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BEEFACE 


TO    THE    SECOND    EDITION. 


One  of  the  main  objects  of  the  Bules  of  1888  is  to  secure 
greater  brevity  in  the  pleadings  in  use  in  the  High  Court. 
The  Authors  have  endeavoured  to  enter  into  the  spirit  of  the 
new  system;  and  this  has  involved  a  complete  recasting  of 
the  forms  contained  in  the  first  edition  of  this  work.  They 
trusty  however,  that  they  have  been  in  no  case  led  by  their 
desire  to  avoid  prolixity  into  a  sacrifice  of  that  precision  of 
statement  which,  though  little  enforced  by  the  letter  of  the 
Kules,  is  none  the  less  important  in  practice. 

The  space  lefb  at  the  Authors'  disposal  by  the  material 
curtailment  in  the  length  of  the  forms  which  they  have 
effected  has  enabled  them  to  enlarge  the  scope  of  the  work. 
They  have  included  in  this  edition  a  selection  of  pleadings 
adapted  to  the  classes  of  actions  assigned  to  the  Chancery 
Division;  and  they  have  appended  to  them  Notes,  treating 
of  such  portions  of  the  law  as  seemed  likely  to  be  useful  to 
the  practitioner. 

No  work  of  precedents  can  meet  one  tithe  of  the  cases  which 
will  arise  in  actual  practice  ;  and  no  doubt  the  fact  that  this 
is  so  is  a  deduction  from  the  value  of  every  work  of  the  kind. 


VI  PBEFAOE  TO  THE  SECOND  EDITION. 

But  the  Authors  trust  it  will  be  found  that  they  have  so 
varied  the  forms  contained  in  this  edition,  that  it  will  rarely 
happen  that  the  practitioner  will  experience  any  difficulty  in 
adapting  some  one  of  them  to  the  case  for  which  he  has  to 
provide. 

The  Authors  are  much  indebted  to  their  friend,  Mr.  Eighle}' 
Houghi  of  t&e  Chancery  Bar,  who  has  prepared  the  Index,  and 
lent  them  other  material  assistance  throughout  the  preparation 
of  the  W4>rk» 

M.W.M. 
S.M. 

},  The  CLoisTists,  Temple^ 
f&nuary^  1884. 
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ADDENDA. 


Ptuft  22,  line  27. 

When  a  writ  is  specially  indomed  no  further  statement  of  claim  can  be  required, 
and  if  required  the  plaintifl'  may  sign  judgment  for  default  of  a  defence  ten  days 
after  appearance,  G.  v.  if.,  Weekly  Notes,  1883,  p.  233. 

Page  27,  U»e  10. 

The  forms  of  pleuiliiig  ap^M'nded  to  the  Rules  of  1883  are  not  to  be  slavishly 
adhered  to,  although  the  pleader  must  endeavour  to  state  his  case  as  succinctly  as 
possible.  Acconlingly,  a  statement  of  claim  in  a  salvage  action  drawn  exactly  in 
the  Form  No.  6  of  Apjiendix  C.  to  the  lUiles  of  1883,  was  held  insufficient,  and 
on  motion,  a  fuller  statement  of  claim  was  ordered.  In  salvage  actions  a  fuller 
Form  than  the  Form  No.  G  should  generally  be  used.     Tlie  Isia,  8  P.  D.  227. 

Page  53,  line  81. 

A  notice  to  admit  facts  may  be  delivered  with  the  statement  of  claim,  and  there 
is  no  power  to  set  it  aside.     Cnur/mtf  v.  CJwrlcy,  Weekly  Notes,  1883,  p.  198, 
2icr  Field,  J. 

Page  53,  line  31. 

A  summons  to  set  aside  a  statement  of  claim  on  the  ground  that  it  shows  no 
cause  of  action,  is  improi)er.  Such  un  objection  should  be  raised  by  the  defence 
under  R.  S.  C.  Order  XXV.,  r.  2.  RiUe  4  of  the  same  order  only  applies  to 
frivolous  actions.    Parsons  v.  Biirfon^  AVcekly  Notes,  1888,  p.  215. 

Page  78,  last  lint'. 

To  an  action  on  a  policy  of  marine  insurance  a  plea  tliat  an  official  inquiry  was 
held  into  the  circumstances  of  the  vesseVs  loss,  and  it  was  found  that  the  ship 
was  unseaworthy,  is  bad,  as  scandalous  and  embarrassing.  Smith  v.  Britislt 
Marine  Insurance  Association,  Weekly  Notes,  1883,  p.  232. 
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THE    JUDICATURE    ACTS. 


CHAPTER   I. 

PARTIES  TO    PLEADINGS. 


Under  the  new  practice  the  subject  of  parties  has  become  importance 
one  of  increased  importance  to  the  pleader.    This  is  in  conse-  *?  *H®     ^ 

«    ,         Ti .  .        1  1     .      1       n         1  •      ...  .  pleader  of 

quence  of  the  additional  latitude  allowed  m  joining  parties  at  rules  as  to 
the  commencement  of  the  action  and  the  greater  modifications  Parties, 
permitted  during  its  progress.  It  is  true  that  in  not  a  few 
instances  before  the  case  comes  before  the  pleader,  the  parties 
to  the  action  have  been  selected,  and  their  names  already  appear 
on  the  writ.  Still,  in  such  a  case,  as  in  every  other,  a  pre- 
liminary question  presses  upon  the  pleader  before  he  proceeds 
to  settle  the  exact  form  and  wording  of  his  pleading,  \iz,, 
Are  the  parties  in  this  action  properly  joined,  so  as  to  enable 
my  client  most  advantageously  to  present  his  case  to  the  Court 
and  obtain  the  greatest  possible  amount  of  relief?  If  any 
error  has  been  committed  in  the  joining  of  the  parties,  it  is  his 
place  to  have  it  immediately  rectified,  for  which,  as  will  be 
seen,  there  is  now  provision  at  almost  any  stage  of  the  action. 

It  is  proposed  in  this  place  to  draw  attention  to  the  priii-  Outline  of 
cipal  rules  now  prevailing  on  the  subject  of  parties — not  to  ^^^^P^^*"* 
deal  with  the  question  who  are  the  proper  parties  in  any 
given  kind  of  action,  as  whether  husband  and  wife  should  sue 
together  in  such  a  case,  or  the  husband  alone — but  assuming 
that  a  particular  subject-matter  of  action  is  obtained,  to  indicate 
what  classes  of  persons  may  sue  as  plaintiffs  or  be  sued  as  de- 
fendants, and  when  and  how  any  modifications  in  the  parties 
to  the  action  may  be  obtained  during  the  progress  of  the  suit. 


PARTIES 


Persons 

claiming 

jointly, 

severally, 

or  alter- 

natirely. 


It  is  thought  that  the  subject  will  be  best  considered  with 
reference  to — 

1st.  The  right  which  a  plaintiff  has  at  the  initiation  of  the 
action  to  join  parties  to  the  suit. 

2nd.  The  right  which  a  defendant  has  along  with  his  defence 
to  join  new  parties  to  the  action. 

3rd.  The  right  which  either  party  has  during  the  progress  of 
the  action  to  apply  to  the  Court  for  leave  to  add,  substitute,  or 
strike  out  parties,  and  the  power  of  the  Court  to  grant  or  refuse 
such  application. 

1st.  Th4>  ri/jht  of  Hie  plaintiff  at  the  initiation  of  the  suit  to  join 
parties. — This  right  extends  to  the  selection  of  proper  plaintiffs 
as  well  as  proper  defendants,  so  that  the  first  question  is — Who 
can  properly  be  joined  together  as  plaintiffs  in  the  same  action  ? 
Turning  to  Order  XVI.  r.  1,  we  find  that  "  atl  persons  may  Ikj 
joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is 
alleged  to  exist " — so  far  there  is  no  enlargement  of  the  right 
of  joining  parties,  for  under  the  old  system  the  mere  number  of 
the  plaintiffs  was  no  objection  provided  they  all  sued  jointly  in 
respect  of  a  joint  cause  of  action.  But  the  rule  goes  further  : 
**  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to 
any  relief  claimed  is  alleged  to  exist,  wliether  jointly^  severalbjy 
or  in  the  alternative,*^  These  words  are  of  a  most  sweeping  and 
comprehensive  character.  That  they  give  a  right  of  joining 
parties  as  plaintiffs  far  in  excess  of  anything  allowed  under  the 
old  syst<jm  is  clear  ;  but  what  limit  is  now  hit  upon  the  plain- 
tiff's right  is  by  no  means  so  clear. 

Analysing  this  rule  carefully,  it  will  be  seen  that  several 
plaintiffs  have  a  right  to  sue  together  in  three  cases.  There  is 
the  case  where  they  all  have  a  joint  claim  against  the  defendant 
or  defendants,  as  where  they  are  joint  promisees  on  a  contract, 
or  joint  covenantees  in  a  bond,  or  when,  being  traders,  they 
have  been  jointly  slandered  in  the  way  of  their  trade.  In  all 
these  cases,  and  many  others  of  the  like  kind,  there  is  no  dif!i- 
•*  Jointly."  culty.  Under  the  old  system  they  might  have  sued  together  in 
respect  of  this  joint  cause  of  action,  and  the  rule  merely  in 
terms  preserves  this  right.  But  the  rule  goes  beyond  this. 
For  the  moment  passing  over  the  word  "  severally,"  it  says  that 
all  persons  may  be  joined  as  plaintiffs  in  whom  a  right  to  relief 
is  alleged  to  exist  "  in  the  atiernative" 


WHO   MAT  BE  JOINED   AS   PLAINTIFFS.  8 

Before  the  Judicature  Acts  neither  at  law  nor  equity  was  it  **  in  tho 
permitted  to  several  plaintiffs  to  come  into  Court,  and  in  effect  ^^'7!*' 
«ay,  "  some  one  or  other  of  us  is  entitled  to  sue,  if  one  of  us  is  Diff^j^ng^ 
not,  then  the  others  are,  or  if  the  others  are  not,  then  the  first  between 
mentioned  is."    This  rule  was  rigorously  enforced  that  every  p^J^^jJ^"* 
plaintiff  suing  must  allege  that  he,  in  conjimction  with  the  rule  Ulus- 
other  plaintiflfe,  had  a  right  of  action  against  the  defendant ;  ^ncipal 
and  the  effect  of  this  in  not  a  few  cases  was  to  produce  con-  and  agent. 
«iderable  hardship.     It  not  unfrequently  happens  in  practice 
that  it  is  a  matter  of  the  greatest  doubt  which  one  of  two 
or  three  persons  is  entitled  to  sue  on  a  particular  contract 
or  for  a  particular  injury,  although  there  is  no  doubt  that 
the  defendant  is  liable  to  some  one  or  other  of  them.    Take  the 
case  of  a  sale  by  an  agents    There  may  very  well  arise  a  diffi- 
culty as  to  whether  the  agent  or  his  principal  should  sue.     It  is 
certain  the  defendant  is  liable  on  the  contract,  but  to  whom  ? 
If  he  is  not  liable  to  the  agent,  he  is  to  the  principal,  and  vi4;s 
versA,  but  not  to  both.     Now  in  such  a  case  the  principal  and 
agent  could  not  have  joined  as  plaintiffs  in  the  same  action, 
and  setting  out  the   facts  claim   relief  alternatively,  that  is 
to  say,  if  the  princijml  shall  be  held  not  entitled  to  recover, 
that  the  agent  might  recover,  or  the  converse.     The  only  thing 
to  be  done  was  for  one  of  the  two  to  risk  an  action,  when 
he  was  liable  to  be  met  with  the  defence  that  it  was  the  other 
who  was  entitled  to  sue,  and  if  this  defence  succeeded,  then 
there  was  nothing  for  it  but  for  the  other  to  sue,  when  he 
in  turn  might  be  met  with  the  defence  that  he  was  not  entitled, 
but  the  plaintiff  in  the  first  action.     And  this  result  could  very 
well  be  brought  about,  that  for  one  matter  you  might  have  two 
actions  and  a  different  result  in  each  on  the  same  point. 

The  rule  of  the  new  practice  under  considenition  was  in- 
tended to  remedy  such    a  state  of   things,  and  in  the  case 
supposed  to  permit  the  agent  and  principal  to  sue  together  and 
claim  relief  alternatively.    The  case  first  supposed  of  the  prin- 
cipal and  agent  suing  together  when  there  is  a  doubt  as  to 
which  is  entitled  to  sue,  is  only  one  of  many  cases  where  a  like 
difficulty  has  arisen,  and  is  likely  to  arise  again.     For  instance.  Bailor  and 
there  is  frequently  a  doubt  as  to  whether  the  bailor  or  bailee  of  cons^or 
particular  goods  is  entitled  to  sue  for  an  injury  to  them ;  again,  and  con- 
there  may  arise  a  difficulty  as  to  whether  a  consignor  or  con-  ^s^^»*^» 
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8i«:iiee  of  goods  delivered  to  a  carrier  is  the  riglit  party  to  sue : 
so  wliether  the  heir  or  a  devisee  should  sue.  The  new  rule 
meets  this  difficulty  by  in  effect  saying,  *'  Join  l>oth  or  all  the 
jjarties  who  seem  to  have  a  right  to  sue,  and  then  you  can 
claim  that  they  are  all  entitled  to  recover,  or  you  can  claim 
tlmt  in  the  alternative  if  one  does  not  succeed  the  other  or 
othere  may,  or  you  may  claim  that  each  plaintiff  severally  may 
ohtain  some  relief,"  subject  to  this,  that "  the  defendant,  though 
unsuceessful,  shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  who  shall  not  be  found  entitled  to  relief, 
unless  the  Court  or  a  judge,  in  disposing  of  such  costs,  shall 
othenvise  direct."     R.  S.  0.  Ord.  XVI.  r.  1. 

So  far  there  is  no  great  difficulty  in  determining  what  the 
rights  are  which  rule  1  of  Order  XVI.  gives  of  joining  plaintiffs ; 
but  there  is  still  a  word  in  the  rule  the  intrepretation  of  which 
'•Sere-        is  Ijy  no  means  easy.     "All  i)ersons  may  be  joined  as  plaintiffs 
"  ^'  in  whom  the  right  to  any  relief  claimed  is  alleged  to  exist, 

whether  jointly,  spveraJhj^  or  in  the  alteniative."  The  question 
is,  what  enlarged  powers  of  joining  plaintiffs  are  confeired  by 
the  word  "  sevei'ally  ?  '*  One  i*eading  of  the  rule  upon  the  point 
is,  that  it  enables  any  number  of  plaintiffs  to  join  together,  and 
combine  in  the  same  action  their  several  and  distinct  causes 
of  action  against  a  defendant  or  defendants  ;  and  it  must  be 
admitted  that  this  construction  seems  to  be  supported  by  high 
authority.  In  fact,  this  seems  to  be  the  considered  judgment 
of  the  Com-t  of  Ai)]}eal  in  the  case  of  Booth  v.  Briscoe  (L.  R.  2 
q.  B.  D.  400  ;  '2'}  W.  R.  888). 
Booth  T.  In  tjjjg  cage  i]iQ  plaintiffs  were  the  eight  trustees  of  certain 

charities  at  Outwell,  and  they  brought  an  action  against  the 
defendant,  who  was  rector  of  Outwell,  for  a  libel  published  by 
him  in  a  newspaper,  commenting  on  the  improper  management 
of  the  charities  "by  the  tnistees."  At  the  trial  the  jur}^  gave 
a  verdict  for  the  plaintiffs,  with  40^.  damages.  The  Queen's 
Bencli  refused  a  new  trial,  moved  for  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  the  defendant 
appealed.  No  question  was  raised  by  the  defendant's  counsel 
either  before  the  Queen's  Bench  or  the  Court  of  Appeal  as  to 
the  right  of  the  eight  plaintiffs  to  sue  together  ;  but  during  the 
argument  in  the  latter  Court,  Bramwell,  L.J.,  raised  the  diffi- 
culty himself,  and  the  Court  took  time  to  consider  the  point. 
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Judgment  was  subsequently  delivered  by  Bramwell,  L.J.,  who, 
after  remarking  that  the  Court  never  had  any  doubt  that  the 
appeal  ought  to  be  dismissed  on  the  questions  raised  by  the 
defendant,  went  on,  "  The  only  remaining  matter  was  a  doubt  Judgment 
I  had  suggested,  whether  these  eight  plaintiffs,  if  they  had  any  ^eil^kJ. 
cause  of  action,  had  not  eight  separate  causes  of  action,  and 
whether  they  could  be  joined  as  plaintiffs.  I  am  still  of 
opinion  they  had  eight  causes  of  action,  and  that  they  might 
have  brought  eight  actions  ;  and  the  question  is  whether  under 
the  Judicature  Act  any  difference  has  been  made  so  that  they 
can  bring  one  action.  Where  a  tort  has  been  done,  the  tort  is 
a  separate  tort  to  each  man  who  complains.  If,  indeed,  there 
were  a  joint  tort,  for  instance,  slander  of  several  persons  in 
partnership,  the  persons  injured  could  have  joined  and  main- 
tained the  action,  but  could  have  maintained  it  for  the 
joint  damage  only.  Here  there  is  no  joint  damage.  Each 
of  the  plaintiffs,  if  there  is  a  libel,  has  been  separately  libelled. 
There  is  no  doubt,  therefore,  that  prior  to  the  Judicature  Act 
this  proceeding  would  have  Ixjen  erroneous  ;  but  it  seems  to 
OS  that  under  Order  XVI.  r.  ],  these  plaintiffs  may  well  join 
as  plaintiffs.  Now  it  seems  to  me  that  the  word  *  severally ' 
must  comprehend  the  present  case.  I  think,  therefore,  that 
they  may  very  well  join  ; "  and  accordingly  the  appeal  was 
dismissed. 

If  this  decision  applies  beyond  the  facts  of  the  particular 
case,  it  will,  taken  in  conjunction  with  rule  4  of  Order  XVI., 
which  permits  all  persons  to  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist,  **  whether  Comments 
jointly,  severally,  or  in  the  alteniative,'  lead  to  some  extra- 
ordinary results  which  it  is  difficult  to  think  the  framers  of  the 
rules  contemplated.  Rule  4  says  all  persons  may  be  made 
defendants  against  whom  the  right  to  any  relief  is  alleged  to 
exist,  &c.,  that  is  to  say,  the  right  to  any  relief  is  alleged 
to  exist  by  any  person  who  may  be  properly  joined  as  a 
plaintiff;  and  then  rule  1,  as  interpreted  by  Booth  v.  Briscoe, 
declares  that  all  persons  may  be  properly  joined  as  plaintiffs 
who  choose  to  combine  their  separate  grounds  of  claim  in 
the  same  action.  By  this  means  you  might  have  an  indefi- 
nite number  of  plaintiffs,  and  if  possible  a  still  more  indefinite 
number  of  defendants.    Obsene  how  this  would    work    in 
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practice.  Suppose,  as  in  Booth  t.  Briscoe^  there  are  eight 
Comments  plaintiffs.  They  have,  it  is  true,  eight  causes  of  action  against 
t"  ^Koe  *'^^  ^^^  defendant ;  but  let  us  suppose  that  in  addition  each 
one  of  the  eight  has  independent  and  totally  different  causes  of 
action  against  a  number  of  other  persons.  A.,  say,  can  sue  Y. 
upon  a  bill  of  exchange  and  M.  for  breach  of  contract,  B.  can 
sue  N.  for  assault  and  R.  for  a  libel,  C.  can  sue  S.  in  trover, 
and  so  on.  Can  all  these  causes  of  action  be  joined  together,  and 
possibly  thirty  or  a  hundred  different  disputes- be  tried  at  the 
same  time  ?  It  is  manifest  that  they  cannot.  Probably  the 
rule  only  means  that  where  two  or  more  plaintiffs  have  some 
right  to  relief  in  rt'simt  of  a  particular  suhjed-inatter,  but  they 
are  in  doubt  as  to  what  their  exact  rights  among  themselves 
are,  they  may  all  join  together  as  plaintiffs  and  claim  that  they 
are  all  entitled  {jointly\  or  that  each  one  has  a  separate  right 
to  relief  {sn^eraJlt/),  or  that,  failing  one  of  them,  the  other  or 
Prol»abie  others  mav  get  relief  (in  ths  alternative).  There  can  be  no 
awlication  ^oubt  that  the  rule  does  go  so  far  ;  but  it  is  submitted  that  it 
of  nile.  does  not  go  beyond  this.  Of  course  rule  4  must  be  read  in 
conjunction  with  rale  1,  even  with  the  limited  constraction  put 
upon  it  as  above  ;  but  it  is  suggested  tliat  several  plaintiffs 
cannot  generally  sue  together  in  respect  of  distinct  subject- 
matters  of  action,  neither  can  several  defendants  be  sued 
together  in  resjxict  of  distinct  subject-matters  ;  and  the  result 
of  the  combined  operation  of  rules  1  and  4  on  the  right  of 
joining  plaintiffs  would  then  l>e,  that  where  you  have  a  given 
subject-matter  of  litigation,  all  persons  can  be  joined  as  plain- 
tiffs who  are  entitled  to  any  kind  of  rehef,  joint,  several,  or 
in  the  alternative,  against  any  defendant  liable  jointly,  seve- 
rally, or  in  the  alternative  on  that  particular  subject-matter  of 
litigation,  but  not  otherwise. 

And  the  few  cases  decided  on  the  point  since  the  first 
edition  of  this  work  was  published  would  seem  to  bear  out  this 
view.  Thus,  in  Smith  v.  Richardson  (4  C.  P.  Div.  113  ;  48 
L.  J.  C.  P.  140  ;  27  W.  R.  280  ;  40  L.  T.  256),  a  joint  claim 
was  held  embaiTassing,  and  strack  out  under  the  following 
circumstances.  S.,  the  indorsee  of  a  bill  of  exchange,  sued 
the  defendant  as  acceptor.  The  defendant  having  obtained 
leave  to  defend  on  an  affidavit  denying  the  acceptance,  S. 
joined  F.,  the  drawer  of  the  bill,  as  a  co-plaintiff,  and  the 
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plaintiff  delivered  a  statement  of  claim  claiming  on  the  bill, 
and  also  on  goods  alleged  to  have  been  the  consideration  given 
by  F.  for  the  bill 

The  late  Master  of  the  Rolls  had  no  doubt  that  if  twenty 
people  were  hnrt  in  a  railway  collision  they  could  not  com- 
bine to  sue  the  railway  company  in  one  action.  In  the  same 
case,  AjfpUion  v.  ChapeltmCs  Paper  Company  (45  L.  J.  Chi 
276),  he  decided  that  two  owners  of  distinct  properties  could 
not  be  joined  as  plaintiffs  in  a  writ  to  restrain  a  nuisance. 
In  Smith  V.  Richardswiy  supra^  the  Court  intimated  that 
''Order  XYI.,  dealing  with  parties,  assumes  an  ascertained 
subject-matter.  Order  XVII.  (now  XVIII.),  dealing  with 
subject-matter,  assumes  aacertained  parties.  There  must  there- 
fore either  be  identity  of  subject-matter,  in  which  case  Order 
XVI.  gives  ample  liberty  in  the  choice  of  parties,  or  identity  of 
parties,  in  which  case  Order  XVII.  (now  XVIII.)  gives  a  like 
liberty  in  the  choice  of  subject-matter." 

One  of  several  co-owners  of  a  patent  has  a  right  to  sue  alone 
for  the  recovery  of  profits  due  for  the  use  of  the  patent :  Shee- 
^han  V.  Great  Eastern  BaUway  Company  (16  Ch.  Div.  59),  and 
an  objection  that  other  persons  should  have  been  joined  as 
plaintiffs  should  be  made  promptly,  and  may  not  be  postponed 
till  the  hearing,  where  no  impediment  exists  to  raising  the 
objection  at  once  :  Ihid, 

While  on  the  subject  of  who  may  properly  be  joined  as 
plainti£b,  attention  should  be  called  to  rule  9  of  Order  XVI., 
which  provides  that  "where  there  are  numerous  parties  having 
the  same  interest  in  one  action,  one  or  more  of  such  parties 
may  sue  ....  on  behalf  or  for  the  benefit  of  aU  parties  so  Repie- 
interested  ;  "  and  on  this  rule  it  has  been  held  in  De  Harte  v.  p^^^^J® 
Stevenson  (L.  R.  1  Q.  B.  D.  313 ;  45  L.  J.  Q.  B.  575  ;  24  W. 
R.  367),  that  where  the  plaintiff  sued  on  behalf  of  himself  and 
the  other  owners  of  a  ship  for  freight  and  dues  for  the  ship,  the 
Court  would  not  on  the  application  of  the  defendants  order  the 
other  parties  interested  to  be  joined  as  plaintiffs  in  order  that 
the  defendants  might  gain  the  advantage  of  the  other  plaintiffs' 
liability  for  costs,  although  in  a  proper  case  it  might  order 
security  to  be  given  for  costs. 

If  there  is  a  member  of  the  plaintiffs'  class  who  dissents  from 
the  plaintiffs*  course  of  action,  he  should  be  joined  as  a  cu- 
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Hoiiduraa, 

Co,  V.  Le» 

fevre  and 
Tucker, 


defendant :  Wilwn  v.  Church  (9  Ch.  Div.  552  ;  39  L.  T.  418 ; 
26  W.  R.  735  ;  Fraser  v.  Goapei\  21  CL.  Div.  718).   • 

Coming  next  to  the  question,  who  may  be  joined  as  defend- 
ants in  the  same  action,  we  start  with  rule  4  of  Order  XYI.,  to 
which  attention  has  ahieady  been  called.  ''All  persons  may 
be  joined  as  defendants  against  whom  the  right  to  any  relief  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative, 
and  judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  liable  according  to  their  respective 
liabilities  without  any  amendment'^  Rule  5  follows  this  rule, 
enlarges  the  power  of  joining  defendants  given  by  rule  4, 
and  emphasises  the  change  in  the  law  made  by  it.  '*  It  shall 
not  be  necessary  that  every  defendant  shall  be  interested  as  to 
all  the  relief  prayed  for,  or  as  to  every  cause  of  action  included 
in  any  proceeding  against  him  ;  but  the  Court  or  a  judge  may 
make  such  order  as  may  appear  just  to  prevent  any  defendant 
from  being  embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  which  he  may  have  no  interest." 
Rule  6,  which  follows  on  rule  5,  does  not  seem  to  enlarge  the 
powers  given  by  rule  4.  It  says,  **  The  plaintiff  may  at  his 
option  join  as  parties  to  the  same  action  all  or  any  of  the  per- 
sons severally,  or  jointly  and  severally,  liable  on  any  one  con- 
tract, including  parties  to  bills  of  exchange  and  promissory 
notes."  What  is  the  effect  of  these  three  rules  ?  There  have 
been  several  decisions  which  have  made  the  meaning  of  the 
rules  reasonably  clear,  so  &r  at  least  as  regards  the  liability  of 
persons  to  be  joined  as  defendants  against  whom  relief  is  sought 
in  the  alternative. 

The  first  case  is  the  Honduras  Inter-Oceanic  Raihvay  Cotn- 
pany  v.  Lefevre  and  Tuckei^  (L.  R.  2  Ex.  D.  301 ;  46  L.  J.  Ex. 
391  ;  36  L.  T.  46  ;  25  W.  R.  310).  The  decision  really  turned 
upon  rule  7  and  rule  13  (now  11)  of  Order  XVI.,  to  be  pre- 
sently dealt  with,  but  it  is  referred  to  here  because  some 
remarks  of  Cockbum,  C. J.,  upon  rule  4,  for  the  time  seemed  to 
limit  the  generality  of  the  powers  given  by  that  rule.  The 
facts  briefly  were  these : — Tucker,  professing  to  act  as  Lefevre's 
agent,  had  contracted  to  take  a  certain  number  of  debentures 
in  the  plaintiffs^  company,  which  contract  Lefevre  had  failed  to 
perform,  and  the  plaintiffs  then  brought  their  action  against 
him  claiming  specific  performance  or  damages.     Subsequently 
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the  plaintiffs  obtained  leave  under  Order  XVI.  r.  13  (now  11), 
to  add  Tucker  as  a  defendant,  and  they  amended  their  state- 
ment of  claim,  which  then  stood  as  a  claim  against  Lefevre  for 
specific  performance  or  damages,  or  in  the  alternative  if  it 
should  appear  that  Tucker  had  no  authority  to  act  as  Lefevre's 
agent,  Uien  for  specific  performance  and  damages  against 
Tucker.  The  defendant  Tucker  applied  to  have  his  name 
struck  out  of  the  record,  and  on  appeal  fi'om  the  Divisional 
Court,  which  refused  the  application,  the  case  came  to  the 
Court  of  Appeal.  The  decision  of  the  Court  was  that  the  case  Decision  of 
came  under  rule  7,  which  empowers  a  plaintiff,  when  in  doubt  9*^"^**^ 
as  to  the  person  from  whom  he  is  entitled  to  relief,  to  apply  to 
the  Court  to  join  two  or  more  defendants  to  the  intent  that  in 
such  action  the  question  as  to  which,  if  any,  of  the  defendants 
is  liable  and  to  what  extent,  may  be  determined  as  between  all 
parties  to  the  action,  and  the  appeal  was  accordingly  dismissed. 
But,  in  giving  judgment,  Cockbum,  C.J.,  said,  "It  is  not 
necessary  to  decide  whether  the  case  falls  witliin  the  4th  rule  of 
Order  XVI.  My  impression  is  that  it  does  not,  but  that  that 
rule  is  confined  to  cases  in  which  a  plaintiff  has  a  right  of 
action  at  his  option  against  either  of  two  parties,  as,  for 
instance,  against  a  principal  debtor  and  his  surety."  That  the 
rule  goes  so  &r  as  suggested  by  the  Lord  Chief  Justice  there 
is  no  doubt ;  but  the  more  recent  case  of  (Itild  v.  Stenning  ami 
Wofftier  (L.  R.  5  Chan.  D.  G95  ;  46  L.  J.  Ch.  523  ;  36  \u  T. 
426  ;  25  W.  R.  519)  in  the  Court  of  Appeal,  decides  that  it 
goes  much  further. 

In  that  case  the  plaintiff  Child  had  obtained  a  lease  of  a  chu^  v. 
piece  of  land  from  the  defendant  Wagner.  The  other  defendant,  Sunning. 
8tenning,  trespassed  on  the  piece  of  land  in  question,  and  to 
an  action  brought  against  him  alone  he  pleaded  that  he  had 
a  right  of  way  over  the  locus  in  quo  granted  to  him  by  Wagner 
by  a  deed  prior  in  date  to  the  lease  to  Child.  The  plaintiff 
thereupon  amended  his  writ,  makiug  for  the  first  time  W^agner 
a  party  to  the  action,  and  his  claim  then  was  for  an  injunction 
and  damages  against  Stenning,  or  in  the  alternative  damages 
against  Wagner  for  breach  of  his  covenant  for  quiet  enjoyment. 
The  defendant  Wagner  demurred  to  the  claim  thus  stated,  on 
the  ground  that  the  claim  sought  alternative  and  inconsistent 
relief  against  the  defendants,  and  this  demurrer  was  allowed  by 
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Uall,  y.-C.  The  case  came  on  appeal  to  the  Court  of  Appeair 
and  the  decision  in  the  Court  below  was  reversed. 
Judgment  In  giving  judgment  the  Master  of  the  Rolls  said,  '^  With  all 
ifjfl^rof  deference  to  the  Vice-Chancellor,  I  am  of  opinion  that  the 
the  Koliii.  obvious  meaning  of  the  Eules  is  that  the  plaintiff  was  to  bring 
the  action  in  the  form  in  which  he  has  brought  it.  The  plain- 
tiff had  obtained  a  lease  of  a  piece  of  land  from  the  defendant 
Wagner.  The  defendant  Stenning  claims  to  be  tenant  from 
year  to  year  under  Wagner  of  a  certain  right  over  part  of  the 
land.  The  plaintiff  disputes  the  claim  of  Stenning  under 
Wagner,  and  says  that  he  is  a  mere  trespasser,  and  that  if  he  is 
a  trespasser  he  is  entitled  to  relief  by  injunction  and  damages 
for  past  injury  ;  and  he  further  says  that  if  he  is  tenant  under 
Wagner,  he  has  incurred  damage  by  Wagner's  act,  and  he 
claims  damages  against  him  under  his  covenant  for  quiet  en- 
joyment. He  also  says  that  it  is  more  convenient  to  try  both 
questions  in  one  action,  and  so  he  will  get  a  complete  remedy 
either  against  Wagner  or  against  Stenning,  in  which  latter  case 
he  would  have  to  pay  Wagner's  costs.  On  the  other  hand,  if 
there  were  to  be  two  actions,  he  might  fail  in  both  ;  for  in  the 
action  against  Stenning,  Stenning  might  prove  that  he  had  a 
title  under  Wagner,  and  in  the  action  against  Wagner,  Wagner 
might  prove  that  he  had  no  title,  but  was  a  mere  trespasser. 
It  appears  to  me  that  this  was  just  the  mischief  that  was  pro- 
vided against  by  the  8rd  (now  the  4th)  rule  of  Order  XVI. 
This  is  a  case  of  alternative  relief,  and  although  in  some  cases  a 
difficulty  may  arise  by  reason  of  there  being  different  causes  of 
action,  that  is  provided  for  by  the  1st  rule  of  Order  XVII.^ 
which  is,  that '  if  it  appears  to  the  Court  or  a  judge  that  any 
such  causes  of  action  cannot  be  conveniently  tried  or  disposed 
of  together,  the  Court  or  a  judge  may  order  separate  trials  of 
any  of  such  causes  of  action  to  be  had,  or  may  make  such  other 
order  as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof*  (see  now  Order  XVIII.  r.  9).  But  the  present  case 
appears  to  be  one  in  which  both  claims  ought  to  be  tried 
together  in  the  presence  of  both  Wagner  and  Stenning." 

It  is  submitted  that  the  result  of  this  judgment  is  not  that 
different  causes  of  action,  in  the  sense  of  subject-matters  of 
litigation,  can  be  joined  against  different  defendants  in  the  same 
action  ;  and  for  such  a  proposition  there  is  no  authority,  unless 
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iudeed  Booth  v.  Biiscoe  be  one.  The  result  of  the  judgment 
is  rather  that  where  you  have  a  given  subject-matter  of  litiga- 
tion you  may  join  as  defendants  to  an  action  brought  with  refer- 
ence to  it  as  many  persons  as  you  please,  provided  you  can 
allege  that  you  are  entitled  to  some  relief  or  the  possibility  of 
some  relief,  though  only  in  the  alternative,  against  each  one  of 
them  ;  and  it  makes  no  matter  though  in  setting  out  your  case 
against  all  these  defendants  you  disclose  different  and  inconsis- 
tent causes  of  action,  in  the  sense  of  forms  of  action,  against 
some  of  them.  Cf.  Ba^fot  v.  Eastoii  (7  Ch.  Div.  1  ;  47  L.  J.  Ch. 
225  ;  37  L.  T.  3G9  ;  26  W.  R.  GO). 

The  cases  already  quoted  are  authorities  on  the  meaning 
of  the  clause  in  rule  4,  "or  in  the  alternative/'  There  is 
no  authority  upon  the  meaning  of  the  words  "jointly, 
severally  ; "  but  as  already  stated  in  other  words,  the  meaning 
of  rule  4  and  its  accessories,  rules  5  and  6,  taken  along  with 
rule  1,  may  be  illustrated  thus.  Given  a  particular  subject- 
matter  of  litigation  and  several  plaintiffs  who  allege  they 
have  rights  with  reference  to  it,  and  several  defendants  who 
are  alleged  to  be  liable  to  them  in  this  transaction  ;  in  such 
a  state  of  facts  any  one  of  the  plaintiffs,  or  any  number  less 
than  ally  or  all  of  the  plaintiffs,  can  make  any  claim  he  or  they 
has  or  have  arising  out  of  the  given  subject-matter  of  litigation 
against  each  individual  defendant,  or  against  all  the  defendants 
taken  together,  or  agaiust  any  one  or  more  of  them  in  the 
alternative. 

2nd.  The  right  which  a  defendant  has  along  with  his  defence  Right  of 
to  join  netv  parties  to  the  action. — This  right  of  a  defendant  is  v^^jil^^J^ 
discussed  further  in  another  place  (Chapter  II.,  pages  80  to  ^2,  joining  an- 
fost)j  to  which  the  reader  is  referred.  defendant 

3rd.  The  right  which  either  party  has  during  tlie  progress  of  ton 
the  acUofi  of  applying  to  the  Court  for  leave  to  addy  substitute,  or  ^onnter- 
strike  out  parties,  and  thepotver  of  the  Court  to  grant  or  refuse 
such  application. — Rule  11  of  Order  XVI.  declares  that  "no  Order XVI. 
action  shall  be  defeated  by  reason  of  the  misjoinder  of  pai*ties ; "  ^' 
and  provides  for  any  necessary  parties  being  added  to  the 
record.    Upon  the  corresponding  rule  of  1875  it  was  held  that 
a  demurrer  for  want  of  parties  ^ill  not  lie.    The  proper  course 
JA  to  take  out  a  summons,  asking  that  persons  named  may  be 
added  as  parties.     (Werderman  v.  Societe  Gmerale  d^jSlectricite, 
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Order  XIX.  19  Ch.  Div.  251.)  No  plea  or  defence  is  now  pleaded  in 
abatement.  It  is  only  the  necessary  consequence  of  these  rules 
which  make  so  considerable  a  change  in  the  old  law  and  prac- 
tice on  the  subject  that  the  largest  power  should  be  given  to  a 
judge  or  the  Court  of  adding  or  substituting  all  necessary  and 
striking  out  all  unnecessary  parties  at  any  stage  of  the  action, 
whether  upon  the  application  of  either  party,  or  at  the  instance 
of  the  Court  itself.  This,  however,  is  not  done  on  an  ex  parte 
application.  {TUdesley  v.  Harper^  3  Ch.  D.  277)  ;  or  after 
final  decree  (see  Att-Gen.  v.  Binningham  Coqjoraiion,  15  Ch. 
D.  425). 

A  reference  to  the  rules  in  Order  XVI.  will  show  that  more 
ample  provision  is  made  for  a  plaintiff  applying  to  amend  the 
parties  to  the  action  than  for  a  defendant  so  applying,  and  a 
consideration  of  the  cases  decided  upon  the  subject  will  show 
a  gi'eater  disinclination  on  the  part  of  the  Court  to  add  or 
strike  out  either  plaintiffs  or  defendants  at  the  instance  of  a 
defendant.     (Cf.  Norris  v.  Beazley,  2  C.  P.  D.  80  ;  4G  L.  J. 

Order  XVI.  C.  P.   169;    85  L.   T.   84C  ;    25  W.   R.  320.)     Rule   2  of 


r   2 


«       ^       Order  XVI.  is  the  first  of  the  rules  to  which  attention  should 

Power  to 

Allow  plain,  be  called.  It  says,  "where  an  action  has  been  commenced  in 
*r^*b8t*"  ^^^  name  of  the  wrong  person  as  plaintiff,  or  where  it  is 
tute  an-  doubtful  whether  it  has  been  commenced  in  the  name  of  the 
^lahJtiff  ^'^^^  plaintiff,  the  Court  or  judge  may,  if  satisfied  that  it  has 
been  so  commenced  through  a  hmiA  fide  mistake,  and  that  it  is 
necessary  for  the  determination  of  the  real  matter  in  dispute 
so  to  do,  order  any  other  person  to  be  substituted  or  added 
218  plaintiff  upon  such  terms  as  may  be  just."  This  rule 
will  frequently  apply  to  a  case  where  a  plaintiff  might  under 
rule  1  in  the  first  instance  and  without  any  order  have  joined 
along  with  himself  as  a  plaintiff  in  the  action,  and  claimed  relief 
alternatively,  the  person  whom  he  now  seeks  to  add  as  a  plaintiff. 
In  such  a  case,  if  he  finds  out  his  error  during  the  progress 
of  the  suit,  he  may  apply  under  this  rule  to  add  the  other 
necessary  plaintiff;  but  then  he  must  be  prepared  to  show, 
first,  that  there  was  a  hona  fide  mistake  as  to  the  issue  of 
the  HTit,  that  is  to  say,  that  he  then  honestly  thought  that 
he  could  obtain  the  remedy  sought  without  joining  another 
plaintiff,  and  secondly,  that  the  change  sought  is  necessary  for 
the  determination  of  the  real  matter  in  dispute.     (See  Smith  v. 
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Haseltine,  W.  N.  1875,  250,  Part  I. ;  20  S.  J.  140.)   The  Master  D^i^^i^ns 

on  r.  2^ 

of  the  Rolls  has  decided  that  there  may  be  a  bond  fide  mistake 
within  the  meaning  of  this  rule  as  well  with  reference  to  a 
matter  of  law  as  to  some  matter  of  fact.  (Ditcketl  v.  Gaver, 
L.  R.  6  Ch.  D.  82  ;  40  L.  J.  Ch.  407  ;  25  W.  R.  554)  ;  but 
according  to  the  same  authority  the  mistake  must  be  a  genuine, 
honest  mistake.  (Clowes  v.  HMard,  L.  R.  4  Ch.  D.  418  ; 
46  L.  J.  Ch.  271  ;  25  W.  R.  224.)  It  may  well  be,  however. 
that  in  cases  where  the  Court  would  refuse  to  add  a  party  as 
plaintiff  under  this  rule  they  would  do  so  under  the  more 
general  powers  given  by  rule  11.  (See  the  remarks  of  Hud- 
dleston,  B.,  in  Smtt?i  v.  Haseltine^  su2)ra,) 

However,  the  distinction  was  not  insisted  on  in  T/te  Val 
de  Travers  Company  v.  London  Tramways  Company^  48  L.  J. 
C.  P.  312 ;  40  L.  T.  138.  The  circumstances  of  that  case 
were  as  follows : — The  plaintiffs  contracted  with  a  vestr}'  to 
pave  a  public  road  with  asphalte,  and  to  keep  the  pavement 
in  repair  for  fifteen  years  :  the  pavement  when  laid  to  1x5  the 
property  of  the  vestry.  Shortly  after  the  pavement  was  com- 
pleted, the  defendants,  acting  under  statutory  powei*s,  laid 
down  a  tramway  along  the  pavement,  but  so  constructed  and 
maintained  their  tramway  as  to  opcasion  uimecessary  damage 
to  the  pavement.  •  It  being  doubtful  whether  an  action  com- 
menced by  the  plaintifBs  against  the  defendants  on  the  abo\  e 
fecfcs  was  brought  in  the  name  of  the  right  plaintiffs,  the  Court, 
under  Rules  of  Court,  Order  XVI.  r.  2,  ordered  the  \estry 
to  be  added  or  substituted  as  the  plaintiffs,  on  the  terms  that 
the  vestry  was  to  be  indemnified  by  the  original  plaintiffs  for 
idl  costs  and  expenses. 

Rule  7  enables  the  plaintiff  to  apply  to  add  another  do-  OnlerXVI. 
f  endant.    "  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  ^'  '  * 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  jofning 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any  special  other  de- 
order,  join  two  or  more  defendants,  to  the  intent  that  the  ^®"'^""**'*' 
qnestions  as  to  which  if  any  of  the  defendants  is  liable, 
and    to  what    extent,    may   be  determined    as  between    all 
parties."     It  has  been  decided  in  the  case  of  the  Honduras 
InieT'Oceank  Company  v.  Lefevre  (L.  R.  2  Ex.  D.  3ol  ;  4C 
L.  J.  Ex,  D.  891  ;  3G  L.  T.  40  ;  25  W.  R.  310),  the  facts 
in  which  have  been    already  sufficiently  adverted   to,  that 
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where  a  plaintift'  has  a  remedy  against  a  principal  if  his  agent 
acted  with  his  authority  or  in  the  alternative  a  remedy  against 
the  agent  if  he  exceeded  his  authority,  it  is  a  case  within 
this  rule.    The  majority  of  the  Court  guarded  itself  from  say- 
Decisions     iug  that  rule  4  would  not  have  equally  met  the  case,  although 
<)f  Cock-       Cockbum,  C.  J.,  expressed  an  opinion  that  it  would  not ;  but 
and  Bram'    since  the  decision  in  Cliild  v.  Stennhuj  there  can  be  little  doubt 
well,  L.J.     ^\^Q^i  j^iic  4.  ig  ^i(j(j  enough  to  embrace  such  a  case  ;  and  if  that 

cation  of      be  SO,  the  question  arises  in  what  way,  if  at  all,  does  rule  7 
*"•  7'  enlarge  the  powers  of  joining  defendants  given  by  rule  3  ? 

This  question  is  difficult  to  answer  ;  but  it  haa  been  moi-e  than 
once  suggested  that  rule  7  applies  mainly  to  the  case  where  a 
plaintiff  has  at  the  commencement  of  the  suit  neglected  to  avail 
himself  to  the  full  of  the  powere  given  by  rule  8,  and  finds  out 
his  eiTor  during  the  progi'ess  of  the  action.     This  view  is  sujv 
ported  by  the  authority  of  Cockburn,  C.  J.,  who  in  giving 
judgment  in  the  Honduras  Tni^r-Oceanic  Company  v.  Lefevre, 
said,  "  This  rule  (rule  7)  I  think  is  applicable  to  actions  which 
have  Ixjen  already  commenced,  as  well  as  those  in  which  the 
plaintiflP  is  in  doubt  on  commencing  the  action ;  and  if,  after 
ha^^ ng  brought  the  action,  the  plaintiff  is  in  doubt  whether  he 
has  made  the  right  persoa  defendant,  he  may  apply  to  the 
Court  and  obtain  permission  to  add  another  defendant" 
OnlerXVI.       Passing  on  next  to  rule  11  we  find  it  provided  "  no  cause  or 
General       matter  shall  be  defeated  by  reason  of  the  misjoinder  or  non- 
power  to      joinder  of  parties,  and  the  Court  may  in  every  cause  or  matter 
oradV"*     deal  with  the  matter  in  controveray  so  far  as  regards  the  rights 
plaintiffs  or  and  interests  of  the  parties  actually  before  it.    The  Court  or  a 
defendant*,  jiijge  may  ai  any  stayc  of  the  proceedings,  either  upon  or  trith- 
out  the  application  of  either  party,  and  upon  such  terms  as 
may  appear  to  the  Court  or  a  judge  to  be  just,  oixler  that 
the  names    of    any   parties    improperly   joined,  whether   as 
plaintiffs  or  as  defendants,   be  struck  out,   and   the  names 
of  any  parties,  whether  plaintiffs  or  defendants,  who  ought 
to  have  been   joined,  or  whose  presence  before  the   Court 
may  be  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause  or  matter  be  added."    Then  follows  an 
exception  to  this  rule  which  must  be  carefully  noted.     "  Xo 
person  shall  be  added  as  a  plaintiff  suing  without  a  ne)ct  friend 
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or  as  the  next  friend  of  a  plaintiff  under  any  disability  without 
his  own  consent  in  writing  thereto."  Under  the  coiresponding 
rule  of  1875  it  has  been  decided  that  the  Court  cannot  substi- 
tute one  plaintiff  for  another,  except  by  the  first  plaintiff's 
consent,  where  he  admits  he  commenced  the  action  im- 
properly, but  in  a  proper  case  the  Court  \n*ll  add  a  plaintiff, 
and  give  him  the  conduct  of  the  action.  (Einden  v.  Carte^  17 
Ch«  Div.  169.)  Next  comes  a  clause  which,  as  will  be  seen 
further  on,  has  been  thought  to  limit  the  generality  of  the  rule : 
■**  Every  party  whose  name  is  so  added  as  defendant  shall  be 
served  with  a  writ  of  summons  or  notice  in  manner  hereinafter 
mentioned,  or  in  such  manner  as  may  be  prescribed  by  any 
special  order,  and  the  proceedings  as  against  such  i)arty  shall 
be  deemed  to  have  begun  only  on  the  ser^ice  of  such  wi-it  or 
notice."  Rule  12,  which  follows,  seems  to  be  merely  explana- 
tory of  rule  11.  "  Any  application  to  add  or  strike  out  or 
substitute  a  plaintiff  or  defendant  may  be  made  to  the  Couit  or 
a  judge  at  any  time  before  trial  by  motion  or  summons,  or  at 
the  trial  of  the  action  in  a  summary  manner.''  Rule  18  is  of  a 
practical  character,  and  provides  for  amending  the  writ  and 
service  of  the  same  when  new  defendants  arc  added. 

It  seems  pretty  clear  that  rule  11  is  one  framed  rather  in  the 
interest  of  a  plaintiff  than  of  a  defendant,  and  it  will  only  l)e 
in  a  veiy  exceptional  case  that  a  defendant  can  get  any  benefit 
from  it.     In  the  first  place  he  cannot  get  a  plaintiff  joined  who 
is  unwilling  to  be  joined.    There  is  the  proviso  in  the  rule  Defendant 
against  him,  "  No  person  shall  be  added  as  plaintiff    .     .     .  ^"^i^^^^f^* 
without  his  own  consent  thereto."     In  De  Hart  v.  Sieveman  joined 
(L.  R.  1  Q.  B.  D.  313  ;  45  L.  J.  Q.  B.  575 ;  24  W.  R.  3G7)  ^^^^l^'"" 
the  defendant  applied  under  this  rule  to  get  co-owners  of  a  ship 
joined  as  plaintiffs  along  with  the  then  plaintiff,  who  was  him- 
self an  owner,  and  the  application  was  put  on  the  ground  that 
thereby  the  defendant  would  obtain  additional  security  for  his 
«06t8 ;  but  the  application  was  refused  :  and  see  Turquand  v. 
Fearmiy  4  Q.  B.  D.  280  ;  48  L.  J.  Q.  B.  341  ;  40  L.  T.  191  ; 
27  W.  R.  396.    Can  he  get  another  person  joined  as  defend- 
ant along  with  himself  ?    This  question  arose  in  Xorris  v. 
Beazley  (L.  R.  2  C.  P.  D.  80  ;  46  L.  J.  C.  P.  169  ;  35  L.  T. 
846  ;  25  W.  R.  320).    The  case  was  of  this  kind.    Action  on 
a  bill  of  exchange  of  which  the  defendant  was  acceptor.    The 
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defendant  pleaded  that  the  bill  was  given  in  part  payment  for 
a  ship  bought  by  him,  and  that  he  contracted  to  purchase  the 
ship  on  behalf  of  a  company  not  tlien  fully  constituted,  but 
which  afterwards  became  so,  called  the  Niger  Merchants'  Com- 
jwny.  Limited,  and  that  this  company  had  a  cause  of  action 
against  the  plaintiff  for  fraud,  and  that  on  that  ground  there 
was  a  good  counter-claim  by  the  company  against  the  plaintiff. 
The  defendant  accordingly  applied  under  ride  13  (now  11)  to 
join  the  Niger  Merchants'  Company,  Limited,  as  defendants, 
in  order  that  the  counter-claim  might  be  set  up.  The  com- 
pany were  willing  to  be  joined,  but  the  plaintiff  opposed. 

Wherc  a  defendant  has  been  improperly  made  a  party,  the 
Court  will  order  his  name  to  be  struck  out  under  Order  XVI. 
r.  1 1,  although  he  may  have  delivered  his  statement  of  defence: 
ValUmce  v.  Birmingluim  Land  Corporation  (2  Ch.  D.  300  ;  24 

^y,  R.  454). 

When  a  Next  comcs  the  question  how  far  can  a  plaintiff  avail  himself 

i.iaintiflF  (,f  ^j^jg  ^ula  for  the  pur])ose  of  joining  either  new  plaintiffs 
new  par-  or  new  defendants?  In  the  first  place  it  is  obvious  a  plaintiff 
ties  joined  ^anuot  get  another  joined  as  a  co-plaintiff  when  that  other 
11.  is  unwilling  to  be  joined.     The  proviso  to  the  nile  is  express 

u|K)n  the  point;  and  besides  there  is  the  judgment  of  Mr. 
Justice  Lindley  in  the  case  of  Cormark  v.  Grofrian  ami  another 
(W.  N.  1870,  22).  This  was  an  action  by  a  ship-owner  against 
two  consignees  of  gf)ods  for  demurrage.  A  counter-claim  had 
been  delivered  for  damage  to  cargo.  The  plaintiff  then  took 
out  a  summons  to  add  other  parties  as  plaintiffs,  on  the  ground 
that  being  co-owners  of  the  ship  with  him  they  were  jointly 
liable  on  the  counter-claim;  but  his  lordship,  affirming  the 
decision  of  the  Master,  rcfused  to  join  the  i)roposed  parties 
as  plaintiffs  against  their  wish.  AVhere,  however,  the  proviso 
does  not  apply,  there  seems  to  be  large  power  of  joining  new 
plaintiffs  at  the  instance  of  a  plaintiff.  (See  Smith  v.  Haseltine^ 
siqvra,)  But  there  is  a  limit  to  this  power.  It  is  questionable 
whether  at  the  trial  an  amendment  of  the  kind  would  be 
allowed  unless  the  jmrty  proposed  to  be  added  were  a  merely 
formal  party  {Williams  v.  Andrews^  W.  N.  1875,  237);  and 
when  the  trial  is  over,  and  the  decision  is  against  the  plaintiffs, 
they  cannot,  by  amendment  under  this  nde  or  any  rule,  be 
allowed  to  introduce  new  plaintifife  and  make  an  entirely  new 
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case.  {New  Westmtnsfer  Breweiy  v.  Hannah,  W.  X.  187G,  215, 
and  in  the  Court  of  Appeal,  W.  N.  1877,  85.  Ait-Gen. 
V.  Birmingham  Corporation ,  15  Ch.  D.  423.) 

The  principal  case  upon  the  right  of  a  plaintiff  to  get  another 
defendant  joined  under  this  rule  is  Edward  v.  Lowther  (45  Edward  v. 
L.  J.  Q.  B.  417 ;  84  L.  T.  255 ;  24  W.  R.  434),  and  here  the  ^''^^"• 
Court  laid  down  something  like  a  general  principle.    The  case 
was  an  action  for  libel,  originally  brought  againsb  the  publisher 
of  a  newspaper.     It  transpired  during  the  progress  of  the  case, 
in  answer  to  interrogatories,  that  one  A.  B.  was  sole  proprietor 
of  the  paper.    The  plaintiflF  then  applied  to  have  A.  B.  joined 
as  a  defendant  along  with  the  original  defendant.     A.  B. 
opposed.     In  giving  judgment.  Lord  Coleridge,  C.  J.,  said :  "  I  Judgment 
am  of  opinion  that  this  application  should  be  granted.     I  do  coleridge, 
not  mean  to  say  that  the  point  would  be  free  from  argument  if  C.J. 
it  rested  on  the  terms  of  rule  13  (now  11)  of  Order  XVI.,  but 
I  place  my  judgment  on  this,  that  rules  3  and  13  (now  4  and 
11)  of  the  same   order  are  to  be  read  together.     Now  rule 
3  (now  4)  states  that '  all  persons  may  be  joined  as  defendants 
gainst  whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.'     It  is  plain  therefore 
from  that  rule  that  the  person  whom  it  is  now  sought  to  make 
a  defendant  might  have  been  made  a  defendant  in  the  first  in- 
stance.   Then  rule  13  (now  11)  says  '  that  the  name  or  names 
of  any  party  or  parties,  whether  plaintiffs  or  defendants,  who 
(mght  to  have  been  joined '  may  be  added.     I  think  that  this 
means  that  a  person  may  be  added  as  a  defendant  who  ought  to 
have  been  such  defendant  for  the  purpose  of  general  con- 
venience and  of  doing  justice  in  the  subject-matter  of  the  suit. 

Now  as  Mr. y  whom  it  is  proposed  to  add  as  a  defendant,  is 

clearly  a  person  against  whom,  if  the  plaintiff's  case  is  right, 
relief  may  be  sought,  and  who  might  have  been  made  a  defen- 
dant in  the  first  instance,  so  I  think  he  is  one  who  may  now  be 
properly  ordered  to  be  joined  as  a  defendant  on  such  terms 
as  the  Court  may  think  just." 

So  far  attention  has  merely  been  called  to  the  cases,  where 
either  the  plaintiff  or  the  defendant  wants  a  party  added. 
There  is  in  the  rule  no  express  provision  for  third  parties  inter- 
Toiing  and  themselves  applying  to  be  made  parties  to  the 
acfcion  for  some  purpose  or  other,  unless  indeed  the  case  is 
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embraced  by  the  right  which  is  reserved  to  the  judge  or  the 
Court  of  amending  the  parties  irrespective  of  the  application  of 
either  side.  "The  Court  or  a  judge  may  at  any  stage  of  the 
proceedings,  either  upon  or  wiOiout  the  application  of  either 
party,"  &c.  There  is  one  case  in  the  books  on  the  subject. 
Milh  V.  Griffiths  (45  L.  J.  Q.  B.  771)  was  an  action  of  eject- 
ment brought  by  a  landlord  against  his  tenant  At  the  hearing 
on  appeal  from  Chambers,  counsel  representing  a  mortgagee  of 
the  defendant's  interest  claimed  to  be  heard,  and  maintained 
that  under  Order  XVI.  r.  13,  he  might  be  made  a  party.  Lush, 
J. :  "  The  mortgagee  is  not  a  defendant.  What  locu^  standi 
does  he  have?"  Cockburn,  C.  J. :  '*\Yhy  is  the  landlord 
to  be  in  a  worse  position  because  his  lessee  has  mortgaged?" 
Counsel  urged  that  the  Court  might  order  that  the  landlord 
should  hold  subject  to  the  mortgage ;  but  the  Court  held  that 
in  the  present  action  they  could  give  no  relief  to  the  mortgagee, 
and  that  he  could  not  be  made  a  party. 

As  to  the  power  given  of  striking  out  parties  improperly 
joined,  the  defendant  and  the  plaintiff  have  the  very  same 
right  of  applying  to  the  Court ;  and  it  has  been  decided  that  a 
defendant  improperly  joined  may  be  struck  out  on  his  own 
application  though  he  has  delivered  a  statement  of  defence. 
( Vallance  v.  Bitmingluim  Land  Corporation^  L.  R.  2  Ch.  D.  8(59  ; 
24  W.  R.  454.) 

By  the  new  Rules  of  1883,  Order  XVI.  rr.  48—55,  further 
provision  is  made  for  bringing  in  third  parties  against  whom 
a  defendant  claims  contribution  or  indemnity. 

R.  48.  Where  a  defendant  claims  to  be  entitled  to  contribu- 
tion or  indemnity  over  against  any  person  not  a  party  to  the 
action,  he  may,  by  leave  of  the  Court  or  a  judge,  issue  a  notice 
(hereinafter  called  the  third  party  notice)  to  that  effect,  stamped 
with  the  seal  with  which  writs  of  summons  are  sealed.  A  copy 
of  such  notice  shall  be  filed  with  the  proper  officer,  and  sei-ved 
on  such  person  according  to  the  rules  relating  to  the  services 
of  wilts  of  summons.  The  notice  shall  state  the  nature  and 
grounds  of  the  claim,  and  shall,  unless  otherwise  ordered  by 
the  Court  or  a  judge,  be  served  within  the  time  limited  for 
delivering  his  defence.  Such  notice  may  be  in  the  form,  or  to 
the  effect  of  the  Form  No.  1,  in  Appendix  R,  with  such 
variations  as  circumstances  may  require,  and  therewith  shall 


ADDING  OR  STOIKINQ  OUT  A   PARTY.  19 

be  served  a  copy  of  the  statement  of  claim,  tlien  a  copy  of  the 
writ  of  summons  in  the  action. 

R.  49.  If  a  person  not  a  party  to  the  action,  who  is  served,  as  Procedure 
mentioned  in  rule  48  (hereinafter  called  the  third  party),  desires  pnbnng- 
to  dispute  the  plaintiff's  claim  in  the  action  as  against  the  third 
defendant  on  whose  behalf  the  notice  has  been  given,  or  his  pw^ics. 
own  liability  to  the  defendant,  the  third  party  must  enter  an 
appearance  in  the  action  within  eight  days  from  the  service  of 
the  notice.    In  default  of  his  so  doing,  he  shall  l)e  deemed  to 
admit  the  ^*ahdity  of  the  judgment  obtained  against  such 
defendant,  whether  obtained  by  consent  or  otherwise,  and  his 
own  liability  to  contribute  or  indemnify,  as  the  case  may  be,  to 
the  extent  claimed  in  the  third  party  notice.     Provided  always, 
that  a  person  so  served,  and  failing  to  appear  within  the  said 
period  of  eight  days,  may  apply  to  the  Court  or  a  judge  for 
leave  to  appear,  and  such  leave  may  be  given  upon  such  terms, 
if  any,  as  the  Court  or  judge  shall  think  fit. 

R.  50.  Where  a  third  party  makes  default  in  entering  an 
appearance  in  the  action,  in  case  the  defendant  giving  the 
notice  suffer  judgment  by  default,  he  shall  be  entitled  at  any 
time  afker  the  satisfaction  of  the  judgment  against  himself,  or 
before  such  satisfaction  by  leave  of  the  Court  or  a  judge,  to 
enter  judgment  against  the  third  party  to  the  extent  of  the 
<5ontribution  or  indemnity  claimed  in  the  third  party  notice  ; 
provided  that  it  shall  be  lawful  for  the  Court  or  a  judge  to 
€et  aside  or  vary  such  judgment  upon  such  terms  as  may 
«eem  jnst. 

R.  51.  Where  a  third  party  makes  default  in  entering  an 
appearance  in  the  action,  in  case  the  action  is  tried,  and  results 
in  favour  of  the  plaintiff,  the  judge  who  tries  the  action  may 
at  or  after  the  trial  enter  such  judgment  as  the  nature  of  the 
case  may  require  for  the  defendant  giving  the  notice  against 
the  third  party ;  provided  that  execution  thereof  1x5  not 
issued  \vithout  leave  of  the  judge  until  after  satisfaction 
by  such  defendant  of  the  verdict  or  udgment  against  him. 
And  if  the  action  is  finally  decided  in  the  plaintiff's  favour 
otherwise  than  by  trial,  the  Court  or  a  judge  may,  on  applica- 
tion by  motion  or  simmions,  as  the  case  may  be,  order  sucli 
judgment  as  the  nature  of  the  case  may  require  to  be  entered 

for  the  defendant  giving  the  notice  against  the  third  party  at 

c  2 


ior 


» 


anv  time  afttr  sadslbccvc.  r^  the  de^Q-ian:  of  the  ain».»unt 
rfet-ijverEd  by  the  plaindfr  4gair:?c  hfrn. 

R-  r^i.  If  a  third  pony  ^*peazs  p»cr5aant  to  the  third  pany 
Hf'jd»:-e,  the  defendant  givin^:  the  iKjd»-'e  may  •ipply  to  the  Court 
or  a  jud^  f»jT  dirxQ<>T&,  and  the  Court  •:?  jn-izt.  npi>n  the  hear- 
ing of  «ach  application  may,  if  siti^ed  that  there  is  a  question 
ftryper  to  be  tried  as  lo  the  lia'r^iity  •  f  the  third  p-arty  to  make 
the  c»>ntribation  or  indemm'ty  »H;ifiE.€ii  in  whole  or  in  part, 
order  the  question  of  snch  liabtlin-  as  letween  the  third  party 
and  the  defendant  givins:  the  notice  t.:-  'ce  tried  in  snch  manner, 
at  or  after  the  trial  of  the  action,  as  the  Coart  or  jcdge  may 
dirtct  :  and  if  n»x  »••  satisfied,  ciay  •■rder  scch  judgment  as 
the  nature  of  the  case  mav  require  t»-»  Kr  entered  in  faronr  of 
the  defendant  eiving  the  notice  against  the  third  party. 

R.  53.  The  Court  or  a  judge  upjn  th^  hearing  of  the  apph'- 
cation,  mentioned  in  rule  5:f.  may.  if  it  shall  appear  desira(»le  to 
do  80.  give  the  third  party  liberty  to  defend  the  action  upcm 
such  terms  as  may  be  just«  or  to  appear  at  the  trial,  and  take 
such  port  th^^in  as  may  be  just,  and  generally  may  «>rder  such 
proceedings  to  Ije  taken,  or  di-cuments  to  be  deliTcred.  or  amend- 
ments to  be  made,  and  give  such  directions  as  lo  the  Court  or 
judge  shall  appear  proper  for  haWng  the  question  most  con- 
venienthr  determined,  and  as  to  the  mode  and  extent  in  or 
tf»  which  the  third  party  shall  l>e  bound  <L»r  made  liable  by  the 
judgment  in  the  action. 

R.  M.  The  Court  or  a  judge  may  decide  aU  questions  of  costs 
as  between  a  third  party  and  the  other  parties  to  the  action,  and 
may  order  any  one  or  more  to  pay  the  coets  of  any  other,  or 
others,  or  gtve  such  direction  as  to  costs  as  the  justice  of  the 
case  may  require. 
Dispates  R.  55.  Where  a  defendant  claims  to  be  entitled  to  contribu* 

arf**u  to  ^'^°  ^^  indemnity  against  any  other  defendant  to  the  action,  a 
notice  may  be  issued,  and  the  same  procedure  shall  be  adopted, 
for  the  determination  of  such  questions  bei\veen  the  defendants 
as  would  be  issued  and  taken  against  such  other  defendant,  if 
such  last-mentioned  defendant  were  a  third  party,  but  nothing* 
herein  contained  shall  prejudice  the  rights  of  the  plaintiflT 
against  any  defendant  in  the  action. 

As  to  the  construction  of  rule  55,  see  Fftmess  v.  Booths 
^  4  Ch.  Div.  586  ;  46  L.  J.  Oh.  11:? :  ±5  W.  R  267. 
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rt  seems  to  be  probable  that  the  Courts  will  lean  ti^ainst  any 
construction  of  the  rules  which  vnl\  delay  a  plaintift*.  It 
would  be  intolerable  that  a  plaintiff  with  a  good  case  against 
the  original  defendant  should  Ikj  compelled  to  wait  for  his 
remedy  while  the  defendants  were  fighting  inf/r  se.  (Trelearen 
V.  Brat/,  1  Ch.  Div.  170  ;  45  L.  J.  Ch.  114  ;  33  L.  T.  X27  ; 
:>4  W.  R.  198  :  Baf/oi  v.  Ea.sfo)?.  11  Ch.  Div.  31)2  ;  27  W.  R. 
404  ;  Howell  v.  London  Otnmbf/s  ( ^onq^ant/,  2  Ex.  Div.  ;'.r>5  ; 
46  L.  J.  Ex.  700  ;  3r>-L.  T.  037  ;  25  W.  R.  010  ;  Asnociated 
House  Company  v.  Whichcord,  8  Ch.  Div.  457  ;  47  L.  J.  Ch. 
4552  ;  88  L.  T.  602  ;  '2(i  W.  R.  774.)  Under  the  somewhat 
fiimilar  Rules  of  1875  it  was  seldom  found  profitable  in  practic<j 
to  bring  in  a  third  party. 


CHAPTER  II. 


Names  of 
plemlings 
altered. 


OX  THE  GENERAL  PRINCIPLES  AND  RULES  OF  PLEADING. 

Prior  to  the  Judicature  Acts  the  number  of  pleadings 
in  an  action  was  almost  unlimited — declaration,  plea,  replica- 
tion, rejoinder,  surrejoinder,  rebutter,  surrebutter,  &c.;  but 
now  there  are  seldom  more  than  three  pleadings  in  one  action, 
and  there  cannot  be  more  than  four  without  the  leave  of 
the  Court.  "No  pleading  subsequent  to  reply  other  than 
a  joinder  of  issue  shall  be  pleaded  without  leave  of  the  Court  or 
a  judge,  and  then  shall  be  pleaded  only  upon  such  terms  as  the 
Court  or  a  judge  shall  think  fit."  OrderXXIII.  r.  2.  The  names 
given  to  the  various  pleadings  are  also  altered, — Statement 
of  Claim  is  substituted  for  declaration,  Defence  with  or  without 
Counter-claim  for  plea,  Reply  for  replication,  and  finally  Joinder 
of  Issue ;  and  in  Orders  XIX.  to  XXV.  we  have  a  new  code  of 
rules  regulating  the  form  of  the  modified  system  of  pleading. 
Probably  the  most  convenient  way  to  present  the  subject  to  the 
reader  will  be  to  arrange  the  rules  and  decisions  and  comment 
upon  them  under  the  heads  of  the  particular  pleading  to  which 
they  belong. 


Writ  some- 
times state- 
ment of 
claim. 


SECTION  I.— Statement  of  Claim. 

In  certain  circumstances  the  indorsement  on  the  writ  of 
summons  amounts  to  a  statement  of  claim.  ''  When  the  A\Tit 
is  specially  indorsed  under  Order  III.  r.  6,  no  further  statement 
of  claim  shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  statement  of  claim.'*  (Order  XX. 
r.  la.) 

The  cases  in  which  a  plaintiff  may,  if  he  chooses,  for  he  is  under 
no  compulsion  in  the  matter,  specially  indorse  his  writ  are  : — 
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1.  Where  he  is  seeking  to  recover  a  debt  or  liquidated  demand  when  the 
in  money  payable  by  the  defendant  mth  or  without  interest,  or  ^"*  "^^ 
suing :  («),  upon  a  contract  express  or  implied  (as  for  instance,  ment  of 
on  a  bill  of  exchange,  promissory  note,  or  cheque,  or  other  ^^*™* 
simple  contract  debt);  or  (5),  upon  a  bond  or  contract  under 

seal  for  payment  of  a  liquidated  amount  of  money ;  or  (c),  on  a 
statute  where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of 
money  or  in  the  nature  of  a  debt  other  than  a  penalty ;  or  (^, 
on  a  guaranty,  whether  under  seal  or  not,  where  the  claim 
against  the  principal  is  in  respect  of  a  debt  or  liquidated 
demand  only ;  or  {e),  on  a  trust ;  or 

2.  Where,  as  landlord  of  a  premises,  the  plaintiff  claims 
possession  against  a  tenant,  or  a  person  holding  under  a  tenant, 
when  the  term  has  expired  or  been  determined  by  notice. 

The.  special  indorsement  on  the  writ  of  summons  must  be  to  Special 
the  effect  of  such  one  of  the  Forms  in  Appendix  C,  section  IV.,  *»*^<>ra®- 

^^  '  '   ment  on 

of  the  Rules  of  1880,  as  shall  be  applicable  to  the  case  (Order  the  writ 
III.  r.  C) ;  and  it  is  further  provided  by  the  next  rule  that 
whenever  the  plaintiff's  claim  is  for  a  debt  or  liquidated 
demand  only,  the  indorsement,  besides  stating  the  nature  of  the 
claim,  shall  state  the  amount  claimed  for  debt,  or  in  respect  of 
such  demand  and  for  costs  respectively,  and  shall  further  state 
that  upon  payment  thereof  within  four  days  after  sennce,  or  in 
case  of  a  writ  not  for  seiTice  within  the  jurisdiction,  within  the 
time  allowed  for  appearance,  further  proceedings  will  Ixj  stayed. 
Such  statement  must  be  made  in  the  form  in  Appendix  A., 
Part  III.,  section  III.,  of  the  Rules  of  1883. 

Where  an  indorsement  or  a  writ  is  intended  to  do  service  for  What 
a  statement  of  claim,  great  care  will  be  requisite  in  framing  it.  ^^o^^'^**  *^- 
Under  the  Rules  of  1875,  when  a  plaintiff  claimed  by  indorse- 
ment on  his  writ  of  sununons  a  sum  of  £399  9^.  Id.  as 
^  the  defendant's  share  and  contribution  to  payment  of  certain 
bills  and  promissory  notes  on  which  he  and  the  plaintiff  were 
jointly  liable,  and  which  bills  and  notes  have  been  taken  up  by 
the  plaintiff,"  it  was  held  that  the  indorsement  was  not  suffi- 
cient. {Walker  v.  Hicks,  3  Q.  B.Div.  8 ;  47  L.  J.  Q.  B.  27  ;  37 
L.  T.  529;  20  W.  R.  113.  See  also  Yeuiman  v.  Snoic, 
42  L.  T.  502.)  And  it  is  conceived  that  such  an  indorsement 
would  BtiU  be  insufficient.  On  the  other  hand  where  a  plaintiff 
specially  indorsed    his  writ :    "  The  plaintiff's  claim  is    for 
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Special  in* 
doraement 
on  writ. 


What 
amounts  to. 


Plaintiff 
may  unite 
■eyeral 
causes  of 
action  in 
his  claim. 


£49  5«.  Sd.  Tlie  following  are  the  particulars  :— *  1879,  Feb. 
14,  To  goods,  16«.  1^.' "  Several  similar  items  followed,  and 
the  list  ended  with:  "May  21,  British  Commercial  Bank 
Draft  returned,  £20 ;  Notary  charges  on  same,  Is.  M.y  making 
in  all  a  total  of  £99  Os.  Sd.'*  Credit  was  given  on  the  indorse- 
ment for  £20,  the  amount  of  the  draft  returned,  and  also  for 
certain  other  sums,  leaving  a  balance  of  £49  5s,  Sd.  due.  Ob- 
jection was  taken  that  the  indorsement  did  not  state  the  nature 
of  the  goods,  nor  whether  they  were  goods  sold,  or  converted, 
or  detained,  but  it  was  held  by  the  Court  of  Appeal  that  the 
indorsement  was  sufficient.  (Smith  v.  Wilson,  4  C.  P.  Div.  392  ; 
*App.  5  C.  P.  D.  25 ;  49  L.  J.  C.  P.  90 ;  41  L.  T.  433 ;  28 
W.  R.  57.)    No  doubt  this  ruling  still  holds. 

Demun*ers  are  abolished,  and  a  defendant  who  is  dissatisfied 
with  the  sufficiency  in  law  of  the  averments  on  the  indorsement 
cannot  now,  as  he  might  in  some  cases  under  the  Bules  of  1875 
{Robertson  v.  Howard,  3  C.  P.  D.  280 ;  47  L.  J.  C.  P.  480 ;  38 
L.  T.  715 ;  26  W.  R.  683 ;  Fawms  v.  Charlton,  10  Q.  B.  D. 
516),  treating  the  indorsement  as  a  statement  of  claim,  demur 
to  it.  The  proper  remedy  of  the  defendant  is  either  to  apply 
under  Order  XIX.  r.  7,  for  a  "  further  and  better  statement 
of  the  nature  of  the  claim,"  or,  under  Order  XXV.  r.  2,  by 
his  defence,  specifically  to  raise  any  point  of  law  he  desires 
to  take. 

If  the  plaintiff  wishes  to  fix  the  venue  at  any  place  other 
than  Middlesex,  he  should,  when  the  writ  is  intended  to  be  the 
statement  of  claim,  specify  the  place  in  question  upon  it  exactly 
in  the  same  manner  as  upon  a  statement  of  claim  (Order  XX. 
r.  5)  ;  and  it  would  seem  the  writ  should  bear  the  signature  of 
counsel  if  it  has  been  settled  by  counsel 

Coming  next  to  the  form  of  the  statement  of  claim,  when  one 
is  prepared  and  delivered,  there  are  two  general  obser\'ations  to 
be  made.  Fii*st,  a  plaintiff,  as  a  rule,  can  unite  in  the  same 
action  several  causes  of  action,  subject  to  the  power  of  the 
Court  to  order  them  to  be  tried  separately,  when  they  cannot  be 
conveniently  tried  together  (Order  XVIII.  r.  1).  And  it  follows 
when  several  actions  are  united  in  this  manner  that  the  state- 
ment of  claim  must  contain  all  the  averments  essential  to  each 
cause  of  action.  The  rule  we  have  stated  is  subject  to  the 
following  exceptions  : — 
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Ist.  No  cause  of  action,  unless  by  leave  of  the  Court  or  a  Excci)tion8 

judge,  can  be  joined  with  an  action  for  the  recovery  of  laud,  ^JJ^l^i**** 

except :  (a)  claims  in  respect  of  mesne  profits  or  arrears  of  rent  way  imito 

or  double  value  in  respect  of  the  premises  claimed  or  any  part  <^"*^  ?^ 

*r  sr  J  r         action  m 

thereof ;  (h)  damages  for  breach  of  any  contract  under  which  his  claim. 
the  same  or  any  part  thereof  are  held  ;  or  (c)  damages  for 
any  wrong  or  injury  to  the  premises  claimed.  (Order  XVIII. 
r.  2.)  There  was  a  similar  provision  in  the  Rules  of  1875,  and 
upon  it  it  was  held  that  an  action  'Ho  establish  title  to  land,'^ 
not  claiming  possession,  was  not  an  action  for  the  recovery  of 
land  so  as  to  require  the  leave  of  the  Court  for  its  joinder  with 
any  other  cause  of  action.  {Gledhillw  Hunter ^  14  Ch.  Div.  492 ; 
49  L.  J.  Ch.  333  ;  28  W.  R.  530 ;  not  following  WMstone  v. 
Deuns,  1  Ch.  Div.  91) ;  45  L.  J.  Ch.  49  ;  33  L.  T.  501  ;  24  W. 
R.  93.)  Neither  is  a  foreclosure  action  an  action  for  the  recovery 
of  land  within  this  rule.  (TatveJl  v.  Slaie  Conqxmy,  3  Ch.  Div. 
629.)  It  was  also  laid  down  that  an  application  to  join  another 
cause  of  action  with  one  for  the  recovery  of  land  should  be  made 
before  the  issue  of  the  wint.  {Pikher  v.  Hinds,  11  Ch.  Div. 
905  ;  48  L.  J.  Ch.  587  ;  40  L.  T,  832  ;  27  W.  R.  389)  ;  and 
that  leave  ought  to  be  given  to  join  with  an  action  for  the 
recovery  of  land  an  action  for  the  recovery  or  deliveiy  up  of  a 
deed  relating  to  the  land,  and  also  for  the  recovery  of  j^eraonal 
estate  comprised  in  the  same  instrument.  {Coolc  v.  Enchmarch^ 
2  Ch.  Div.  Ill  ;  45  L.  J.  Ch.  504  ;  24  W.  R.  293.) 

2nd.  The  second  class  of  exceptions  to  the  rule,  that  different 
causes  of  action  may  be  joined  together,  is  that  claims  by  a 
trustee  in  bankruptcy  as  such  shall  not,  unlef>s  by  leave  of  the 
Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any  other 
capacity  (Order  XVIII.  r.  3),  and  that  claims  by  or  against  an 
executor  or  administrator  as  such  may  only  be  joined  with 
claims  by  or  against  him  personally  when  the  last-mentioned 
claims  are  alleged  to  arise  with  reference  to  the  estate  in  respect 
of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
administrator.    (Order  XVIII.  r.  5.) 

It  must  also  be  remembered  that  several  peraons  may  be  Plaintiffs 
joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  ?^y  j-*J*i™ 
alleged  to  exist  jointly,  severally,  or  in  the  alternative  (Order  severally, 
XVI.  r.  1),  and  that  by  rule  4  all  persons  may  be  joined  as  defen-  ^^^}^^- 
dants  against  whom  the  right  to  any  relief  is  alleged  to  exist. 
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whether  jointly,  severally,  or  in  the  alternative.  In  any  one  of 
these  cases  it  is  obvious  that  the  statement  of  claim  will  be 
complicated  by  the  necessity  of  setting  out  facts  in  the  altenia- 
tive  to  found  the  alternative  application  for  relief. 
Claim  not  The  sccond  general  observation  we  have  to  make  is,  that  the 
the*writ!^^  pleader  in  settling  a  statement  of  claim  is  not  necessarily  limited 
to  the  relief  claimed  in  the  writ.  "  Whenever  a  statement  of 
claim  is  delivered  the  plaintiff  may  therein  alter,  modify,  or 
extend  his  claim  without  any  amendment  of  the  indorsement  of 
the  writ."  (Order  XX,  r.  4.) 
Brevity  the  ^^  preparing  a  pleading,  the  point  insisted  upon  in  all  the 
first  rule  of  ^ules  is  brevity^  and  either  party  guilty  of  any  prolixity  may  be 
saddled  with  the  costs  occasioned  by  his  prolixity,  either  at  the 
instance  of  the  opposing  party  or  upon  the  independent  action  of 
the  taxing  officer.  Order  XIX.  r.  2,  provides  for  the  delivei^  of  a 
statement  of  claim,  defence,  counterclaim,  or  reply,  and  then  pro- 
ceeds,  '^  such  statements  shall  be  as  brief  as  the  ^nature  of  the  case 
will  admits  and  the  taxing  officer  in  adjusting  the  costs  of  the 
action  shall  at  the  instance  of  any  party,  or  mfhout  any  request, 
Conse-  inquire  into  any  unnecessary  prolixity,  and  order  the  costs  occa- 
proUxUy?  sioned  by  such  prolixity  to  be  borne  by  the  party  chargeable  with 
the  same."  And  by  rule  4  *'  every  pleading  shall  contain,  and 
contm7i  onhjy  a  statement  in  a  summary  fomiy  of  the  material  facts 
on  which  the  party  pleading  relies  for  his  claim  or  defence,  as  the 
ease  may  be,  but  not  the  evidence  by  which  they  are  to  be  proved, 
and  shall  when  necessary  be  divided  into  paragraphs  numbered 
consecutively."  Further,  by  rule  5  it  is  declared  that  the  forms 
given  in  the  Appendices,  '*  when  applicable,  and  when  they  are 
not  applicable  forms  of  the  like  character,  as  near  as  may  be, 
shall  be  used  for  all  pleadings,  and  where  such  forms  are 
applicable  and  sufficient  any  longer  forms  shall  be  deemed 
prolix,  and  the  costs  occasioned  by  such  prolixity  shall  be  dis- 
allowed to  or  borne  by  the  party  so  using  the  same,  as  the  case 
may  be." 

Very  similar  provisions  were  contained  in  the  Rules  of  1875 
on  the  subject  of  prolixity,  with  this  difference,  that  under 
them  the  taxing  officer  had  no  express  power  of  his  own  motion 
to  visit  the  party  chargeable  with  prolixity  with  the  costs  occa- 
sioned thereby.  It  is  obvious  that  one  of  the  first  cares  of  the 
pleader  must  be  to  consult  brevity  in  his  statement  of  his  claim 
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or  defence ;  but  at  the  same  time  he  must  not  sacrifice  accuracy  Butpleader 

and  fulness  of  statement  where  they  are  necessary.     He  is  bound  J^^,^** 

to  state  all  the  inateiial  fads  on  which  he  relies,  and  if  in  his  facts. 

pursuit  of  brevity  he  omits  to  do  so,  he  is  liable  to  have  his 

whole  action  or  defence  defeated,  or,  in  the  most  favourable 

view,  be  allowed  to  amend  upon  onerous  terms  as  to  costs.     It 

is  true  demurrers  are  abolished,  and  by  Order  XIX.  r.  2G,  no 

technical  objection  shall  be  raised  to   any  pleading  on  the 

ground  of  any  alleged  want  of  form ;  but  by  the  following  rule — 

r.  27 — there  is  power  at  any  stage  of  the  proceedings  to  strike 

out  of  a  pleading  any  matter  whicli  may  be  umiecessary  or 

scandalous,  or  which  may  tend  to  prejudice,  embaiTass,  or  delay 

*'  the  fair  trial  of  the  action  ;  "  and  by  (Jrder  XXY .  a  procedm-e, 

to  l)e  presently  mentioned,  in  substitution  of  demun-ers  is 

created. 

The  rule  the  pleader  must  place  before  him  is  hreviiy^  but 
only  80  far  as  brevity  is  consistent  with  Vie  statement  of  every 
maleiial  fact  upon  which  he  relies. 

Under  the  corresponding  nile  in  the  Rules  of  1875  the  What  are 
question,  what  "  material  facts  "  must  be  pleaded  came  under  ^^^^ 
discussion  in  a  number  of  cases  ;  and  as  Order  XIX.  r.  4  of 
the  Rules  of  1883  is,  in  substance,  the  same  as  Order  XIX, 
r.  4,  of  the  Eulea  of  1875,  though  the  injunctions  as  to  brevity 
are  more  urgent,  it  is  important  to  consider  in  some  detail 
the  iacts  of  those  cases,  and  the  judgments  given  : — 

Fhaiips  V.  Fhilfips  (4  Q.  B.  Div.  12  ;  48  L.  J.  Q.  B.  135  ; 
;^9  L.  T.  55(i ;  27  W.  R.  43G),  was  an  action  for  the  recovery 
of  land,  in  which  the  plaintiff  delivered  the  following  statement 
of  claim : — 

'*  1 .  The  plaintiff  is  a  baronet  and  heir  male  of  the  body 
of  Sir  T.  Phillips,  of  Picton  Castle,  who  was  living  in  the 
year  1513.  The  plaintiff  is  also  heir  male  of  the  body 
of  Sir  J.  Phillips,  of  Picton  Castle,  who  died  in  or  alx)ut 
the  year  l(i29.  The  plaintiff  is  also  heir-at-law  of  Sir  E. 
Phillips,  of  Picton  Castle,  who  died  in  or  about  the  year 
1G97.  2.  The  plaintiff  is  also  the  heir-at-law  of  the  first  Lord 
Milford,  who  died  in  or  about  the  year  1823,  there  being  no 
legitimate  descendants  now  living  of  Bulkeley  Phillips,  the 
nncle  of  the  said  Lord  Milford.  3.  The  plaintiff  is  also  the 
eldest  son  of  the  late  Sir  James  Evans  PhiUips,  Bart.,  who 
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died  in  1873,  aud  whose  residuary  estate,  on  his  death, 
became  and  was  vested  in  the  plaintiff  by  the  hist  will  and 
testament  of  the  said  Sir  James  Evans  Phillips.  4.  The 
plaintiff  says  that  under  or  l)y  vii'tue  of  certain  deeds,  assur- 
ances, wills,  and  documents  in  the  possession  and  control  of 
the  defendants,  the  plamtiff  is  entitled  to  the  possession  of  the 
said  premises  and  hereditaments  claimed  herein  in  the  plaintiff'*s 
Wilts  jxs  such  heir  male,  heir-at-law,  and  residuary  devisee,  or 
as  l3eing  the  person  entitled  to  the  baronetcy  now  held  by  the 
plaintiff.  T).  In  the  alternative,  the  plaintiff  alleges  that  the 
said  Sir  Thomas  Phillips,  Sir  John  Phillips,  Sir  Ei-asmus 
Phillips,  Lord  Milford,  and  Sir  James  Evans  Phillips  were, 
at  the  times  of  their  respective  deaths,  seised  in  fee  of  the 
said  premises  and  hereditaments.  (>.  The  plaintiff*  in  the 
alternative  alleges  that  he  is  entitled  to  ix)ssession  of  the  said 
premises  and  hereditaments,  or  some  of  them,  under  divers 
Crown  grants  which  are  in  the  possession  and  control  of  the 
defendants.  7.  The  defendants  are,  and  lately  have  been,  in 
possession  of  the  said  premises  and  hereditaments,  and  have 
received  the  profits  thereof,  but  refuse  to  give  the  plaintiff 
possession  of  the  siiid  premises  and  hereditaments,  and  to  i)ay 
over  or  account  for  the  profits." 

A  summons  was  taken  out  to  strike  out  the  whole  statement 
of  claim  as  emban'assing,  and  finally  the  case  came  on  appeal 
to  the  Court  of  Appeal.  The  unanimous  judgment  of  the 
Court  w(js  that  the  statement  of  claim  was  embarrassing, 
because  the  plaintiff  had  failed  to  set  out  the  material  facts 
on  which  he  relied. 

Lord  Justice  Brett,  in  giving  judgment,  said :  "  I  am  of 
opinion  that  this  pleading  is  embarrassing  within  the  rule, 
and  therefore  it  ought  to  be  set  aside.  I  think  it  is  embairass- 
ing  because,  by  a  general  statement,  the  plaintiff  has  prevented 
the  defendants  fix)m  demurring,  and  at  the  same  time  has 
omitted  to  state  the  facts  which  he  ought  to  have  stated,  and 
the  facts  on  which  he  will  have  to  rely  at  the  trial  if  he  has 
any  case.  If  the  only  defect  in  the  pleading  was  that  it  was 
demuiTable,  I  should  not,  on  that  ground,  have  thought  it 
embarrassing,  but  the  emban^assment  consists  in  putting  in 
a  general  statement  which  prevents  a  demurrer,  and  at  the 
same    time    leaving   out   the    particular    facts    which  would 
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give  the  defendants  the  knowledge  of  what  the  plaintiffs  What  are- 
case  is.  material 

factft. 

"  One  thing  seems  clear  that,  in  an  action  for  the  recovery 
of  possession  of  land,  the  statement  of  claim  is  snbject  to  the 
same  mles  as  every  other  statement  of  claim.  It  seems  to  me 
that  mle  15  of  Order  XIX.  shows  that.  I  think  it  quite  clear 
that  the  present  statement  is  wholly  insufficient.  I  \nll  not 
say  that  it  is  easy  to  express  in  words  what  are  the  facts  which 
most  be  stated,  and  what  matters  need  not  be  stated.  I  knoAv 
that  great  pains  were  taken  to  draw  Rule  4,  and  it  is  difficult  PMUifa  v. 
to  state  the  matter  more  clearly  than  in  that  mle.  The  ''^'* 
distinction  is  there  pointed  out  that  every  pleading  shall 
contain  a  statement  of  the  material  facts  on  which  the  party 
pleading  relies,  but  not  the  evidence  by  which  they  (that  is, 
those  material  facts,)  are  to  be  proved.  The  distinction  is 
taken  in  the  very  rule  itself  between  the  facts  on  which  the 
party  relies,  and  the  evidence  to  prove  those  facts.  Erie,  C.  J., 
expressed  it  in  this  way.  He  said  there  were  facts  that  might 
l>e  called  the  aUe{jaia  probanda,  the  facts  which  ought  to  be 
proved,  and  they  were  different  from  the  evidence  which  was 
adduced  to  prove  those  facts.  And  it  was  upon  that  expression 
of  opinion  of  Erie,  C.  J.,  that  Rule  4  was  di*awn.  The  facts  Judgment 
which  ought  to  be  stated  are  the  material  facts  on  which  the  ^^  ^^'®**» 
party  pleading  relies.  It  was  purposely  not  put,  *  the  facts 
which  will  be  necessary  to  support  the  cause  of  action ;'  for  the 
party  might  not  be  able  to  state  such  facts ;  as,  for  instance, 
he  might  only  know  such  facts  as  would  render  his  case 
demurrable,  and  could  only  state  facts  which  would  not  be 
sufficient  to  maintain  the  cause  of  action ;  but  he  states  the 
fects  on  which  he  intends  to  rely  at  the  trial. 

**  There  are  some  tests  which  show  practically  Avhat  the  rales 
mean.  I  think  that  in  a  pleading  under  the  new  rules  such 
&ct8  ought  to  be  stated  which  if  a  person  had  to  state  a  special 
case  formerly  for  the  opinion  of  the  Court,  he  would  have  stated 
in  the  special  case  as  facts.  If  a  person  had  to  state  a  special 
case  as  an  arbitrator,  there  are  certain  facts  which  he  must  find 
and  state,  but  he  does  not  state  the  evidence  upon  which  he 
was  brought  to  find  those  facts  ;  and  the  difference,  although 
not  so  easy  to  express,  is  perfectly  easy  to  understand. 

**^  An  arbitrator  had  to  state  every  fact  which  woidd  support. 
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when  proved,  the  contention  of  the  person  on  whose  behalf  he 
wajB  stating  that  fact.  He  did  not  state  the  evidence  by  which 
he  came  to  find  those  facts.  Now  such  facts  as  would  be  stated 
in  a  special  case  to  supix)rt  or  meet  the  claim  are  precisely  the 
facts  which  are  to  be  stated  under  the  new  system.  It  seems 
to  me  that  there  is  another  test.  If  parties  were  held  strictly 
to  their  pleadings  under  the  present  system  they  ought  not  to 
he  allowed  to  prove  at  the  trial,  as  a  fact  on  which  they  would 
have  to  rely  in  order  to  support  their  case,  any  feet  which  is  not 
stated  in  the  pleadings.  Therefore  again,  in  their  pleadings 
they  ought  to  state  every  fact  upon  which  they  must  rely  to 
make  out  their  right  or  claim. 

"  It  seems  to  me  there  is  considerable  difficulty  where  a  pedi- 
gree is  brought  into  a  statement  of  claim,  and  I  am  not  pre- 
pared  to  state  that  in  my  view  in  all  cases  a  pedigree  must  be 
set  out.  I  cannot  help  thinking  that  sometimes  a  pedigree 
would  have  to  be  set  out,  or  parts  of  it,  or  facts  in  it,  but  that 
sometimes  the  pedigree  would  only  be  evidence  of  the  facts 
which  have  to  be  proved.  The  only  way  in  which  I  can  state 
my  view  is  to  say  this  :  Where  the  facts  in  a  pedigree  are  facts 
to  be  relied  upon  as  facts  to  establish  the  right  or  title,  they 
must  be  set  out ;  but  where  the  pedigree  is  the  means  of  proving 
the  fects  relied  on  as  facts  by  which  the  right  or  title  is  to  be 
established,  then  the  pedigree  is  evidence  that  need  not  be  set 
out." 

Cotton,  L.  J.,  in  the  course  of  his  judgment,  said  : — "  What 
do  the  rules  and  orders  tell  us  about  the  form  of  pleading  in 
such  a  case  ?  It  is  obvious  there  is  no  different  form,  no 
different  principle  applicable  to  a  statement  of  claim  in  an 
action  to  recover  land.  First  of  all  I  would  refer  to  the  Order 
III.  r.  1.  The  first  mention  of  what  is  ultimately  developed 
)is  a  statement  of  claim  comes  in  the  form  of  the  indorsement 
of  a  writ,  and  there  we  have  the  statement  of  claim  not  referred 
to  as  such,  but  referred  to  in  this  way  :  '  The  indorsement  of 
claim  shall  be  made  on  every  writ  of  summons  before  it  is 
issued.'  Then  the  second  rule  is :  'In  the  indorsement  re- 
quired by  Order  III.  r.  1  (which  I  have  just  read)  it  shall 
not  be  essential  to  set  forth  the  precise  ground  of  the  com- 
plaint, or  the  precise  remedy  or  relief  to  which  the  plaintiff 
considers  himself  entitled.*    Then  aftenvards  we  come  to  Order 
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XIX.  r.  2,  which  enables  the  defendant,  if  he  requires  to  know  "What  are 
the  precise  ground  of  complaint,  to  require  a  statement  of  claim  ^^ 
to  be  put  in.    Therefore  we  have  this,  that  the  stiitement  of 
<;laim  is  to  state  the  precise  ground  of  complaint.     But  when 
we  come  to  Order  XIX.  r.  4,  which  requires  that  the  material 
facts  on  which  the  party  pleading  relies  should  be  stated,  and 
we  have  a  further  guide  as  to  what  are  the  material  facts  to  be 
«o  stated  by  rule  18,  Order  XIX.,  which  requires  that  the  party 
in  pleading  must  raise  all  such  grounds  of  defence  or  reply,  aa 
the  case  may  be,  as,  if  not  raised  on  the  pleadings,  would  be 
likely  to  take  the  opposite  party  by  surprise.     The  plaintiflf  PhUllpsr. 
must  state  the  facts  which  are  material  for  the  pm-pose  of       '  *^ 
•enabhng  the  defendant  to  go  to  trial,  knowing  what  issue  he 
really  has  to  meet,  and  what  is  the  question  between  him  and 
the  plaintiff,  so  that  he  may  not  be  there  taken  by  8Ui*prise,  and 
the  real  question  between  the  parties  fail  to  be  decided  in  con- 
sequence of  insufficient  allegations  of  the  plaintiff. 

"  The  statement  of  claim,  of  necessity,  must  set  out  all  the 
facts  material  to  prevent  the  defendant  being  taken  by  surprise, 
because  it  is  the  first  pleading,  and  that  which  ought  to  be 
referred  to  for  the  purpose  of  seeing  whether  there  is  a  cause  of 
action." 

So  in  O'Coniior  v.  O'Hara  (8  L.  R.  Ir.  249),  where  in  an  o^Conmr 
miction  for  the  recovery  of  land  a  statement  of  claim  simply  ^'  ^^^^•"''"• 
^eged  that  the  plaintiff  was  wrongfully  dispossessed  of  his 
lands  by  the  defendant,  who  forcibly  entered  thereon,  and  was 
then  in  possession,  the  Exchequer  Division  in  Ireland  struck 
out  the  statement  of  claim  as  inadequate,  on  the  ground  that  in 
^m  action  for  the  recovery  of  land  the  statement  of  claim  must 
•state  such  facts  as,  if  true,  would  show  the  plaintiff  has  an 
interest  in  the  land,  entitling  him  to  recover,  whether  that 
interest  is  one  in  fee,  or  for  lives,  or  for  a  term  of  years. 
On  the  other  liand,  where  an  assignee  of  the  reversion  sues 
the  lessee  in  ejectment  for  non-payment  of  rent,  it  is  suffi- 
cient for  the  plaintiff  to  aver  in  his  claim  generally  that  the 
-estate  of  the  lessor  vested  in  him  without  stating  the  inter- 
mediate devolutions  of  title.  {Jlicsgrare  v.  Wahh,  6  L.  R. 
Ir.  335.) 

In  EveJt/n  v.  Evelyn  (42  L.  T.  N.  S.  248  ;  28  AV.  R.  531), 
nehere  the  statement  of  claim  in  an  action  for  the  recovery  of 
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land,  after  alleging  facts  which  would  show  a  title  in  Frances 
Evelyn,  contained  a  statement  that  *^  the  said  Frances  Evelyn 
died  intestate  as  to  real  estate,  and  leimng  Sir  H.  Evelyn  her 
heir-at-law,"  and  then  stated  facts  which  showed  a  title  in  the 
plaintiff  to  Sir  H.  Evelyn's  estate,  it  was  held  by  Malins,  V.-C, 
that  the  plaintiff  had  sufficiently  pleaded  his  title. 

In  Turguand  and  the  Capital  Counties  Bank  v.  Fearon  (48 
L.  J.  Q.  B.  703),  the  Court  of  Appeal,  without  giving  any 
decision  on  the  point,  intimated  that  whenever  in  any  pleading 
an  agreement  is  alleged,  it  is  not  sufficient  generally  to  aver  the 
existence  of  an  agreement,  and  to  state  its  effect ;  but  the  plead- 
ing should  state  whether  the  agreement  relied  on  is  in  wTiting 
or  parol,  or  the  result  of  a  series  of  documents. 

"  In  my  judgment,"  said  Bramwell,  L.  J.,  "  the  claim  ought 
to  have  specified  that  the  agreement  was  in  writing,  if  the 
written  agreement  was  relied  upon,  and  the  effect  of  the 
writing  should  have  been  set  out ;  and  I  think  that  the  claim 
was  embarrassing  from  this  not  having  l)een  done.  I  cannot 
help  thinking  that  the  intention  of  the  rules  was  that  in  the 
pleadings  themselves  a  special  case  should  be  evolved  so  as  to 
save  the  troul>le  and  expense  of  pleading  first  and  then  after  all 
having  to  state  a  special  case.  For  this  purpose  the  actual 
facts  of  the  case  ought  to  be  stated.  It  is  idle  for  any  one  to 
suppose  that  a  party  can,  by  this  system  of  burying  his  head  in 
the  sand,  escape  detection  when  he  has  no  case,  though  he  may 
possibly  manage  to  scrape  along  to  one  step  further  in  the 
action." 

Thesiger,  L.  J.,  agreed  that  the  claim  was  embarrassing. 
**  It  alleges,"  he  said,  "  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  certain  things  should  happen.  Looking 
at  Order  XIX.  r.  4,  it  seems  to  me  clear  that,  in  the  contem- 
plation of  the  Legislature,  such  a  statement  ought  not  to  be 
made.  Where  the  plaintiff  relies  on  an  agreement  it  is  for  him 
to  state  whether  it  was  an  agreement  in  >vriting  or  by  parol,  or 
partly  by  parol  or  partly  by  letter,  or  whether  it  is  the  result  of 
a  series  of  documents.  That  is  quite  clear  when  we  look 
at  Order  XIX.  r.  4.  An  agreement  is  not  a  fact,  but  an 
inference  which  the  law  draws  from  facts.  The  real  fact  is  the 
existence  of  a  document  in  writing,  or  that  certain  letters  were 
written,  or  that  a  certain  conversation  took  place.    The  matter 
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18  made  more  plain  when  we  look  at  Order  XIX.  r.  24,  which  is 

as  foIlon^'B:    *  Wherever  the  contents  of  any  document  are 

material  it  shall  be  sufficient  in  any  pleading  to  state  the  effect 

thereof  as  briefly  as  possible  without  setting  out  the  whole 

or  any  part  thereof,  unless  the  precise  words  of  the  document  or 

any  part  thereof  are  material.'    The  reasonable  inference  from  How  an 

that  is,  that  whereas  as  a  rule  material  documents  are  to  be  set  apeement 

.  Bhould  IM5 

out  and  set  out  as  a  whole,  m  some  cases  where  parts  of  aUeged. 
the  document  may  be  immaterial,  the  immaterial  part  used 
need  not  be  set  out.  The  same  thing  follows  from  the  words  of 
rule  27,  which  lays  down  that  where  a  contract  is  to  be  implied 
from  a  series  of  letters  or  conversations  or  otherwise  from 
a  number  of  circumstances,  it  shall  be  sufficient  to  allege  such 
contract  as  a  fact,  and  to  refer  generally  to  such  letters,  con- 
versations, or  circumstances,  without  setting  them  out  in  detail. 
What  is  the  ob\ious  inference  ?  Again,  that  where  a  >vritten 
agreement  or  document  is  relied  on,  the  &ct  that  it  is  an  agree- 
ment in  writing  or  a  document  must  be  set  out,  but  as  such 
documents  are  sometimes  voluminous,  only  the  effect  and  not 
the  words  in  full  need  be  given.  To  meet  the  difficulty  raised 
that  the  plaintiff  cannot  always  tell  whether  the  writing 
amounts  to  a  complete  agreement  or  whether  the  agreement 
must  be  proved  aliunde,  the  plaintiff  may  set  up  his  claim  in 
the  alternative.  The  result  is  that  it  is  not  as  a  rule  necessary 
to  set  out  the  agreement  verbatim,  but  it  is  necessary  to  state 
whether  the  agreement  is  in  writing  or  by  parol,  and  if  it  was 
in  writing  to  set  it  out  so  far  as  to  show  the  effect  of  it.'' 

Harris  v.  Jenkins,  22  Ch.  Div.  481 ;  81  W.  R.  137,  was  a  Pleading 
case  where  the  plaintiff  by  his  statement  of  claim  alleged  that  Fj^^riiAts. 
he  was  the  owner  in  fee  of  two  &rms  in  Breconshire  called  F. 
and  G.,  and  that  they  were  connected  by  a  road  which  ran 
through  a  iarm  called  G.,  of  which  farm  the  defendant  was  the 
owner  in  fee,  and  which  lay  between  the  plaintiff's  two  farms. 
The  statement  of  claim  in  the  4th  paragraph  went  on :  *'  the 
plaintiff  and  his  tenants,  occupiers  of  F.  farm,  are  entitled  to  a 
right  of  foot,  horse,  and  carriage  way  along  the  said  road, 
through  and  over  the  defendant's  &rm ; "  and  the  5th  paragraph 
proceeded:  'Hhe  plaintiff  and  his  tenants,  occupiers  of  G. 
fimn,  are  also  entitled  to  a  like  right  of  way  along  the  said 
road  through  and  over  the  defendant's  farm."    The  statement 


34 


GENERAL  PRINCIPLES  AND   RULES  OF 


How  fire- 
fecriptire 

tboold  be 
pleaded. 


The  plain- 
tiff's title 
most  be 
stated. 


Alitf)  the 
temiini  of 
the  way. 


of  claim  then  alleged  that  the  defendant  had  lecentbrobetracted 
the  road,  and  claimed  an  in  junction  and  damages. 

The  defendant  toc>k  out  a  summons,  asking  that  the  state- 
ment of  claim  might  1«  stmck  ont  as  tending  to  emharraaB  or 
delay  the  &ir  trial  of  the  action,  or,  in  the  alternative,  that 
the  gtatement  of  claim  might  U:  amended  by  the  plaintiff  in 
Fnch  a  manner  as  to  sh<:»w  the  P>ate  and  terminationB  of 
the  road  mentioned  in  paragraph  3  of  the  statement  of  claim, 
and  the  mode  in  which  the  rights  of  way  daimed  in  the  4th 
and  5th  paragraphs  were  claimed,  and  the  origin,  constitntion, 
nature,  and  extent  therecif. 

Fry,  J.  held  that  the  statement  of  claim  was  insufficient,  and, 
in  giving  judgment,  he  observed  :  **  In  my  judgment  this 
j^tatemeut  of  claim  is  embanrasg^insr.  The  right  of  wav.  to  which 
the  plaintiff  alleges  that  he  is  entitled,  might  be  the  result 
either  of  a  grant  or  uf  itrescriptive  user,  and  it  is  very  desirable 
that,  before  the  trial  of  the  action,  the  defendant  should  know 
by  which  title  the  plaintiff  claims  the  nght,  otherwise  the 
defendant  might  lie  seriously  embairassed.  He  might  oome 
to  the  trial  with  witnesses  prepared  to  prove  that  the  user  of 
the  way  had  l>een  for  less  than  the  legal  period  of  prescription, 
that  it  had  been  a  user  clam,  or  by  permission,  and  then  he 
might  find  that  the  plaintiff  claimed  the  right  under  a  grant 
I  think  the  defendant  is  entitled  to  a  short  statement  by  the 
plaintiff  of  the  title  by  which  he  claims.  The  right  is  a  legal 
conclusion  from  certain  facts,  and  those  facts  ought  to  be 
shortly  stated  in  the  pleading.  I  think  also  that  tlie  plaintiff 
ought  to  show,  with  reasonable  precision  and  exactitude,  the 
termini  of  the  right  of  way  and  the  course  which  it  takes.  It 
may  be  sufficient  to  state  the  names  of  the  closes  of  land 
through  which  it  passes,  or  to  refer  to  their  numbers  on  the 
tithe  commutation  map  of  the  {larish.  The  summons  must 
l)e  allowed  with  costs." 

The  case  of  MilUngton  v.  Loring  ((»  Q.  B.  D.  100;  48 
L.  T.  057 ;  iiO  L.  J.  Q.  B.  i>14 ;  29  W.  R.  207)  is  an  authority 
to  show  that  the  plaintiff  ought  to  set  out  in  his  claim  not 
only  every  material  fact  which  is  a  link  in  his  title  to  redresB, 
1)Ut  every  material  fact  which  shows  how  he  has  been  affected 
by  the  alleged  wrongful  conduct  of  the  defendant.  It  establishes, 
also,  that  there  are  facts  which  it  is  now  proper  to  state  in  a 
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pleading  which  it  would  not  have  been  proper  to  state  in  a  Wliat  are 

mater' 
facts. 


pleading  prior  to  the  Judicature  Acts.    In  Millingian  v.  Lmimj  ™**«"*^ 


the  plaintilT  sued  for  breach  of  promise  of  marriage,  and  in 
the  statement  of  claim,  after  alleging  a  promise  to  marry,  went 
on  (paragraph  4) :  "  The  plaintiff,  relying  on  the  said  agreement, 
permitted  the  defendant  to  debauch  and  carnally  know  her, 
whereby  the  defendant  infected  the  plaintiff  with  a  yenereal 
disease."  An  application  was  made  at  Chambers  to  strike  out 
this  paragraph,  as  merely  pleading  evidence,  and  the  case  came 
on  appeal  to  the  Court  of  Appeal. 

The  Court  held  unanimously  that  the  averments  in  paragraplf  Facts 
4  were  material  facts  which  ought  properly  to  be  pleaded.     In  ™*^/**^  *** 


iimg  a 


giving  judgment  Lord  Sellx)me,  L.  C,  said :  *'  The  first  i>arty  must 
question  is  whether  the  matters  alleged  in  the  fourth  paragraph  ?^^?i  i^ 
of  the  statement  of  claim  can  be  properly  pleaded  under  Order  piea<led. 
XIX.  rule  4.  Order  XIX.  rule  4  is  this :  *  Every  pleading 
shall  contain,  as  concisely  as  may  be,  a  statement  of  the 
material  facts  on  which  the  party  pleading  relies,  but  not  the 
evidence  by  which  they  are  to  be  proved.'  The  mattcra 
pleaded  here  are  concisely  stated  and  there  is  not  a  statement 
of  the  evidence  by  which  the  cause  of  action  is  to  be  proved, 
either  as  regards  the  promise  or  the  breach.  If  the  words  of 
the  rule  are  to  be  construed  as  confined  to  facts  material  to 
the  cause  of  action,  as  distinct  from  the  consequences  in  the 
action  of  that  cause,  I  think  the  appellants'  contention  would 
be  right.  But  the  words  of  the  rule  seem  studiously  to  omit 
such  a  limitation,  and  if  the  facts  mentioned  in  the  rule  are 
fects  material  to  any  thing  which  the  plaintiff  must  prove  by 
evidence,  then  I  think  the  matters  in  question  here  are  not 
excluded,  but  rather  permitted  by  the  nile.  Is  not  the 
plaintiff  to  prove  at  the  trial  both  the  facts  constituting  his 
cause  of  action,  and  the  consequences  to  him  arising  from  that 
cause  of  action  for  which  he  seeks  to  recover  damages  ?  In 
other  words,  are  not  the  filets  in  question  here  material  to 
show  how  the  plaintiff  has  been  affected  by  the  cause  of  action  ? 
That  they  are  so  seems  manifest  from  the  fact  that  they  may 
be  given  in  evidence  at  the  trial.  Nothing  irrelevant  or 
immaterial  can  be  given  in  e\idence,  and  that  these  matters 
might  be  given  in  evidence  is  manifest  from  the  judgment  in 
Berrtj  v.  Da  Costa,  L.  R.  1  C.  P.  331 ;  35  L.  J.,  0.  P.  191. 
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AMiat  facts  "It  is  perhaps  not  nccessaiy  to  go  further  than  this;  but, 
terb/^  going  farther,  and  looking  at  Order  XXVII.  r.  1,  we  must 
see  whether  any  of  the  grounds  mentioned  there  for  striking 
out  averments  in  pleading  apply  to  this  case."  [His  Lordship 
here  read  the  rule.]  "  The  allegations  here  would  be  certainly 
scandalous  if  they  were  irrelevant ;  but  nothing  can  be  better 
settled  than  that,  if  relevant  allegations  cannot  be  struck  out 
as  scandalous.  Then  are  the  allegations  embarrassing?  It 
is  suggested  that  the  jury,  at  the  trial,  may  suppose  that  what 
is  alleged  is  alleged  as  a  distinct  cause  of  action.  I  think  the 
Milihiffton  'jury  are  not  likely  to  apply  their  minds  to  the  pleadings  in 
V.  LoHny,  j^jjy  technical  way  whatever.  They  listen  to  pleadings  only 
to  heai*  the  facts  and  take  the  law  from  the  judge.  They 
cannot  be  prejudiced  by  hearing  the  facts  from  the  pleadings 
any  more  than  from  hearing  them  (as  they  certainly  would  do) 
from  the  lips  of  counsel  in  opening  the  case.  It  is  said  that 
embarrassment  may  arise  from  the  necessity  of  the  defendants 
taking  distinct  issue  upon  these  matters.  I  can  hardly  follow 
the  meaning  of  that  argument.  If  the  statement  of  claim  i& 
divided  into  a  number  of  different  par^raphs,  alleging  different 
facts  for  different  material  purposes,  the  defendant  may  admit, 
deny,  or  leave  them  alone  as  he  thinks  fit.  He  is  in  no 
danger  if  he  fairly  says  whether  he  admits  or  denies  these 
matters,  but  is  in  just  the  same  position  as  if  they  were 
given  in  evidence  without  being  stated  in  the  pleadings.  But 
Juiigment  there  is  one  difference  which  results  from  their  being  put  into 
cii*n^^o'^  the  pleadings,  and  that  difference,  as  it  seems  to  me,  does 
not  tell  against  the  defendant,  but  in  his  favour.  It  is  this : 
the  defendant  is  not  taken  by  surprise ;  he  knows  the  sort  of 
case  he  has  to  meet,  and  he  will  not  leave  the  case  undefended 
if  he  thinks  these  matters  are  material  as  affecting  the  damages 
the  jury  may  give  against  him.  If  what  is  alleged  here  really 
happened,  of  course  the  defendant  would  not  be  taken  by 
surprise.  If  it  did  riot,  nothing  could  take  him  more  by 
surprise  than  to  go  to  trial  and  have  to  meet  those  allegations, 
as  to  which  he  had  had  no  notice  that  they  were  to  be  part  of 
the  case  against  him.  Substantially  it  is  in  justice  to  the 
defendant  that  these  matters  appear  in  the  pleadings,  and 
that  consideration  tells  in  favour  of  keeping  them  there.  As 
to  the  latter  and  most  disagreeable  part  of  the  4th  paragraph 
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I  have  had  some  doubt  whether  there  is  not  a  diflfereuce  witli  What  facts 
regard  to  it,  but  I  think  substantially  it  stands  upon  the  same  Jf^jlJ**' 
footing  as  the  other  part/' 

Brett,  L.  J.,  said,  "  We  have  to  consider  first,  whether,  since 
the  Judicature  Acts,  these  facts  can  be  properly  pleaded.     It  is 
clear  that  they  could  not  before  the  Judicature  Acts.    They  are 
facts  which  went  to  increase  the  damages,  and  were  not  perti- 
nent to  the  cause  of  action,  which  could  lie  as  well  made  out 
whether  they  were  pleaded  or  not.    The  question  is  whether 
such  facts  under  Order  XIX.  r.  4,  may  be  properly  pleaded,  not 
being  material  to  the  cause  of  action  with  respect  to  the  defence' 
in  the  action,  but  being  material  to  the  question  of  damages. 
In  my  opinion  they  may  be  pleaded  now,  though  they  could  not 
before  the  Judicature  Acts.     Rule  4  says  that  the  statement  Judgment 
must  be  of  the  material  facts  on  which  the  party  relies,  not  ^  j*^**' 
&cts  on  which  the  party  relies  material  to  the  issue.    The 
plaintiff  here  relies  on  the  facts  alleged  in  paragraph  4  ;  there- 
fore they  are  properly  pleaded,  though  not  necessary  to  the 
liability  of  the  defendant.     It  is  said  that  the  defendant  is  put 
into  a  diflficulty  as  to  traversing  or  admitting  them.     But  he  is 
not  l)ound  to  traverse  them.     Thongli  they  are  properly  stated  Facts  may 
in  the  claim,  yet,  inasmuch  as  they  are  not  facts  material  to  the  thougirnot 
cause  of  action,  the  mere  fact  of  not  fcraversinff  them  would  not  necessary 
be  an  admission  of  them.    Therefore  he  is  not  called  upon  to  ,]ant\*^''" 
traverse  them,  though  I  do  not  see  how  he  would  be  injured  if  liability. 
he  were.    If  they  were  not  properly  pleaded  under  rule  4  of 
Order  XIX.  I  think  the  defendant  would  fail  in  showing  that 
the  Court  ought  to  strike  them  out  upon  any  of  the  grounds 
mentioned  in  rule  1,  Order  XXVII.    They  cannot  be  struck 
out  unless  brought  within  that  rule,  even  if  they  are  not  properly 
pleaded  under  rule  4  of  Order  XIX.     If  they  are  to  be  struck 
out  it  must  be  by  reason  of  their  being  scandalous,  or  tending  to 
jH^cjudice  or  emban-ass  the  fair  trial  of  the  action.     I  have 
already  stated  that  they  may  be  properly  given  in  evidence  at 
the  trial.    It  seems  to  me  that  the  mere  fact  of  stating  them  in 
the  pleadings  cannot  tend  to  embarrass  or  prejudice  the  fair 
trial  of  the  action ;   on  the  contrary,  they  are  necessary  for 
the  fair  trial  of  the  action.     I  am  clearly  of  opinion  that 
these  matters  could  be  properly   pleaded  within  rule  4  of 
Order  XIX.,  and  that  if  improperly  pleaded,  they  cannot  be 
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stnick  out  as  being  within  the  grounds  stated  in  rule  1  of 
Order  XXVII." 

It  seenis  clear  from  these  cases  that  a  plaintiff  must  state 
every  material  fact  which  it  is  essential  for  him  to  prove  in 
order  to  obtain  the  relief  he  seeks.  It  is  not  enough  for  him  to 
say  he  has  such  or  such  right,  or  that  the  defendant  is  under 
this  or  that  liability  to  him.  He  must  show  by  a  consecutive, 
though  brief  and  summary,  statement  of  the  facts  on  which  he 
relies  how  his  title  to  relief  arises,  and  how  the  defendant  comes 
under  any  liability  to  him.  And  where  he  is  claiming  special 
damage  as  the  result  of  the  defendant's  wrongful  act,  he  must 
go  on  as  a  fact  to  allege  that  he  has  suffered  the  particular  con- 
8e<]uence  of  the  defendant's  act  on  which  he  relies.  It  must  be 
bonie  in  mind  that  the  whole  object  of  pleading  is  to  enable 
each  side  to  come  to  trial  prepared  to  meet  the  case  of  the  other, 
and  the  plaintiff  in  his  statement  of  claim  is  bound  to  state  \m 
title  to  relief  with  such  particularity  as  will  inform  the 
defendant  of  the  character  of  the  facts  he  has  to  contend 
against.  The  remarks  of  several  judges  in  the  cases  quoted, 
that  everything  should  be  stated  which  would  properly  ap- 
pear in  a  special  case,  must  l)e  taken  as  subject  to  this,  that 
the  rules  contemplate  the  compression  of  the  facts  into  a 
more  summary  form  than  is  usual  in  the  statement  of  a  si)ecial 
case. 

But  while  a  plaintiff  is  thus  l)ound  to  set  out  all  the  material 
facts  which  are  essential  to  his  claim,  the  rules  provide  that 
he  shall  mily  set  out  these  facts  ;  and  even  in  setting  them 
out,  employ  the  fewest  words  and  the  most  summary 
method  consistent  with  intelligible  statement.  The  rules 
which  have  l)een  framed  with  this  object  must  next  be  con- 
sidered. 

I.  "Ever}-  pleading  shall  contain.  .  .  .  a  stiitement  .  .  .  . 
of  the  material  facts  ....  hut  not  the  nndence  hi/  which 
they  are  to  he  jtroved^  (Order  XIX.  r.  4.)  This  rule,  for- 
bidding the  pleading  of  evidence,  is  one  of  the  greatest 
importance.  There  was  an  exactly  similar  provision  in 
the  Rules  of  1875,  the  neglect  of  which,  however,  did  no 
little  to  bring  the  system  into  disrepute,  and  lead  to  ftirther 
changes. 

It  is  sometimes  a  matter  of  the  greatest  difficulty  to  say 
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-whether  or  no  a  particular  fact  is  a  material  fact,  and  therefore  Evidence 
pleadable,  or  merely  evidence  of  a  material  fact,  and  on  that  ^"pjeadld 
ground  inadmissible  ;  but  the  majority  of  cases  admit  of  no 
difficulty.  A  plaintiff  is  averring  that  he  was  injured  by  the 
negligence  of  another.  It  would  be  pleading  evidence  to  aver 
that  A.  6.  was  standing  by  and  saw  the  occurrence.  Again,  a 
plaintiff  is  alleging  that  he  gave  a  certain  notice  to  another. 
It  is  merely  evidence  to  state  that  he  sent  the  notice  in  a  letter 
which  he  gave  to  A.  B.  to  post,  and  which  A.  B.  did  post ;  and 
so  on  in  an  infinite  number  of  cases. 

In  Jones  v.  Turner  (W.  N.  1875,  289),  wHere  the  plaintiff  Instances 
in  an  action  for  commission  set  out  in  his  claim  admissions  of  of  pleading 

evidence. 

liability  which  the  defendant  had  made  to  him,  Quain,  J., 
at  Chambers,  struck  out  the  paragraphs  in  question,  on  the 
gronnd  that  they  contained  evidence  of  material  facts,  and  not 
fJMJts  themselves.  To  the  same  effect  is  Askew  v.  The  North 
Eastern  Raitway  Company  (W.  N.  1875,  238),  where  in  an 
action  for  interference  with  the  plaintiff's  right  to  carry  coals 
over  a  quay,  one  paragraph  of  the  statement  of  claim  was  as 
follows  :  "  The  defendants  do  not  dispute,  but  have  in  their 
correspondence  with  the  plaintiffs  solicitors  admitted,  that  the 
plaintiff  and  his  tenants  are  entitled  to  have  access  from  the 
Redheugh  estate  to  the  quay  for  the  carriage,  storage,  and 
shipment  of  manure,  dung,  and  goods  of  a  like  description, 
and  have  expressed  their  willingness  to  make  the  necessary 
arrangements,  and  to  give  all  facilities  for  that  purpose.'' 
Application  was  made  to  have  this  paragi*aph  struck  out  ;  and 
Quain,  J.,  in  giving  his  decision,  said  :  "  This  paragraph 
must  be  struck  out.  Can  you  point  out  even  in  the  forms 
any  precedent  for  such  a  paragraph  as  this  ?  Can  you  point 
out  any  section  in  the  Act  that  enables  you  to  plead'  admis- 
sions made  by  the  other  side  to  your  solicitors  ?  You  put  the 
defendants  in  the  difficulty  of  not  knowing  whether  to  traverse 
the  admission.  Conciseness  is  intended  by  these  rules  to  be 
the  very  soul  of  pleading."  (See  also  Davy  v.  Oarrett,  7  Ch.  D. 
478 ;  47  L.  J.  Ch.  218  ;  38  L.  T.  77  ;  26  W.  R.  225.)  So  where 
in  an  action  for  malicious  prosecution  the  plaintiff  set  out  the 
facts  in  detail,  with  the  view  of  stating  in  the  face  of  his 
claim  that  there  was  no  reasonable  or  probable  cause  for  the 
proeecation,  and  among  other  things  stated  that  he  denied 
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the  charge  of  theft  when  it  was  made  against  him,  Archibald, 
J.,  at  Chambers,  affirmed  the  order  of  the  Master  striking  out 
the  claim.    {Aderis  v.  ThrigUy,  W.  N.  1876,  56.) 

2.  Another  role,  having  for  its  object  brevity  and  concise- 
ness of  statement,  is  that  the  effect  only,  and  not  the  whole  of 
documents  should  be  set  out  in  a  pleading  unless  the  precise 
words  are  material.  *'  Wherever  the  contents  of  any  document 
are  material,  it  shall  be  sufficient  in  any  pleading  to  state  the 
effect  thereof  as  briefly  as  possible,  without  setting  out  the  whole 
or  any  part  thereof,  unless  the  precise  words  of  the  document  or 
any  part  thereof  are  material."  (Order  XIX.  r.  21.)  It  should 
be  noted  that  the  terms  of  this  rule  are  not  imperative.  It  is 
not  declared  that  documents  must  be  summarized,  but  that 
they  should  be  ;  and  the  effect  of  setting  them  out  at  improper 
length  is  that  the  pleading  may  be  objected  to  as  prolix,  and 
the  party  visited  with  costs.  A  reference  to  the  forms,  given 
in  the  Appendix,  shows  that  a  veiy  large  compliance  with  this 
rule  is  expected.  In  the  various  claims  upon  written  documents, 
like  charterparties,  policies  of  insurance,  bonds,  contracts  of 
sale,  leases,  &c.,  the  documents  in  question  are  invariably  sum- 
marized, and  their  effect  as  it  bears  upon  the  claim  alone  given; 
and  no  doubt  in  the  great  majority  of  cases  this  will  be  a 
sufficient  and  a  proper  statement.  To  set  out  a  long  document 
containing  clauses  irrelevant  to  the  matter  in  dispute  will 
unquestionably  be  a  grave  departure  from  the  spirit  and  inten- 
tion of  the  rules.  The  pleader  in  summarizing  a  document 
will,  however,  have  to  take  great  care  to  correctly  state  the 
effect  of  the  portion  of  it  upon  which  he  relies.  Clauses  which 
do  not  come  in  question  he  should  not  allude  to  ;  but  the  effect 
of  all  those  parts  of  a  contract  which  he  contends  the  defendant 
or  the  plaintiff,  as  the  case  may  be,  has  broken,  should  be  given. 
Where  a  written  document  is  so  concise  in  its  terms,  that  a 
statement  of  its  effects  would  occupy  about  as  much  space  as 
the  document  itself,  then  there  can  be  no  objection  to  setting 
the  latter  out  in  full.  And  it  will  be  observed  that  in  an 
action  upon  a  guarantee,  this  course  is  adopted  in  the  Appendix. 
There  is,  however,  one  very  important  limitation  to  the  rule 
that  the  effect  of  documents  should  only  be  given.  The  proviso 
of  Order  XIX.  r.  21,  is,  "  unless  the  precise  words  of  ihe  docu- 
ment  or  any  part  thereof  are  material "    Wherever  such  is  the 
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case,  then  the  precise  words  most  be  set  out  in  the  statement 
of  claim  or  defence,  as  the  case  may  be. 

An  action  for  libel  comes  under  this  proviso  to  the  rule.  In  actions 
The  point  arose  in  Harris  v.  Warrs  (4  C.  P.  D.  215  ;  48  L.  J.  ^^^^ 
C.  P.  310  ;  40  L.  T.  429  ;  27  W.  R.  461).     There  the  third  words  mnst 
paragraph  of  the  plaintiflTs  statement  of  ckim  was  as  follows  :  ^^  ***  '^"^ 
^  The  defendant  subsequently  ^vrote  and  sent  to  the  chief  con- 
stable of  the  county  of  Somerset  letters,  in  which  he  charged 
the  plaintiff  with  having  been  concerned  in  or  guilty  of  the 
murder  of  the  said  Frederick  Merry,  and  required  the  said 
chief  constable  to  cause  the  plaintiff  to  l)e  arrested  on  such 
charge."    The  fourth  paragraph  was,  "  the  defendant  also  sent 
to  Mr.  Goldsmith,  the  superintendent  of  police  for  the  district 
wherein  the  plaintiff  resides,  and  charged  the  plaintiff  with 
having  been  guilty  of  the  said  mnrder,  and  required  the  said 
miperintendent  to  arrest  the  plaintiff  upon  the  said  charge." 
There  was  a  demurrer  to  this  part  of  the  claim,  on  the  ground 
that  if  the  plaintiff  meant  to  complain  of  a  libel  or  slander,  the 
words  ought  to  have  been  set  out. 

In  giving  judgment  in  favour  of  the  demurrer,  Lord  Cole-  HarrU  t. 
ridge,  L.  C.  J.,  said  :  "  I  am  of  opinion  that  this  demurrer  must  ^*^"'''^- 
be  allowed.  For  the  purpose  of  our  decision,  we  will  assume 
that  something  improper  has  been  done  on  the  part  of  the 
defendant.  The  plaintiff's  statement  of  claim  puts  his  case 
apparently  on  two  grounds,  namely,  malicious  prosecution  and 
libeL  As  to  the  first,  Mr.  Petheram  has  admitted  that  the 
facts  do  not  disclose  a  malicious  prosecution.  No  prosecution 
was  ever  instituted,  and  none  was  determined  in  favour  of  the 
plaintiff,  who  is  therefore  out  of  Court  on  this  ground.  With 
regard  to  the  second  point,  the  libel  is  stated  in  most  general 
terms.  It  is  also  admitted  that  such  a  fonn  of  pleading  is 
new,  and  that  according  to  the  old  practice  it  w^as  necessary 
to  set  ont  the  actual  words  complained  of.  The  reasons  for 
this  necessity  have  often  been  stated  by  judges  of  high  authority, 
and  are  by  no  means  technical.  If  it  were  otherwise,  how 
could  the  defendant  shape  his  defence  ?  Everything  may  turn, 
and  sometimes  does  turn,  upon  the  peculiar  form  of  the  words. 
In  dd  days  a  smaU,  but^important  variation,  proved  fatal,  if  the 
difference  in  form  amounted  to  a  difference  in  substance.  In 
of  libel  and  slander,  the  very  words  are  the  facts  ;  and  it 
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J^][][^  ^  *  ^Tuendir,  whkh  f-rm  ihe  zr^-cai  <jf  »!tit>ii-  Tbe  prineipk 
fce  wr,  ynz,  w»  scrrjo^j  rfr-ftflPTTjeiJ  in  a  re«?«ic  rase  b.  rfie  Cjon  of  Appeal 
I  TV  ^^71  V.  Brad^ah.n, :;  Q.  B.  D.  ►>• :  i^  L.  J.  3L  C.  .j) ; 
and  the  pracrice  in  pttadin^.  dbrrt5:»rc.  was  perf^ectlr  clear 
l>effjf»i:  the  Jcdkacsre-  A':t:i  B-s  Mr.  P«*cbtnm  c«?acends  that 
Onjfer  XIX  r.  4,  enabies  Lira  :o  d>  wLac  he  has  d>iie  here. 
The  acsorer  is,  thac  in  ubel  rbr  v«:>ris  ar<^  *  che  materiai  ^Ktd ' 
mendoQ€:d  in  chac  mle.  Ic  is  evT*ieiii.  alsx  chsiS  ]»  alteration 
in  the  practice  was  intended  £•:•  be  made  :  f^^r  there  is  no  fonn 
of  a  stateiiMrnt  of  claim  for  hr«rl  in  the  f*.*rnj:»  appended  to 
the  Roles  of  Court-  Tee  old  practice,  therefore,  most  be 
retained-'* 

I>enman,  J.  :  -  I  am  of  th^  same  opini«  ^n.  The  only  thing: 
I  wi«h  to  add  is  thac  <>rder  XIX.  dies  coc  really  aid  the  plain- 
tiff'a  ontention.  By  rule  ti  of  that  Carder,  the  precise  words 
of  a  docmnent  need  not  be  sec  out  "  unltr:s  the  precise  words 
thereof  are  materiaL'  In  libeL  acc*jrding  to  all  the  decisioDS, 
the  precise  words  are  m«j<5t  material.^ 

^  where  the  claim  is  for  misrepresentatii^n.  and  the  mis- 
representation complained  of  was  contained  in  a  written  doca- 
ment,  it  would  seem  that  those  part^  of  the  dtx-oment  which 
are  said  to  be  false  shoald  be  set  oat  lyrbafim,  rather  than  any 
attempt  l>e  made  to  eive  their  effect. 
MMiitjt.ke.,       3-  "^^lierever  it  is  material  to  allege  malice,  frandnlent 
*•  be  il-       intention,  knowled^,  or  ot/itr  rondition  of  ihf  mind  of  anv  per- 
^^  son,  it  shall  be  sufficient  to  allege  the  same  as  a  fact  without 

setting  out  the  circumstances  from  which  the  same  is  to  be 
inferred."  (Order  XIX.  r.  22.)  To  set  out  the  circumstances 
from  which  the  inference  of  malice,  knowledge,  Ac,  is  to  be 
dranTi,  would  infringe  rule  22,  and  would  be  a  statement  of 
evidence. 

But  where  "the  party  pleading  relies  on  any  misrepresenta- 
tion, fraud,  breach  of  trust,  wilful  default,  or  undue  influence 
....  particulars  (with  dates  and  items,  if  necessary)  shall  be 
stated  in  the  pleading."  (Order  XIX.  r.  6.)  The  distinction 
l>etween  mle  fi  and  rule  22  is  obvious.  Where  the  foundation 
of  the  action  is  misrepresentation,  fr^ud,  breach  of  trust,  wilful 
default,  or  undue  influence,  then  particulars  of  the  alleged  mis- 
representation, &c.,  must  be  given  ;  but  where  malice,  fi*andn- 
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lent  intention,  &c.,  are  only  an  element  in  a  cause  of  action,  in  Rules  to 
such  a  case  the  pleader  must  state  as  a  fact  that  malice  or  a  ^^^^ 

^  brevity. 

fraudulent  mind  existed,  without  goin^  into  the  circumstances 
which  prove  it.  For  instance,  in  an  action  for  fraudulent  mis- 
representation, the  pleader  must  set  out  the  particulars  of  the 
misrepresentation,  but,  with  regard  to  the  fraudulent  mind  of 
the  defendant,  it  is  proper  merely  to  allege  that  he  knew  the 
representations  he  made  werc  false. 

4.  "  Where  it  is  material  to  allege  notice  to  any  person  of 
any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such 
notice  as  a  fact,  unless  the  fonn,  or  the  precise  terms  of  such 
notice,  or  the  circumstances  from  which  such  notice  is  to  be 
inferred,  be  material."    (Order  XIX.  r.  23.) 

5.  "Wherever  any  contract  or  any  relation  between  any  contracts 
persons  is  to  be  implied  from  a  series  of  letters  or  conversations,  ^}^  »^- 
or  otherwise  from  a  number  of  circumstances,  it  shall  be  suffi-  a  series  of 
cient  to  allege  such  contract  or  relation  as  a  fact,  and  to  refer  letters  to 
generally  to  such  letters,  conversations,  or  circumstances,  with-  ^s  a  fact. 
out  setting  them  out  in  detail.    And  if  in  such  case  the  person 

so  pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circum- 
stances, he  may  state  the  same  in  the  alternative."  (Order 
XIX.  r.  24.)  The  first  part  of  this  rule — viz.  the  part  con- 
tained within  the  first  sentence — speaks  for  itself;  and  it  is 
manifest  that  where  it  is  intelligently  applied,  a  pleading  which 
would  othemise  be  verbose  and  prolix  will  be  cut  down  to  con- 
venient hmits.  It  would  seem  that  in  cases  within  the  second 
part  of  this  rule,  where  the  party  wishes  to  rely  in  the  alterna- 
tive upon  more  contracts  or  relations  than  one  as  to  be  uuphed 
from  the  circumstances  of  the  case,  the  facts  and  circmnstances 
must  usually  be  set  out  in  a  little  more  detail.  It  would  scarcely 
be  artistic  to  allege  as  a  fact  one  contract  and  then  immediately 
afterwards  a  totally  inconsistent  contract  as  having  been  made 
at  the  same  time.  The  better  course  would  be  to  state  the 
essential  facts,  and  then  say  that  the  plaintiff  or  defendant,  as 
the  case  may  be,  contends  that  so-and-so  was  the  contract 
which  resulted  from  them,  or  in  the  alternative  that — state  the 
other  possible  contract — was  the  contract  produced. 

6.  "  Neither  party  need  in  any  pleading  allege  any  matter  of 
fact  which  the  law  presumes  in  his  favour,  or  as  to  which  the 
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burden  of  proof  lies  upon  the  other  side,  unless  the  same  has 
first  been  specifically  denied."  (Order  XIX.  r.  25.)  And  then 
the  rule  goes  on  to  give  as  an  example  of  its  application, 
the  case  of  consideration  for  a  bill  of  exchange,  where  the 
plaintiff  sues  only  on  the  bill  and  not  on  the  consideration  as  a 
substantive  ground  of  action. 

7.  "  Any  condition  precedent  the  perfonnance  or  occur- 
rence of  which  is  intended  to  be  contested,  shall  be  distinctly 
specified  in  his  pleading  by  the  plaintiff  or  defendant  (as  the 
case  may  be)  ;  and,  subject  thereto,  an  avennent  of  the  per- 
formance or  occurrence  of  all  conditions  precedent  necessary 
for  the  case  of  the  plaintiff  or  defendant,  shall  be  implied  in 
his  pleading."  (Order  XIX.  r.  14.)  The  part  of  this  rule 
which  is  material  in  connection  with  the  preparation  of  a  state- 
ment of  claim,  is  the  latter  portion  :  "  An  averment  of  the 
performance  or  occiurence  of  all  conditions  precedent  necessary 
for  the  case  of  the  plaintiff  or  defendant,  shall  be  implied  in  his 
pleading."  The  old  formula  was  to  allege  in  the  claim  "  that 
all  times  liad  elapsed,  things  happened,  and  conditions  been 
performed  necessary  to  entitle  the  plaintiff  to  sue."  And 
indeed,  until  the  new  rules  under  consideration,  some  such 
averment  was  generally  necessary  in  a  claim.  Xow  it  is  taken 
as  implied  in  every  pleading,  and  it  will  be  improper  to  burden 
it  by  its  insertion. 

8.  "  In  every  case  in  which  the  cause  of  action  is  a  stated  or 
settled  account,  the  same  shall  l)e  alleged  with  particulars,  but 
in  every  case  in  which  a  statement  of  account  is  relied  on  by 
way  of  evidence  or  admission  of  any  other  cause  of  action  which 
is  pleaded,  the  same  shall  not  be  alleged  in  the  pleadings" 
(Order  XX.  r.  8).  The  effect  of  this  rule  is  clear.  In  the 
second  case  put  the  stated  account  is  only  evidence,  and  being 

.evidence,  it  ought  not  to  be  pleaded ;  but  in  the  first  case  it  is 
the  cause  of  action,  and  therefore  should  be  set  out  with  neces- 
sary particularity. 

0.  "In  every  pleading  *  dates,  siuns,  and  numbers,  sliall  be 
cx})ressed  in  figures  and  not  in  words '  "  (Order  XIX.  r.  4). 

10.  Where  particulars  of  any  debt,  expenses,  or  damages^ 
ought  properly  to  be  given,  and  they  exceed  three  folios  m 
length,  it  is  sufficient  to  state  in  the  claim  or  counter-claim 
that  such  particulars  do  exceed  three  folios  in  length,  and  that 
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either  full  particulars  have  already  been  delivered  to  the  defen- 
dant or  that  thej  accompany  the  statement  of  claim  according 
to  the  fact  (Order  XIX.  r.  6). 

The  first  leading  rule  to  secure  conciseness  of  pleadings  is  Pieadings^ 
that  pleadings  shall  not  contain  evidence.  The  second  is  that  "^^in^^ 
they  shall  not  contain  inferences  and  conclttsions  of  law.  This  inferences- 
rule  follows  from  Order  XIX.  r.  4,  which  provides  that  a  ^^**^ 
pleading  shall  contain  only  the  material  facts ;  and  the  impro- 
priety of  setting  out  inferences  of  law  has  been  pointed  out 
in  more  than  one  case.  In  Watson  v.  Rodwell  (8  Ch.  D.  380 ; 
45  L.  J.  Ch.  745 ;  35  L.  T.  86 ;  24  W.  E.  1000),  the  Lord 
Justice  Mellish  said  he  did  not  agree  with  what  the  Vicc- 
Chancellor  was  reported  to  have  said,  that  what  would  ha\'e 
been  properly  admitted  in  the  old  bill  was  still  admissible 
in  the  new  pleadings.  He  thought  that  what  were  called  "  the 
charging  parts,"  which  were  merely  the  pleader's  ^'iew  of  the 
equity,  should  be  omitted.  And  so  in  the  case  of  Hanmer  v. 
Flight  (35  L.  T.  N.  S.  127 ;  24  W.  R.  346)  Brett,  J.,  in 
giving  judgment,  said :  "  This  case  is  one  which  sliows  clearly 
some  of  the  advantages  which  have  been  obtained  by  the 
passing  of  the  Judicature  Acts.  Pleadings  now  are  no  longer 
technical,  in  the  sense  that  they  must  show  the  precise  legal 
form  which  the  plaintiff's  demand  must  take ;  they  now  show 
the  facts,  and  then  it  is  for  the  Court,  from  the  facts,  to  decide 
upon  the  legal  result  of  these  facts.  In  this  case  it  is  clear 
that  something  is  due  from  the  defendant  to  the  plaintiff, 
though  it  may  not  be  so  clear  what  is  the  legal  relation  between 
the  parties,  or  what  would  have  been  the  exact  form  of  pleading 
under  which  the  amount  due  would  under  the  former  system  of 
pleading  have  been  recovered." 

A  plaintiff,  in  his  statement  of  claim,  need  not  now  state  under  Plaintiff 
what  particular  form  of  action  he  is  proceeding,  nor  in  what  "^^  under 
particular  legal  relation  he  claims  to  stand  to  the  defendant,  what  form 
This  rule  was  very  clearly  stated  in  the  case  of  The  Metropolitan  ^1  u*pro- 
Railicatj  Comimny  v.  Defries  (2  Q.  B.  D.  189 ;  36  L.  T.  N.  S.  cceding. 
150 ;  25  W.  R.  271),  which  was  in  effect  an  action  for  use  and 
occupation.  The  defendants  demurred  to  the  statement  of  claim, 
and  the  case  came  before  Mellor  and  Field,  JJ.,  in  the  Queen*s 
Bench  Division.    Both  learned  judges  concurred  in  disallowing 
the  demurrer,  and  in  giving  judgment  Field,  J.,  said :  "  The  de- 
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The  form  fendants  do  not  deny  their  occupation,  nor  the  fairness  of  the 
immaterial  ®^°^  claimed,  nor  the  payment  to  them  of  the  interest  agreed ; 
they  only  say  this  particular  form  of  action  cannot  he  adopted 
under  the  circumstances  stated  in  the  claim.  It  is  a  mistake  to 
suppose  that  every  element  in  the  action  for  use  and  occupation 
must  now  be  contained  in  a  statement  of  claim  in  order  to  enable 
a  plaintiff  to  recover.  We  are  here  to  see  if  the  plaintiff  shows 
any  cause  of  action,  either  in  law  or  equity.  The  contract 
stated,  coupled  with  the  fact,  also  stated,  that  the  defendants 
have  been  in  occupation,  is  sufficient  to  raise  the  inference  of 
such  use  of  the  premises  as  that  contemplated  in  the  agree- 
ment for  which  the  defendants  were  to  be  subject  to  rent.  It 
seems  to  me  that  our  judgment  should  be  for  the  plaintiff  for 
the  amount  claimed."  The  decision  of  the  Queen's  Bench  was 
upheld  by  the  Court  of  Appeal  (2  Q.  B.  D.  387 ;  36  L.  T.  494). 
The  claim  The  plaintiff  in  his  statement  of  claim  need  not  and  should 
anticipflOe*  ^^^  plead  any  facts  in  anticipation  of  or  to  meet  the  de- 
thede-  fence.  This  was  a  rule  of  pleading  prior  to  the  Judicature 
Acts  (Stephen's  Principles  of  Pleading,  7th  ed.,  290),  and 
after  some  discussion  it  has  been  finally  settled  to  be  the  rule 
under  the  new  system.  This  was  decided  in  the  case 
of  Hall  V.  Eve  (4  Ch.  Div.  341 ;  46  L.  J.  Ch.  145 :  35  L.  T. 
92C;  25  W.  R.  177).  The  plaintiff  in  this  case  claimed 
specific  performance  of  an  agreement  made  between  the  defen- 
dants Eve  and  Whiffen  of  the  one  part,  and  the  defendant  Lane 
of  the  other  part,  whereby  Eve  and  Whiffen  agreed  to  grant  a 
lease  of  certain  building  land  to  Lane  for  ninety  years,  with  an 
option  to  Lane  of  purchasing  the  freehold.  The  plaintiff  in  his 
statement  of  claim  alleged  that  Lane  had  transferred  his 
interest  to  the  plaintiff,  who  gave  notice  of  his  intention  to 
pm-chasc,  but  that  Eve  and  Whiffen  refused  to  execute  a  con- 
veyance to  him.  The  defendants  Eve  and  Whiffen,  by  their 
statement  of  defence,  alleged  that  before  the  transfer  of  the 
agreement  to  the  plaintiff  the  defendant  Lane  had  committed 
certain  breaches  of  his  contract  which  gave  the  defendants  Eve 
and  W^hiffen  a  right  to  put  an  end  to  the  agreement,  which  they 
had  accordingly  done.  The  plaintiff  then,  by  his  reply,  pleaded 
that  if  (which  he  did  not  admit)  there  had  been  any  default  or 
breach  of  the  agreement  by  Lane,  the  defendants  Eve  and 
Whiffen  had  waived  it;  and  as  to  the  provision  which  was 
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allied  to  have  been  broken,  he  pleaded  that  if  it  had  been  The  claim 
broken  by  Lane,  the  defendants  were  not  entitled  by  reason  of  ^nticf  a*«^ 
cnch  breach  to  determine  the  agreement,  for  reasons  which  he  the  ae- 
stated.    He  also  alleged  concealment  and  false  representation  ^®°*^^' 
:and  want  of  equity ;  and  lastly  he  joined  issue  with  the  defen- 
•dants  upon  their  statement  of  defence.     The  defendant  moved 
Chat  the  reply  might  be  set  aside  as  erroneous  in  form ;  and 
Bacon,  V.-C,  acceded  to  the  application  on  the  ground  that  all 
the  facts  stated  in  the  reply  should  have  appeared  in  the  state- 
ment of    claim  either  originally  or    by  amendment.      The 
plaintiff   appealed,  and  the  Court  of  Appeal  reversed  this 
decision. 

James,  L.  J.,  said :  "  The  question  is  this.    The  plaintiff  in 
his  statement  of  claim  says  :  *  I  have  an  agreement  of  which  I  am 
entitled  to  specific  performance.'     The  defendant  by  his  state- 
ment of  defence  says  :  '  You  are  not  entitled  to  specific  perform- 
ance, because  you  have  committed  breaches  of  the  agreement  -^"^^v.Atc 
and  done  certain  things  which  entitled  me  to  put  an  end  to  the 
agreement,  and  I  have  put  an  end  to  it.'    The  plaintiff  in  his 
reply  says  :  *  The  facts  you  allege  as  your  defence  are  not  true, 
and  if  they  were,  they  are  things  which  you  yourself  induced  me 
to  do.    It  is  therefore  against  equity  that  you  should  set  them 
up  against  me.'    It  is  not  questioned  that  a  plaintiff  ought  to  Judgment 
be  at  liberty  to  say  this,  if  it  is  true ;  the  only  question  J^  Ja>"e«. 
ia  whether  he  is  wrong  in  alleging  it  by  a  special  reply.    Now 
the  Order  XIX.  r.  2  says  that  after  the  plaintiff  has  delivered  a 
fitatement  of  claim,  and  the  defendant  a  statement  of  defence, 
fiet-off,  or  counter-claim,   Hhe  plaintiff  shall  in  like  manner 
deliver  a  statement  of  reply  (if  any)  to  such  defence,  set-off,  or 
counter-claim.'    There  is  no  limit  that  I  can  see  as  to  what  can 
be  said  in  reply  except  that  it  must  not  be  scandalous  or  irrele- 
vant.   The  plaintiff  is  left  as  much  at  liberty  in  his  reply  as  in 
his  statement  of  claim.     In  the  present  case  the  plaintiff  says 
-*  the  defendant  has  waived  his  rights.'    The  defendant  says  he 
ought  to  allege  this  by  amending  his  statement  of  claim,  not  in 
his  reply.    Of  course  if  the  rules  had  so  provided  expressly,  the 
Ooort  would  be  bound  by  them  ;  but  as  the  rules  have  not  so 
provided,  it  seems  to  me  most  illogical  that  the  plaintiff  should 
have  to  do  this.    The  rule  says  that  the  plaintiff  must  make  a 
statement  of  complaint,  and  of  the  relief  or  remedy  to  which  he 
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The  claim  claims  to  be  entitled.  His  no  part  of  the  statement  of  claim  to 
anticipate  «w^'^}^/«  '^'^  defence^  and  to  state  what  the  2}laintiff  would 
tiie  fie-  have  to  sa^f  in  answer  to  it.  That  wonld  be  a  return  to  the  old 
inconvenient  system  of  pleading  in  Chancery,  which  ought 
certainly  not  to  be  encouraged,  when  the  plaintitf  used  to  allege 
in  his  bill  imaginaiy  defences  of  the  defendant  and  make  charges 
in  reply  to  them.  I  am  of  opinion  that,  independently  of  the 
forms  given  in  the  schedule  to  the  orders,  in  the  plain  meaning 
of  the  rule,  the  reply  is  the  proper  place  for  meeting  the  defence 
by  confession  and  avoidance,  and  that  this  reply  does  no  more 
than  this." 

Bramwell,  L.  J.,  said :  "  I  am  inclined  to  think  that  those 
who  framed  these  orders  intended  that  the  parties  should  as 
a  general  rule  go  no  further  than  the  reply  ;  but  as  a  matter  of 
right  that  the  parties  might  go  as  &r  as  that,  and  that  the 
plaintiff  might  reply  specially,  and  might  also  at  the  same 
time  deny  such  allegations  in  the  plea  as  he  might  think  fit. 
Ball  J.  Ere,  jt  would  sometimes  be  unjust  if  he  were  not  at  liberty  to  do 
so.    Suppose  a  defendant  pleaded  a  release,  the  plaintiff  ought 
to  be  allowed  to  plead  that  he  did  not  execute  the  release,  and 
that  if  he  did  execute  it,  that  he  was  induced  to  do  so  by 
fraud.     It  was  manifestly  the  intention  of   the  framers  of 
the  orders  that  the  pleading  was  to  go  as  far  as  the  reply. 
Juiifrmcnt     Under  the  old  practice,  if  the  plaintiff  desired  to  allege  any- 
weiiri"*  J.    thing  by  way  of  confession  and  avoidance  in  answer  to  the 
plaintiff's  reply,  of  which  he  desired  to  give  evidence,  he  was 
obliged  to  allege  it  specially  in  his  rejoinder ;  whether  that  is 
necessary  now  I  do  not  say.    If  it  is,  leave  to  do  so  must 
be  obtained.    But  with  the  reply  it  is  different ;  in  it  the 
plaintiff  can  and  must  allege  such  new  matter  if  he  relies  on  it. 
In  the  Appendix  several  instances  of  confession  and  avoidance 
in  special  replies  are  given  ;  and  I  think,  therefore,  the  plaintiff 
may  traverse  the  allegation  made  in  the  defence,  or  confess  and 
avoid  them,  or  both.    The  2nd  rule  of  Order  XXIV.  appears 
decisive.    It  implies  that  the  reply  may  be  something  besides  a 
simple  joinder  of  issue,  and  it  may  be  said  even  without  leave 
of  the  Court.    It  amounts  almost  to  a  demonstration  that  the 
plaintiff  may  both  traverse  and  confess  and  avoid  in  his  reply. 
But  it  was  argued  that  this  is  a  matter  for  the  discretion  of  the 
Judge.     I  am  not  of  that  opinion.    The  2nd  rule  of  Order 
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XIX.  says  that  the  plaintiff  shall   deliver  to  the  defendant 
a  statement  of  his  complaint  and  of  the  relief  to  which  he 
claims  to  be  entitled.    In  the  present  case  the  fact  that  the 
defendant  had  waived  the  alleged  forfeiture  was  no  part  of  the 
plaintifiTs  complaint  or  of  the  relief  which  he  claimed.    His 
complaint  is  that  the  defendant  had  broken  the  agreement,  and 
the  relief  he  prays  is  specific  performance  ;  and  it  seems  to  me 
that  it  would  be  out  of  place  and  illogical  if  this  new  matter  of 
the  reply  were  put  into  the  statement  of  claim,  and  certainly  the 
2nd  rule  does  not  require  that  it  should  be.    /  cannot  help  Claim 
thinking  that  it  would  he  a  mischievom  thing  to  anticipate  a  ^'J^j^J^ 
dffence  tJiat  may  never  be  made.    If  the  plaintiff  were  to  do  the  de- 
this,  he  might  also  anticipate  every  form  of  defence,  and  that  ^®°^' 
would  lead  to  great  length  of  pleading.    It  appears  to  me  that 
an  allegation  that  the  defendants  had  waived  their  right  is 
more  cheaply,  conveniently,  and  compendiously  made  in  the 
reply  than  by  amendment  in  the  statement  of  claim." 

These  judgments  may  be  taken  as  settling  the  law  that  a 
plaintiff  in  his  statement  of  claim  should  not  set  out  facts  in 
anticipation  of  the  possible  defences  of  the  defendant.  It  is 
sufficient  that  the  pleading  should  in  itself  contain  a  goodpiind 
faeie  case  without  reference  to  possible  objections  not  yet  urged. 

On  the  other  hand,  a  plaintiff  may  not  in  his  reply,  under  But  reply 
colour  of  all^dng  new  facts  in  answer  to  the  defence,  make  an  ™?**  "°* 

o     o  »  raise  a 

entirely  new  case.  Thus,  where  in  his  claim  the  plaintiff  charges  new  caae. 
a  simple  trespass  and  conversion  of  goods  against  the  defen- 
dant, a  sheriff,  and  the  latter  by  his  defence  justified  under  the 
execotion  of  a  writ  of  fi.  fa,,  the  plaintiff  may  not  by  his  reply 
set  up  that  the  defendant  remained  in  the  house  an  unreason- 
able time,  and  made  a  greater  noise  and  disturbance  than  were 
necessary.  These  allegations  may  or  may  not  constitute  an 
independent  ground  of  action.  If  they  do  they  ought  to  have 
been  stated  in  the  claim,  and  are  not  properly  introduced  into 
the  reply.     {Byi-ne  v.  Buckett,  10  L.  K.  Ir.  24.) 

In  settling  a  pleading  no  allegation  which  is  scandalous  must  Scandalous 
be  inti^uoed.    Order  XIX.  r.  27,  provides  that  the  Cottrt  or  a  a"««a*ion8. 
jadge  may  at  any  stage  of  the  proceedings  order  to  be  struck 
oat  or  amended  any  matter  in  any  indorsement  or  pleading 
which  is  unnecessary  or  scandalous,  or  which  may  tend  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action.    But 
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an  averment  is  not  scandalous  within  the  meaning  of  this  rule, 
merely  because  it  makes  a  serious,  and  in  one  sense  scandalous, 
imputation  upon  another.  An  imputation  of  the  kind  is  only 
scandalous  when,  in  addition,  it  is  irrelevant  to  the  subject- 
matter  of  the  action.  "  Nothing  can  be  better  settled,"  said 
the  Lord  Chancellor  in  MilUngion  v.  Loiiivj  (G  Q.  B.  D.  190 ; 
43  L.  T.  657  ;  50  L.  J.  Ch.  21 7) ;  "  than  that  if  relevant  allega- 
tions  cannot  be  struck  out  as  scandalous."  The  rule,  therefore, 
against  pleading  scandalous  matter  amounts  to  little,  if  any- 
thing, more  than  the  rule  against  unnecessary  and  irrelevant 
allegations. 

The  plaintiff  may,  in  the  body  of  his  statement  of  claim, 
set  out  inconsistent  facts  in  support  of  inconsistent  claims 
for  relief.  The  rale  is  a  necessaiy  corollary  to  the  large 
powers  of  joining  i^arties  given  by  Order  XVI.,  and  by  Order 
XX.,  r.  (5,  "  Every  statement  of  claim  shall  state  specifically  the 
relief  which  the  plaintiff  claims,  either  simply  or  in  the  alterna- 
tive." Order  XIX.,  r.  24,  also  contemplates  the  pleading  of 
inconsistent  allegations.  As  already  stated  it  provides  that, 
whenever  any  contract  or  relation  l)etween  ixjrsons  is  to  be 
implied  from  a  series  of  letters  or  conversations  or  otherwise 
from  a  number  of  circumstances,  it  shall  be  sufficient  to  allege 
such  contract  or  relation  as  a  fact ;  "  and  if,  in  such  a  case, 
the  person  so  pleading  desires  to  rely,  in  the  alternative,  upon 
more  contracts  or  relations  than  aiv  to  be  implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative." 

In  Honduras  Inter-Oceanic  Railway  Company  v.  Lefevre  and 
Tucker  (L.  R.  2  Ex.  D.  301 ;  4(;  L.  J.  Ex.  391 ;  3C  L.  T.  4(5 ; 
25  W.R.  310),  the  plaintiff  pleaded  that  the  defendant  Tucker, 
as  Lefe\Te's  agent,  made  a  certain  contract  with  him,  and  in 
the  alternative  he  alleged  that  Tucker  did  not  bive  any 
authority  from  Lefe\Te,  but  represented  to  the  plaintiff  that 
he  had;  and  the  claim  then  wound  up  with  a  prayer  for 
specific  performance,  and  damages  against  Lefevre  or  for 
specific  performance  and  damages  against  Tucker.  It  was 
held  by  the  Court  of  Appeal  that  this  mode  of  pleading  was 
correct. 

To  the  same  effect  is  the  case  of  CJiild  v.  Stennifig  and 
another  (L.  R.  7  Ch.  D.  413;  47  L.  T.  Ch.  371;  88  L.  T. 
282 ;  26  W.  R.  265).    There  the  plaintiff,  who  was  lessee  of 
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certain  lands,  alleged  that  the  defendant  Stenning  had  entered 
upon  them  without  any  title  and  trespassed,  and  in  the  alterna- 
tive he  pleaded  that  the  other  defendant,  Wagner,  who  was 
his  lessor  had,  in  breach  of  a  covenant  for  quiet  enjoyment, 
authorised  Stenning  to  enter  on  the  lands.  He  claimed  Inconsia- 
damages  against  the  defendants  in  the  alternative.  Fry,  J.,  ^*  ^^ 
held  that  the  plaintiff  was  entitled  to  plead  in  this  way.  pleaded. 

In  Bagot  V.  Easfm  (7  Ch.  D.  1 ;  47  L.  J.  Ch.  225  ;  37  L.  T. 

SCO ;  26  W.  R.  66),  the  plaintiff  alleged  that  the  defendant 

and  he  had  entered  into  an  agreement  by  which  the  plaintiff 

^as  to  put  a  sum  of  £2,400  into  a  concern  and  go  out  to 

South  America  and  work  certain  estates  for  the  joint  benefit 

of  hioiself,  the    defendant,   and  a  third    person;    that  the 

agreement  of  partnership  was  only  to  be  for  three  years  in 

the  first  instance,  but  the  plaintiff  was  to  have  the  right  of 

continuing  it  for  a  term  of  twenty-one  years  if  he  chose.    The  Bagot  y. 

claim  then  alleged  that  the  plaintiff  went  to  South  America,  ^^'°^*^"' 

and  greatly  improved  the  estates  in  question,  but  that  the 

defendant  refused  to  continue  the  enterprise  any  longer,  had 

sent  a  person  out  to  South  America  to  stop  the  working  of 

the  estates,  and  refused  to  honour  drafts  drawn  by  the  plaintiff 

for  the  ordinary  purposes  of  the  enterprise,  and  according  to 

the  agreement.    The  daim  also  averred  that  the  plaintiff  was 

induced  to  enter  into  the  agreement  by  the  representations 

of  the  defendant  that  the  enterprise  would  be  very  beneficial 

for  the  plaintiff,  and  that  he  and  his  cousin  were  to  be  partners 

in  the  adventure  not  only  for  three  years,  but  for  the  further 

term  of  twenty-one  years,  and  that  he  executed  the  agreement 

with  the  intention  and  in  the  belief  that  the  rights  of  partners 

would  be  thereby  secured  to  his  cousin  and  himself.    The 

plaintiff  claimed  a  declaration  that  he  was  induced  to  execute 

the  agreement  and  to  give  a  security  by  which  the  defendant 

was  enabled  to  obtain  payment  of  the  £2,400  by  the  mis- 

lepresentation  of  the  defendant  and  in  ignorance  of  the  true 

effect  of  such  agreement,  a  recission  of  the  agreement  and 

repayment  of  the  £2,400,  and  a  declaration  that  the  plaintiff 

was  entitled  to  a  lien  on  all  the  assets  of  the  adventure  for 

the  £2,400,  or  in  the  alternative  a  dissolution  of  the  partnership 

between  the  plaintiff  and  the  defendant,  and  to  have  the 

partnership  accounts  taken  and  assets  realised  and  distributed. 
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.Vrco-'aiio-z  ^a*  niiult^  t.«  Baoi-ii,  V.-t*.,  f..r  an  onler  coufininsr 
:!*.•:  riaiaiiJTs  cLiim  tu  •■iir  t-r  ♦■ch«rr  '"•t'  cIk-  oauso:?  of  at^tiou  in 
rjsrei'C  of  whi«;h  he  i»v  hfs  i-laini  a4-.iighc  relit-f,  and  that  tlie 

scACcTJtn:   ff  claim   shouM   i*-   ameridtMl   aa-onlingly.      The 

■spBf  ;»■*  Vaimcd  jadi:*^  U?inir  Mf  oj-iiu.-M  chat  the  statement  of  claim 
"*  iis.^^ei.l  two  t«itally  inc- insistent  statt-s  ••f  facts,  and  two 
-.callv  diffePL-nt  f.»nii5  •  -f  relief  ui-  -n  D.»tallv  inconsistent  ^rrounds, 
uiade  the  order  s^'Qirhc.  Tliv  |.Iairititf  apj>ealed,  and  the  Conrt 
of  Appeal  overruleil  this  d«^;ision.  The  LopI  Chancellor,  in 
srinnij  judgment,  Si\id  that  Ik-  th'-uirht,  indt-f^ndently  of  the 
Judicature  Acts,  the  akt-niativv  rtlief  claimed  could  have  been 
sjiven:  hut  that  in  any  caik^  th«^so  Acts  had  enlarged  the 
lilxTty  of  the  j»laintitf  in  rlaimiuir  rtlit-f,  and  that  in  view  of 
them,  the  matter  was  iH;rf».*ctly  clear.  It  mnst  l>e  rememlK*red 
that  his  lordship,  in  sugirt-stini:  that  relief  might  have  been 
«:iven  in  a  similar  case  iK-furi.'  the  Judicature  Acts,  was  referring, 
not  to  cc»mmon  law  pleadings,  where  it  is  iKryond  question  an 
alteniative  cast-  uf  the  kind  onild  not  have  \yeen  set  up,  but 
to  pleadings  by  hill  in  Chancery. 
f^e^nt^l  Facts  stated  in  a  pleading  need  not  be  Jis§igned  to  any 
»*.**  particular  i>rayer,  for  so  long  as  they  tend  to  show  that  the 
!^oaiar  jxarty  relyinir  on  them  is  entitleil  u*  any  part  of  the  relief 
T«j^'  '*^''     claimed,  they  aix-  not  « >bj actionable . 

Watifon  V.  Haif'klns  ('1\  W.  R.  ss4  i  was  a  case  of  a  pleading 
demurred  to  ;  but  although  ^lenuiiTers  are  now  abolished, 
there  is  practically  an  analogous  ivmedy.  and  the  ratio  dm- 
ilemli  of  that  case  is  appHcable  to  the  new  system.  Ii? 
giving  judgment  ui)un  the  demuiTcr  Lord  Coleridge  said : 
•'  I  thought  at  fii*st  that  a  defendant  was  entitled  to  say,  '  T 
want  to  know  to  which  portion  of  your  pniyer  you  apply  su<:h 
and  such  a  paragraph  of  your  claim.'  But  that  is  not  so.  By 
Order  XXVIII.  r.  1,  the  ground  of  a  demurrer  to  any  plcjiding 
or  to  any  part  of  a  pleading  nuist  l>e  '  that  the  facts  alleged 
therein  do  not  show  any  cause  of  action,  &c.,  to  which  effect 
cran  1)C  given  by  the  Court  as  against  the  imrty  demurring.' 
Jlence,  so  long  as  a  paragi-aj^h  6upix)rt8  some  one  or  more  of 
the  claims  in  the  prayer,  it  is  not  demurrable.  The  plaintiff 
is  not  bound  to  assign  such  and  such  paragraphs  to  such  and 
such  a  prayer.  He  states  all  the  facts  that  he  deems  material, 
and  then  he  asks  for  such  and  such  relief ;  and  if  each  fact 
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set  out  tends  to  show  that  he  is  entitled  to  some  relief,  and 
that  relief  is  asked  for  in  one  of  the  prayers,  the  paragraph 
setting  out  that  feet  must  stand."  And  Lindley,  J.,  expressed 
an  opinion  that,  unless  the  party  demurring  ean  show  that  the 
paragraph  demurred  to  entitles  the  party  pleading  it  to 
absolutely  no  relief,  the  demurrer  must  fail. 

Every  statement  of  claim  winds  up  with  a  prayer  for  the 
particular  relief  which  the  plaintiff  requires,  and  such  relief 
may  be  asked  for  in  the  alternative  either  against  the  same 
defendant  or  against  different  defendants.     Prior  to  the  Rules  General 
of  1883  it  was  usual  to  ask  for  general  relief  as  well :  "  Such  rel»«f 
further  and  other  relief  as  the  nature  of  the  case  may  require."  ckimed. 
!Now,  it  is  neither  necessary  nor  proper  to  pray  for  general 
relief :  "  It  shall  not  be  necessary  to  ask  for  general  or  other 
relief,  which  may  always  l)e  given,  as  the  Court  or  a  judge  may 
think  just,  to  the  same  extent  as  if  it  had  been  asked  for.    And 
the  same  rule  shall  apply  to  any  counter-claim  made,  or  relief 
claimed  by  the  defendant,  in  his  defence."     (Order  XX.  r.  6.) 

The  pleader  at  the  end  of  the  claim  must  state  the  place  at  Venue  to 
which  he  proposes  to  have  the  trial,  unless  he  is  content  that  ^®  ^,^f^ 

in  cl&im 

the  action  shall  be  tried  in  Middlesex.  "The  statement  of 
claim  must,  in  all  cases  in  which  it  is  proposed  that  the  trial 
shall  be  elsewhere  than  in  Middlesex,  show  the  proposed  place 
of  trial."     (Order  XX.  r.  5.) 

And  then  he  must  sign  the  pleading.  Before  the  Rules  of 
1883,  the  signature  of  counsel  was  not  necessary  to  pleadings, 
though  the  prevailing  practice  on  the  Chancery  side  was  for 
counsel  to  sign  their  pleadings.  The  rule  is  now  contained  in  Pleadings 
Order  XIX  r.  4  :  "  Signature  of  counsel  shall  not  be  neces-  ^  ^ 
sary ;  bttt  where  pleadings  Jiave  been  settled  by  cminsel,  or  a 
sjfertal  pleader,  they  shall  be  signed  by  hint;  and,  if  not  so 
settled,  they  shall  be  signed  by  the  solicitor,  or  by  the  party,  if 
he  sues  or  defends  in  person." 


SECTION   II.— STATE3IEJJT  OF  DEFENCE. 

The  changes  made  by  the  Judicature  Acts  in  the  fonn  of  the 
statement  of  defence  and  the  character  of  the  aveiments  it  must 
contain  are  even  more  sweeping  than  in  the  case  of  the  state- 
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mcut  of  claim.  First,  as  a  matter  of  form,  all  the  allegations 
contained  in  the  defence  should  be  arranged  in  numbered  para- 
graphs, as  in  a  statement  of  claim ;  and  then,  as  a  matter  of 
substance,  all  general  pleas,  under  which  the  defendant  might 
fonnerly  have  proved  a  variety  of  totally  different  defences,  are 
abohshed,  and  every  defence  relied  on  must  be  pleaded  sepa- 
rately and  distinctly.  This,  as  a  rule,  gets  rid  for  ever  of  the 
plea  of  not  guilty,  or  the  general  issue,  as  it  was  called. 

There  are,  however,  two  exceptions  to  this  rule  abolishing 
general  defences. 

I.  By  rule  12  of  Order  XIX.,  "Nothing  in  these  rules  con- 
tained shall  affect  the  right  of  any  defendant  to  plead  not  guilty 
by  statute.  And  every  defence  of  not  guilty  by  statute  shall 
have  the  same  effect  as  a  plea  of  not  guilty  by  statute  has  hereto- 
fore had.  But  if  the  defendant  so  plead,  he  shall  not  plead 
any  other  defence  to  the  same  cause  of  action  without  the  leave 
of  the  Court  or  a  judge."  And  by  Order  XXI.  r.  19  :  *'  lu 
every  case  in  which  a  party  shall  plead  the  general  issue 
intendiug  to  give  the  special  matter  in  evidence  by  virtue  of 
any  Act  of  Parliament,  he  shall  insert,  in  the  margin  of  bis 
pleading,  the  Avords  *  by  statute,'  together  with  the  year  of  the 
reign  in  which  the  Act  of  Parliament  on  which  he  relies  was 
passed,  and  also  the  chapter  and  section  of  such  Act,  and  shall 
specify  Avhether  such  Act  is  public  or  otherwise  ;  otherwise 
such  defence  sliall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  Act  of  Parliament."  AVTien  may  a  defendant  plead  not 
guilty  by  statute  ?  The  following  is  a  list  of  the  principal 
cases  in  which  he  has  this  right : — (1.)  By  11  &  12  Yict.  c.  44, 
s.  10,  in  case  of  actions  brought  against  justices  of  the  peace 
for  anything  done  by  them  in  the  execution  of  their  office, 
(2.)  By  13  &  14  Vict.  c.  Gl,  s.  19,  in  case  of  actions  brought 
against  the  bailiff"  of  a  county  court,  or  clerk  of  a  county  court 
(Beics  V.  Rilef/,  11  C.  B.  434),  or  any  person  acting  by  their 
order,  for  anything  done  in  obedience  to  a  warrant  of  the  court. 
(3.)  In  cases  of  iUegal  and  irregular  distress  (11  Geo.  2,  c.  19, 
s.  21).  (4.)  Pohce  officers  and  constables,  by  various  statutes, 
where  they  are  sued  for  anything  done  by  them  in  the  execu- 
tion of  their  office  (see  7  Jac.  1,  c.  5  ;  and  21  Jac.  1,  c.  12, 
8.  5 ;  10  Geo.  4,  c.  44,  s.  41 ;  1  <&  2  Wm.  4,  c.  41,  s.  19 ;  2  &  3 
Vict.  c.  93,  s.  8).     (5.)  In  actions  against  any  officer  of  the 
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armj,  navy,  marines,  customs,  or  excise,  or  against  any  person 
acting  under  the  direction  of  the  commissioners  of  customs  for 
anything  done  in  execution  of  the  Customs  Acts  (16  &  17  Vict. 
c.  107,  S8.  318,  317).  (6.)  By  42  Geo.  3,  c.  85,  s.  G,  all  per-  "Xot 
sons  holding  any  public  office,  civil  or  military,  and  having  ^!^^\^l 
authority  to  commit  persons  to  safe  custody,  can,  when  sued 
for  any  act  done  by  them  in  the  discharge  of  their  duty,  plead 
not  guilty  by  statute.  (7.)  Generally  in  the  case  of  penal 
actions  (21  Jac.  1,  c.  4,  s.  4,  and  sec  Earl  Speiuer  v.  Sivamiell, 
3  M.  &  W.  154  ;  Janes  v.  Williams,  4  M.  &  W.  375).  (8.)  In 
cases  where  persons  have  acted  in  pursuance  of  the  24  &  25 
Vict.  c.  90  (the  Larceny  Act)  ;  the  24  &  25  Vict.  c.  97  (Mali- 
cious Injuries  to  Property  Act)  ;  the  24  &  25  Vict.  c.  99  (the 
Coinage  Act)  ;  the  5  &  fi  Wm.  4,  c.  50  (the  Highway  Act)  ;  or 
under  the  subsequent  Acts  relating  to  highways  ;  the  30  &,  31 
Vict.  c.  125  (the  Contagious  Diseases  Animals  Act).  This  docs 
not  profess  to  be  an  exhaustive  list  of  the  cases  where  the 
defence  of  "  not  guilty  by  statute  "  can  be  pleaded,  but  it 
includes  a  great  majority  of  the  cases  ;  and  in  a  given  case  the 
pleader  can  have  no  difficulty  in  ascertaining  whether  there  is 
any  statute  authorizing  this  general  form  of  pleading. 

II.  A  defendant  in  an  action  for  the  recovery  of  land  can,  if  he  Defendant] 

likes,  plead  that  he  is  in  possession  of  the  premises  sought  to  be  ™*y  P^®^ 
*  *  ^  ^  hia  posses- 

recovered,  and  under  this  plea  he  may  rely  upon  any  ground  of  gion  merely 

defence  which  he  can  prove.    This  is  provided  by  Order  XXI.  j"  **^*°° 

^  *  *  "^  for  recovery 

r.  21 :  "  No  defendant  in  an  action  for  the  recovery  of  land  who  ©f  land. 
is  in  possession  by  himself  or  his  tenant,  need  plead  his  title, 
unless  his  defence  depends  on  an  equitable  estate  or  right, 
or  he  claims  relief  upon  any  equitable  ground  against  any  right 
or  title  asserted  by  the  plaintiff.  But,  except  in  the  cases 
hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by  way  of 
defence  that  he  is  so  in  possession,  and  it  shall  be  taken  to  be 
implied  in  such  statement  that  he  denies  or  does  not  admit  the 
allegations  of  fact  contained  in  the  plaintiffs  statement  of 
claim.  He  may  nevertheless  rely  upon  any  ground  of  defence 
which  he  can  prove  except  as  hereinbefore  mentioned."  There 
was  a  similar  provision  in  the  Bules  of  1875,  except  that  the 
words  *'  and  it  shall  be  taken  to  be  implied  in  such  statement 
tibat  he  denies  or  does  not  admit  the  allegations  of  fact  con- 
tained in  the  plaintiff's  statement  of  claim"  were  omitted. 
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And  it  was  held  by  the  House  of  Lords,  in  Danford  v. 
McAnulty  (8  Appeal  Cases,  45G)  that  a  statement  of  defence 
alleging  that  the  defendant  was  in  possession,  without  any 
further  denial  of  the  averments  in  the  statement  of  claim, 
operated  as  a  sufficient  denial  of  them,  and  put  the  plaintiff  to 
their  proof.  In  view  of  this  decision  by  the  highest  tribunal, 
it  does  not  seem  that  the  new  words  add  anything  to  the  opera- 
tion of  the  rule.  It  will  probably  in  most  cases  be  desirable  for 
a  defendant  sued  in  an  action  for  the  recovery  of  land  merely  to 
plead  that  he  is  in  possession. 

A  defendant  may  plead  as  many  defences  to  the  same  canse 
of  action  as  he  thinks  he  can  prove,  and  it  makes  no  matter 
that  the  defences  are  in  their  nature  inconsistent.  But  by 
Order  XXL  r.  9, "  where  the  Court  or  a  judge  shall  be  of  opinion 
that  any  allegations  of  fact  denied  or  not  admitted  by  the 
defence  ought  to  have  been  admitted,  the  Court  or  a  judge  may 
make  such  order  as  shall  be  just  \\ith  respect  to  any  extra  costs 
occasioned  by  their  having  been  denied  or  not  admitted."  And 
by  Order  XXXIL,  one  party  to  a  cause  can,  by  notice  in 
writing,  call  upon  the  other  party  to  admit  "  any  specific  feet 
or  facts  mentioned  in  such  notice,"  and  in  case  "  of  reftisal  or 
neglect  to  admit  the  same,"  the  Court  may,  whatever  the  irestdt 
of  the  trial,  order  the  party  failing  to  make  the  admissions  to 
pay  the  costs  occasioned  by  proof  of  the  facts  in  question  unless 
it  "  certify  that  the  refusal  to  admit  was  reasonable."  The  full 
text  of  Order  XXXIL  is  set  out  in  the  Appendix. 

When  the  Judicature  Rules  first  came  into  operation  it  was 
thought  in  some  quai'ters  that  inconsistent  defences  were  im- 
proper, and  where  they  were  pleaded  objection  was  in  several 
cases  taken  to  them. 

Thus  in  Restell  v.  Steward  (\Y.  N.  1875,  231),  to  an  action 
for  slander,  the  defendant  pleaded — (1)  that  he  did  not  speak 
the  words  complained  of;  (2)  that  he  did  not  speak  them 
maliciously;  and  (3)  that  they  were  true  (justification).  It 
was  urged  that  such  inconsistent  defences  as  a  denial  and 
justification  could  not  l)e  pleaded  together;  but  the  learned 
judge  at  chambers  (Quain,  J.)  disallowed  the  objection. 

Another  case  upon  the  same  point  is  Barnkot  v.  Hann 
(W.  N.  1876,  24).  This  was  an  action  for  money  lent,  and 
the  defendant  had  pleaded — (1)  that  the  plaintiff  never  lent 
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the  money ;  (2)  that  if  he  did,  he  lent  it  to  somebody  other  incon- 
than  the  defendant;   (3)  that  the    defendant  had  paid  the  "j*J^°^ 
money ;  and  (4)  that  the  plaintiff  had  released  the  defendant  allowable. 
from  the  payment  of  it.    Objection  was  taken  that  all  these 
inconsistent  defences  could  not  be  pleaded  together ;  but  Mr. 
Justice  Lindley  overruled  the  objection,  remarking  that  when 
the  old  form  of  pleading  is  applicable  there  is  no  objection  to 
it.     The  defendant  was  entitled  to  say  that  the  money  was 
never  lent  to  him,  and  that  if  it  was  he  has  paid  it  or  been 
released. 

In  Spurr  v.  Hall  (40  L.  J.  Q.  B.  608;  37  L.  T.  313;  20  Spunv. 
W.  R.  78 ;  2  Q.  B.  D.  015),  the  question  for  the  decision  of  the  -^"^^ 
Queen's    Bench  was  whether   payment  into    Court  could  be 
pleaded  along  with  various  other  defences  to  a  claim ;  but  in 
the  coune  of  his  judgment  Mr.  Justice  Field  expressed   in 
clear  and  precise  tenns  the  general  right  of  a  defendant  to 
plead  inconsistent  defences  to  the  same  cause  of  action.     "  This 
action,"  said  his  lordship,  **  is  brought  for  three  things ;  first, 
for  permanent  damage  caused  to  the  plaintiff's  reversion  by 
interfering  ii\Hth  light ;  secondly,  for  interfering  with  a  water- 
spout; and,   thirdly,  for  taking  away  a  stone  from  a  wall 
belonging  to    the  plaintiff.     The  defendants  have  pleaded,  Jadgment 
denying  the  plaintiff's  right  to  sue  as  reversioner,  denying  that  ' 

the  dwelling-house  in  question  is  interfered  with,  denying  the 
Tight  to  light,  and  den}ing  that  the  plaintiff  has  been  injured 
either  by  the  interference  with  the  water-spout  or  by  the 
removal  of  the  stone.  All  these  defences  the  defendants  have  a 
perfect  right  to  put  on  to  the  record  together ;  but  they  have 
also  pleaded  in  the  following  words.  [The  learned  Judge  then 
read  the  9th  paragraph  of  the  defence,  which  pleaded  a  pay- 
ment of  £20  into  Court.]  The  result,  therefore,  is  that  the 
defendants  have  paid  £20  into  Court  in  respect  of  the  same 
causes  of  action  as  those  the  existence  of  which  they  deny. 
.  .  .  In  the  first  place,  the  pleadings  are  clearly  inconsistent, 
but  ever  since  the  statute  enabling  several  pleas  to  be  pleaded 
together  (4  &  5  Anne,  c.  16,  s.  4),  it  has  been  held  to  l>e 
no  cause  for  objecting  to  pleas  that  they  are  inconsistent  with 
each  other,  and  such  pleas  have  l)cen  habitually  pleaded  together. 
But  this  permission  has  never  been  extended  to  pleas  of  pay- 
ment into  Court,  which  stand  upon  a  different  footing.    Before 
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Incon-  the  Judicature  Acts  (except  in  certain  instances  specified  in  the 
defences  Coniniou  Law  Procedure  Act,  1852,  s.  4),  leave  was  wanted  to 
allowable,  plead  several  pleas  together,  and  payment  into  Court  was  never 
permitted  to  l}e  pleaded  together  with  any  other  plea  to  the 
same  cause  of  action.  The  question  before  us  now  is  whether 
any  change  has  been  introduced  as  to  this  by  the  Judicature 
Acts.  Under  those  Acts,  no  leave  to  plead  several  defences 
together  is  wanted,  and  the  only  remedy  which  the  plaintiff 
has  when  defences  are  improperly  joined  is  to  apply  under 
Order  XXVII.  r.  1." 

But  while  the  general  rule  was,  and  is,  as  stated,  that  a 

defendant  might  plead  inconsistent  defences,  there  was  a  good 

deal  of  discussion  upon  the  Rules  of  1875  on  the  question 

whether  a  defendant  might  plead  a  payment  into  Court  along 

Wlien  pay-  with  defences  denying  liability.    The  result  of  the  cases  was 

court  mav     ^^^^  ^^^^  coui-se  w^as  permissible  even  in    actions  for  libcL 

be  pleaded    {HawlcHley  v.  Bradshmc,  5  Q.  B.  D.  302 ;  49  L.  J.  Q.  B.  833  ; 

of  *Habmtv!  "*^  ^-  ^'  '^^' '  ^^  ^-  ^-  ^•''^'^•)  ^^  controversy  on  these  points 
is  now  set  at  rest  by  the  Rules  of  1883,  which  provide  that  a 

defendant  may  plead  payment  of  money  into  Court  along  with 

a  defence,  denying  liability  in  all  cases  except  libel  or  slander, 

"  Where  any  action  is  brought  to  recover  a  debt  or  damages, 

any  defendant  may,  before  or  at  the  time  of  delivering  his 

defence,  or  at  any  later  time  by  leave  of  the  Court  or  a 

judge,  pay  into  Court  a  sum  of  money  by  way  of  satisfaction, 

Avhich  shall  be  taken  to  admit  the  claim  or  cause  of  action  in 

0.  XXII.      respect  of  which  the  payment  is  made  ;  or  he  may,  with  a 

defence  denying  liability  (except  in  actions  or  counter-claims 

for  libel  or  slander),  pay  money  into  Court,  which  shall  be 

subject  to  the  provisions  of  rule  G  ;  provided  that  in  an  action 

on  a  bond,  under  the  Statute  8  &  9  Will.  III.  c.  11,  payment 

into  Court  shall  l)e  admissible  to  particular  breaches  only,  and 

not  to  the  whole  action."     (Order  XXII.  r.  1.)     By  rule  2, 

"payment  into  Court  shall  be  signified  in   the  defence  and 

the  claim  or  cause  of  action,  in  satisfaction  of  which  such 

payment  is  made  shall  be  specified  therein." 

'in  Paraire  v.  LoiU  (49  L.  J.  Ch.  481  ;  43  L.  T.  427)  it 

was  decided  by  the  Court  of  Appeal  upon  the  corresponding 

rule  of  the  Rules  of  1875,  that  where  a  plaintiff  claims  for 

distinct  pieces  of  work  and  labour,  alleged  in  separate  para- 


r.  1. 
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graphs  of  the  statement  of  claim,  a  defendant  who  has  paid 

money  into  Court  generally,  need  not  specify  in  his  defence 

how  much  is  paid  in  respect  of  each  head  of  claim.      "It  Payment 

mi^t,**  said  Bramwell,  L.  J.,  "  work  a  great  injustice  to  the  '"*•  *^"'**- 

defendant  if  he  was  compelled  to  specify  how  much  he  had 

paid  into  Court  in  respect  of  each  item.    He  might  be  unable 

80  to  particularise  where  he  had  paid  sums  firom  time  to  time 

on  account,  and  the  plaintiff  was  suing  for  a  balance.     I 

doubt  very  much  whether  Order  XIX.  r.  9  has  any  application, 

because  a  plea  of  payment  into  Court  is  not  a  defence  to  the 

plaintiff's  claim;   on  the  contrary,  it  is  a  statement  by  the 

defendant  that,  to  a  certain  extent,  the  claim  is  well  founded. 

I  say  nothing  about  the  plaintiff's  right  to  particulars  from 

the  defendant  as  to  the  money  he  has  paid  into  Court." 

Where  money  has  been  brought  into  Court  as  a  condition  of 
leave  to  defend,  the  defendant  may,  unless  the  Court  or  a  judge 
otherwise  order,  **by  his  pleading  appropriate  the  whole  or 
any  part  of  such  money  and  any  additional  payment  if 
necessaiy,  to  the  whole  or  any  specified  portion  of  the  plaintiff's 
claim ;  and  the  money  so  appropriated  shall  thereupon  be 
deemed  to  be  money  paid  into  Court  pursuant  to  the  preceding 
roles  of  this  Order,  relating  to  money  paid  into  Court,  and 
shall  be  subject  in  all  respects  thereto."     (Order  XXII.  r.  11.) 

A  defendant  will  wish  either  to  admit,  to  deny,  or  to 
confess  and  avoid  the  allegations  contained  in  the  statement 
claim.  Where  he  wishes  to  deny  them,  he  may  wish  either 
to  deny  that  the  contract  or  tort  sued  on  was  made  or 
committed  in  fact,  or  to  deny  the  sufficiency  in  law  of  the 
contract  with  reference  to  the  way  it  was  entered  into,  or  the 
evidence  by  which  it  is  proved. 

The  course  of  a  defendant  who  desires  to  admit  any  averment  Allegationft 
is  perfectly  clear.     *'  Every  allegation  of  fact  in  any  pleading,  ^^^  denied 
not  being  a  petition  of  summons,  if  not  denied  specifically  or  admitted. 
by  necessary  implication,  or  stated  to  be  not  admitted  in  the 
pleading  of  the  opposite  party,  shall  be  taken  to  be  admitted, 
except  as  against  an  infant,  lunatic,  or  person  of  unsound  mind 
not  so  found  by  inquisition."    (Order  XIX.  r.   13.)     This  Except 
rule  is  subject  to  an  exception  in  the  case  of  the  allega-  ajerments 

..  f    J  .  1  .  .        1   •  T  of  damages. 

tion   of  damages    m   a  claun  or  counter-clami.      In  every 
defence  a  denial  of  the  damages  claimed  is  impliedy  unless  they 
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arc  expressly  admitted.  (Order  XXI.  r.  4.)  With  this  excep- 
tion, therefore,  the  proper  course  to  be  taken  by  a  defendant 
wishing  to  admit  an  allegation  is  to  take  no  notice  of  it.  Do 
not  specially  admit  it ;  that  is  unnecessary,  and  the  insertion 
of  anything  unnecessary  in  pleading  is  prolixity.  Of  course, 
if  the  defendant  wishes  to  admit  part  but  to  deny  another 
part  of  the  same  allegation  or  the  same  paragi*aph,  it  may  be 
convenient  sjxicially  to  aver  that  he  admits  so  and  so  and 
denies  the  rest ;  but  where,  as  often  happened,  there  were  two 
or  three  paragi-aphs  in  the  statement  of  claim  which  the 
defendant  did  not  call  in  question,  it  was  surplusage  specially 
to  plead,  as  was  often  done,  that  "  the  defendant  admits  the 
allegations  contained  in  the paragraphs." 

The  case  of  a  defendant  who  wishes  to  deny  the  allegations 
in  the  statement  of  claim  is  necessarily  the  most  common  case. 

In  the  first  place  the  pleader  must  take  care  that  he  docs 
deny  the  avennents  he  is  not  prepared  to  admit.  Otherwise 
they  will  be  taken  as  admitted.  An  exception  to  this  rule  was 
stated  by  the  Master  of  the  Rolls  in  Chilian  v.  The  Corjforation 
of  Londmi  (7  Ch.  Div.  785  ;  47  L.  J.  Ch.  483 ;  38  L.  T.  498 ; 
2(>  W.  R.  474),  where  he  held  that  the  mere  admission  or  non- 
denial  by  the  defendant  of  a  right  asserted  by  the  plaintiff,  hut 
which  has  in  fact  no  existence  in  lata,  is  not  sufficient  to  entitle 
the  plaintiff  to  judgment.  Subject  to  this  exception  the  rule  is 
that  an  averment  not  sjiccifically  denied  is  taken  to  be  admitted. 

But  any  fonn  of  denial  is  not  sufficient.  It  must  be  a 
denial  in  strict  conformity  with  a  series  of  rules,  to  be  presently 
mentioned. 

There  are  three  rules,  viz.,  rules  17,  19,  and  20,  of  Order 
XIX.  which  deal  with  the  general  method  of  denying  matters 
sought  to  be  put  in  questions ;  and  four  other  rules,  viz.,  rules 
1,  2,  3,  and  5,  of  Order  XXI.,  which  provide  for  denials  in 
particular  classes  of  actions. 

Coming  first  to  the  form  of  denials  in  all  actions,  the 
following  are  the  rules  that  call  for  attention  : — 

1.  "It  shall  not  Ikj  sufficient  for  a  defendant  in  his  state- 
ment of  defence  to  deny  generally  the  gi'ounds  alleged  by  the 
statement  of  claijii  .  .  .  but  eac^h  party  must  deal  aped- 
fically  with  each  allegation  of  fact  of  which  he  does  not  admit 
the  truth,  except  damages."  (Order  XIX.  r.  17.) 
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2.  "  When  a  party  in  any  pleading  denies  an  allegation  Denials 
of  fSact  in  the  previous  pleading  of  the  opposite  party,  he  must*  ™"8*  "o*i 
not  do  80  evasively,  but  answer  the  point  of  substance.  Thus, 
if  it  be  alleged  that  he  received  a  certain  sum  of  money,  it  shall 
not  be  sufficient  to  deny  that  he  received  that  particular 
amount,  but  he  must  deny  that  he  received  that  sum  or  any 
part  thereof,  or  else  set  out  how  much  he  rcceived.  And  if  an 
allegation  is  made  with  divers  circumstances  it  shall  not  be 
sufficient  to  deny  it  along  with  those  circumstances/' 

8.  "  When  a  contract,  promise,  or  agreement,  is  alleged  in 
any  pleading,  a  bare  denial  of  the  same  by  the  opposite  party 
shall  be  constnied  only  as  a  denial  in  fact  of  the  express  con- 
tract, promise,  or  agreement  alleged,  or  of  the  matters  of  fact 
from  which  the  same  may  be  implied  by  law,  and  not  as  a 
denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise,  or  agreement,  whether  with  reference  to  the  Statute  of 
Frauds  or  otherwise." 

Rules  20,  21,  and  23,  Order  XIX.,  of  the  Rules  of  1875,  were 
substantially  the  same  as  the  abo\e  niles,  and  upon  them  a  series 
of  cases  were  decided,  to  which  it  is  now  necessary  to  advert. 

In  Thorp  v.  Holdsirorth  (3  Ch.  Div.  G37  ;  45  L.  J.  Gh.  406),  Thorp  v, 
the  action  was  brought  by  the  plaintiffs  for  the  purpose  of  ^^' 
obtaining  a  dissolution  of  their  partnership  with  the  defendant. 
The  statement  of  claim  alleged  that  in  August,  1875,  the 
plaintiffs  and  defendant  agreed  to  take  a  lease  of  a  brickfield 
and  carry  on  in  partnership  the  business  of  brick  manu- 
facturers, and  that  in  pursuance  of  such  agreement  the  plain- 
tiffs procured  to  be  granted  to  them  a  lease  of  the  premises,  and 
had  since  purchased  the  plant  and  stock-in-trade.  In  para- 
graph 3  they  went  on  to  allege  that  early  in  the  same  month 
they  and  the  defendant  caused  draft  articles  of  partnership  to 
be  prepared  for  the  purpose  of  defining  the  terms  of  the  part- 
nership ;  that  the  said  draft  articles  were  considered  and  ap- 
proved by  the  plaintiffs  and  defendant  at  an  interview  between 
them  on  the  17th  September,  subject  to  their  being  submitted 
by  the  defendant  to  his  solicitor,  and  being  revised  and  finally 
settled  by  him ;  that  the  said  draft  had  not  yet  been  revised, 
and  the  articles  had  not  yet  been  executed ;  that  although  the 
draft  articles  were  only  settled  subject  to  revision,  the  terms 
of  the  arrangement  between  the  plaintiffs  and  defendant  as 
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therein  provided  were  definitely  agreed  upon  at  the  interview, 
and  the  defendant  procured  the  plaintiff  to  sign  the  dmffc 
articles  to  prevent  any  question  being  raised  by  him  as  to  the 
terms  agreed  upon ;  and  that  neither  the  defendant  nor  his 
solicitor  had  intimated  any  objection  to  the  terms  of  the  said 
draft  articles.  In  his  defence  the  defendant  made  certain 
admissions,  and  proceeded  as  follows:  "With  respect  to 
paragraph  3,  the  defendant  says  that  his  solicitors  abstained 
from  finally  revising  and  settling  the  draft  articles  of  partner- 
ship until  the  said  trustees  should  determine  whether  or  no 
they  would  make  the  above-mentioned  advance.  The  defen- 
dant denies  that  the  terms  of  the  arrangement  between  himself 
and  the  plaintiff  were  definitely  agreed  upon  as  alleged."  The 
case  then  came  before  Jessel,M.  R.,  on  a  motion  by  the  plain- 
tiff for  final  judgment  under  Order  XL.  r.  1 1 . 

In  giving  judgment  his  lordship  said :  "  It  is  as  well  to  say 
that  in  construing  the  pleadings  with  regard  to  Order  XIX.  r. 
22,  I  shall  constnie  them  strictly.  It  was  intended  that  they 
should  be  constimed  strictly,  in  order  specially  to  enable^ the 
plaintiff  to  know  what  the  real  issue  between  him  and  the 
defendant  was.  The  whole  object  of  pleading  is  to  bring  the 
parties  to  an  issue,  and  the  meaning  of  the  niles  of  Order  XIX. 
was  to  prevent  the  issue  being  enlarged,  which  would  prevent 
either  party  from  knowing,  when  the  cause  came  on  for  trial, 
what  the  real  point  to  be  discussed  and  decided  was.  In  fact 
the  whole  meaning  of  the  system  is  to  narrow  the  parties 
to  definite  issues,  and  thereby  to  diminish  expense  and  delay, 
especially  as  regards  the  amount  of  testimony  required  on  either 
side  at  the  hearing.  The  11th  rule  of  Order  XL.  enables  ih^ 
plaintiff  or  defendant  to  get  rid  of  so  much  of  the  action  as  to 
which  there  is  no  controversy.  That  is  the  meaning  of  it.  It 
may  be  that  the  whole  issue  may  not  be  in  controversy,  and 
thereupon  either  party  may  be  entitled  to  move  on  admissions  of 
fact  in  the  pleadings.  "What  amounts  to  admissions  of  fact  in  a 
pleading  is  defined  by  the  17th  rule  of  Order  XIX.  'Every 
allegation  of  feet  in  any  pleading  ...  if  not  denied  speci- 
fically or  by  necessary  implication,  or  stated  to  be  not  admitted 
in  the  pleading  of  the  opposite  party,  shall  be  taken  to  be  ad- 
mitted.' Consequently,  all  you  have  to  find  is  no  specific 
denial  or  no  definite  reftisal  to  admit.    Then  the  question  is 
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Tirhat '  if  not  specifically  denied '  means,  and  that  is  ^ain  de-  EvasiTo 
fined  in  subsequent  rules.  The  20th  rule  says  [his  Lordship  denials. 
read  it].  There  it  will  be  seen  it  is  not  merely  denial  that  is 
meant,  but  the  rule  covers  non-admission,  for  each  party  is  to 
deal  specifically  with  every  allegation  of  fact  of  which  he  does 
not  admit  the  truth.  Therefore  he  must  be  quite  as  specific 
under  the  20th  rule  when  he  does  not  admit  as  when  he 
fiays  *  I  deny.'  In  fact  they  are  both  covered  by  fche  20th  rule. 
Then  in  order  that  there' shall  be  no  mistake  as  to  the  meaning 
of  the  word  'specifically'  in  the  20th  rule,  the  22nd  rule  says 
this  [his  Lordship  read  the  rule].  Applying  that  rule  to  the 
pleadings  in  the  present  case,  let  us  see  what  comes  of  it.  The  Judgment 
plaintiffs  allege  an  agreement  to  take  a  lease  and  carry  on  a  ^^  «?j!S. 
partnership.  They  allege  that  in  pursuance  of  the  agreement  wot'th, 
they  took  a  lease,  and  that  the  draft  articles  were  prepared  to 
define  the  terms  of  the  partnership ;  that  there  was  an  inter- 
Tiew  on  the  17th  September,  and  that  the  same  were  approved 
by  the  parties,  subject  to  being  submitted  by  the  defendant  to 
his  solicitor,  and  being  revised  and  finally  settled  ;  that  the 
draft  had  not  yet  been  revised  and  the  aiticles  had  not  yet  been 
•executed,  and  that,  although  the  draft  articles  were  only  settled 
jsubject  to  revision,  the  terms  of  the  ai*rangement  between  the 
plaintiff  and  the  defendant  as  therein  provided  were  definitely 
agreed  upon  at  the  said  interview,  and  the  defendant  procured 
the  plaintiff  Stackpoole  to  sign  the  draft  articles  in  order  to 
prevent  any  question  being  raised  by  him  as  to  the  terms 
agreed  upon.  The  defendant  does  not  deny  a  word  of  these 
aU^ations,  except  that  part  which  alleges  that  the  terms  were 
•definitely  settled,  and  as  to  that  he  says :  '  The  defendant 
•denies  that  the  terms  of  the  arrangement  between  himself  and 
the  plaintiffs  were  definitely  agreed  upon  as  alleged.'  Now 
that  is  evasive.  *  As  alleged '  means  the  whole  allegation  in 
the  statement  of  claim,  not  the  allegations  of  the  particular 
paragraph.  I  cannot  tell  from  his  pleading  what  part  of  the 
allegation  of  the  plaintiffs  the  defendant  intends  to  deny.  He 
may  intend  to  deny  that  the  terms  were  definitely  agreed  upon 
at  the  interview  of  the  17th  September,  although  they  were  at 
.some  other  day,  or  he  may  have  some  peculiar  view  as  to  the 
meaning  of  the  word  *  definitely.*  He  may  not  be  able  to  say 
ibat  the  terms  were  not  arranged  as  agreed  upon,  but  he  may 
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take  the  word  *  definitely/  because  he  thinks  it  may  give  him 
some  mode  of  escape.    I  cannot  make  out  what  he  means.    He 
is  bound  to  deny  that  any  agreements  or  any  terms  of  arrange- 
ment were  ever  come  to,  if  that  is  what  he  means  ;  if  he  does 
not  mean  that,  he  should  say  there  were  no  terms  of  arrange- 
ment come  to,  except  the  following  terms,  and  then  state  what 
the  terms  were ;  otherwise  there  is  no  specific  denial  at  all. 
Mr.  Cookson  submitted  to  me  that  it  was  a  great  hardship  on 
a  defendant  who  was  asked  to  perfonn  a  parol  agreement,  the 
terms  of  which  were  not  accurately  stated  by  the  plaintiffs,  to 
be  compelled  by  his  own  pleadings  to  state  what  the  terms  were. 
It  would  be  a  very  extraordinary  notion  of  the  administration 
of  justice  to  treat  such  a  complaint  seriously.    It  is  the  very 
object  we  have  always  had  in  view  in  pleading  to  know  what 
the  defendant's  version  of  the  matter  is  in  order  that  the  parties 
may  come  to  an  issue.     If  you  have  an  agreement  for  a  lease 
containing  fifty  stipulations  made  by  parol,  and  the  plaintiff 
and  the  defendant  both  agreed  that  there  was  s!ich  an  agree- 
ment, and,  except  as  to  one  of  the  fifty  stipulations  that  it  had 
been  carried  out  and  acted  upon,  what  would  be  said  of  a  Court 
of  Justice  if  it  allowed  the  defendant  simply  to  deny  that  there 
WBS  any  such  agreement  as  alleged,  so  that  the  plaintiff  should 
be  compelled  to  come  to  trial  with  witnesses  to  prove  every  one 
of  the  fifty  stipulations  of  the  agi'eement.    Of  course  the  de- 
fendant ought  to  admit  that  forty-nine  were  made,  and  deny 
the  fiftieth,  and  then  the  cause  would  come  to  trial  upon  the 
question  whether  the  fiftieth  stipulation  alleged  did  or  did  not 
form  part  of  the  agreement.    That  is  not  hard  upon  a  de- 
fendant :  it  is  the  proper  mode  of  canying  on  the  administra- 
tion of  justice.    That  is  the  meaning  of  the  rules,  and  I  have 
said  as  much  as  I  have  done  that  solicitors  may  be  aware  in 
future  that  I  shall  insist  upon  the  rules  of  pleading  being  com- 
plied with."     His  Lordship  then  entered  final  judgment  for 
the  plaintiff. 

Byrd  v.  Ntinn  (L.  R.  5  Ch.  D.  781 ;  and  on  appeal,  7  Ch.  D, 
284  ;  47  L.  J.  Ch.  1  ;  37  L.  T.  585  ;  20  W.  R.  110)  is  a  case 
to  the  like  effect.  It  was  an  action  for  specific  performance. 
The  plaintiff  delivered  a  statement  of  claim,  of  which  the  follow- 
ing is  the  paragraph  material  to  the  present  purpose  :  "  On  the 
20th  day  of  Feb.,  1865,  the  defendant's  predecessor  in  title. 
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John  Hatley^  of  1  and  2,  High  Street,  Bloomsbur}',  in  the  Evasive 
county  of  Middlesex,  provision  merchant,  agreed  by  writing  ^®'^****- 
under  the  hand  of  liis  agent,  thereunto  lawfully  authorized  by 
writing,  with  the  plaintiflf's  predecessor  in  title,  Anthony  Byrd, 
of  14,  Wallbrook  Eoad,  East  Hill,  Hoxton,  in  the  same  county, 
to  grant  to  the  said  Anthony  Byrd  a  lease  of  the  freehold  house 
and  premises  No.  77,  Cross  Street,  late  30,  Cross  Street,  Isling- 
ton, for  a  term  of  twenty-one  years  from  the  29th  day  of 
September,  18G5,  at  a  rent  of  £60  per  annum  clear/*  The 
first  paragraph  of  defendant's  statement  of  defence  was  as  fol- 
lows: "The  defendant  denies  that  on  the  20th  of  February, 
18C5,  the  defendant's  predecessor  in  title,  John  Hutley,  of 
Xoe.  1  and  2,  High  Street,  Bloomsbury,  in  the  county  of 
Middlesex,  provision  merchant,  agreed  by  writing  under  the 
hand  of  his  agent,  thereunto  lawfuUy  authorized  by  \>Titing, 
with  the  plaintiff's  alleged  predecessor  in  title,  Anthony  Byrd,  Btp-d  v. 
of  14,  Wallbrook  Road,  East  Hill,  Hoxton,  in  the  same  county,  ^'""*- 
to  grant  to  the  said  Anthony  Byrd  a  lease  of  the  freehold  house 
and  premises  No.  77,  Cross  Street,  late  30,  Cross  Street,  Isling- 
ton, for  a  term  of  twenty-one  years  from  the  29th  day  of 
September,  18G5,  at  a  rent  of  £60  per  annum  clear.  On  the 
20th  of  July,  1865,  the  said  John  Hutley  was  of  unsound 
mind,  although  not  so  found  by  inquisition,  and  he  was  wholly 
incapable  of  lawfully  authorizing,  and  did  not  lawfully  autho- 
rize, any  person  as  his  agent  to  sign  any  such  agreement  as  is 
in  the  plaintiff's  statement  of  claim  alleged."  The  defendant 
then  denied  several  other  allegations,  and  alleged  that  the 
plaintiff  had  been  in  possession  as  a  yearly  tenant  only  ;  and 
the  .'ith  paragraph  was  as  follows  : — "  The  defendant  denies 
that  any  agreement  for  a  lease  of  the  said  premises  to  the 
plaintiff  or  his  alleged  predecessor  in  title  was  ever  made, 
entered  into,  or  signed  by  the  said  John  Hutley  or  any  person 
by  him  lawfully  authorized." 

On  the  action  coming  on  for  trial,  plaintifTs  counsel  con- 
tended that  on  the  pleadings  the  defendant  could  not  deny  the 
agreement  alleged  in  the  claim,  and  that  the  agent  was  autho- 
rized to  make  it.  Fry,  J.,  took  this  view,  and  refused  leave  to 
amend  the  statement  of  defence  by  adding  an  allegation  that 
the  agent  was  not  authorized  to  make  the  agreement. 

The  Court  of  Appeal  confirmed  Fry,  J.  In  giving  judgment. 
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Thesiger,  L. J.,  said :  ^  The  question  remains  whether  the 
defendant  has  sufficiently  pleaded  in  his  statement  of  defence 
the  point  which  he  now  desires  to  raise.  I  agree  with  the 
learned  Judge  that  he  has  not  done  so.  A  variety  of  matters 
are  set  forth  in  the  statement  of  claim  showing  the  plaintiffs 
cause  of  action,  namely,  that  the  agreement  was  made,  that 
it  was  in  writing,  and  that  it  was  made  by  an  agent  properly 
authorized.  Under  the  old  common  law  system  of  pleading, 
all  those  matters  necessary  to  be  stated  might  have  been  put 
in  issue  by  pleading  the  general  issue,  which  would  have  had 
the  effect  of  traversing  all  the  pai*ticular  allegations.  But  that 
system  of  pleading,  while  it  tended  to  raise  clear  issues,  had 
the  disadvantage  that  the  plaintifls  had  no  means  of  knowing 
what  the  real  point  to  be  tried  was.  The  new  rules  were 
expressly  framed  to  prevent  that,  and  to  make  the  defendant 
take  matter  by  matter,  and  traverse  each  of  them  separately. 
Has  the  defendant  done  this  in  the  present  case  ?  He  seems 
to  me  to  have  fallen  back  into  the  old  system  of  common  law 
pleading,  except  that,  instead  of  pleading  non  assumpsit, ^he 
has  [amplified  that  plea  by  traversing  as  a  whole  the  several 
allegations  of  the  plaintiff  in  such  a  manner  as,  but  for  the 
present  rules  of  pleading,  would  put  him  in  the  position  of 
being  able  to  disprove  any  one  allegation  without  the  others. 
I  think  it  is  a  question  whether  the  first  paragraph  of  the 
defence  ought  not  to  have  been  struck  out  as  embarrassing. 
But  I  think  that  on  a  fair  construction  of  that  paragraph,  the 
defendant  may  be  taken  to  have  meant  that  the  ^reement  was 
not  made  by  an  agent  properly  authorized,  because  the  principal 
was  of  unsound  mind,  and  therefore  I  agree  with  the  Judge 
that  the  issue  of  the  authority  of  the  agent,  apart  from  the 
incompetency  of  the  principal,  was  not  raised  by  that  para- 
gitkph.  As  to  the  fifth  paragraph,  I  at  first  thought  there  was 
some  force  in  Mr.  Fischer's  argument  that  it  sufficiently  raised 
the  question  of  agency  ;  but  when  that  paragraph  is  looked  at 
attentively,  it  is  clearly  contrary  to  the  rules  which  have  been 
drawn  up  to  prevent  that  kind  of  pleading.  There  is  no 
specific  fact  traversed  by  that  paragraph,  but  as  in  the  case  of 
the  first  paragraph,  so  the  fifth  is  also  open  to  the  remark  that 
under  it  the  defendant  might  have  set  up  either,  first,  that 
there  was  no  agreement  in  fact ;  or  secondly,  that  it  was  not 
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in  writing ;  or  thirdly,  that  the  agent  had  no  authority  ;  or  Evasire 
fourthly,  that  the  principal  was  not  competent  to  givo  authority,  <^«n"^«- 
being  of  unsound  mind — the  very  thing  that  the  rules  were 
intended  to  prevent.  As  the  unsoundness  of  mind  was  the 
substantial  defence  set  up,  I  think  we  must  read  the  statement 
of  defence  altogether  as  referring  to  that  ground  of  defence, 
and  must  conclude  that  it  does  not  raise  the  general  issue  that 
there  was  no  agreement  by  an  agent  duly  authorized." 

In  Morris  v.  Gamble  (7  Ch.  D.  877  ;  47  L.  J.  Ch.  844  ;  Harris  r. 
38  L.  T.  X.  S.  253),  to  a  statement  of  claim  for  specific  per-  ^''«*^^- 
formance  the  defendant  delivered  a  statement  of  defence  iu 
the  following  words:  "The  defendant  puts  the  plaintiffs  to 
proof  of  the  several  allegations  contained  in  their  statement  of 
claim."  Fry,  J.,  held  that  this  was  not  a  proper  mode  of 
denying  the  averments  in  the  claim,  and  that,  acting  upon 
rules  1 7  and  20  of  Order  XIX.,  the  allegations  of  feet  con- 
tained in  the  statement  of  claim  must  be  taken  to  he  admitted, 
and  he  gave  judgment  accordingly. 

To  the  same  effect  is  the  decision  in  Butter  v.  Tregent 
(12  Ch.  D.  758  ;  48  L.  J.  Ch.  791  ;  41  L.  T.  16  ;  27  W.  R. 
1)02),  where  in  a  foreclosure  action  the  defendant  merely  pleaded 
that  he  did  not  admit  the  correctness  of  the  allegations  in  the 
claim,  and  required  proof  of  them.  So  in  fJtmne  v.  Clancy 
(6  L.  R.  Ir.  305),  to  a  statement  of  claim  setting  out  a  con- 
tract, and  alleging  breaches  of  it,  a  general  denial  that  the 
party  pleading  "  does  not  admit,"  or  "  he  denies  the  state- 
ments *'  in  the  statement  of  claim  was  held  insufficient. 

Tildesley  v.  Harper  (7  Ch.  D.  403  ;  47  L.  J.  Ch.  263  ;  TUdrMtH 
^6  W.  R.  263  ;  38  L.  T.  N.  S.  60),  also  decided  by  Fry,  J.,  ""'  ^"'^• 
is  a  strong  case,  from  the  circumstance  that  a  statement  of 
claim  which  charged  fraud  was  taken  to  be  admitted  on  the 
ground  of  the  imperfection  of  the  form  of  the  denial.  It 
was  an  action  to  set  aside  a  lease  of  certain  trust  property, 
improperly  given,  as  was  alleged,  by  the  trustee  Matthew 
Tfldesley  to  the  defendant.  The  claim  averred  inter  alia: 
^The  defendant,  knowing  as  he  did  that  the  plaintiff  M.  T. 
was  in  straitened  circumstances  at  the  time,  offered  him  the 
said  M.  T.  a  bonus,  or  in  fact  a  bribe  of  £500  if  he  would 
grant  him  the  said  lease  for  twenty-one  years  at  the  rent  of 
£200,  and  arranged  to  give  him  such  snm  of  £500  if  he 
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Ev2t8ivc       would  grant  such  lease ;   aud  the  plaintiff^  M.  T.^  being  at 
denials.        ^.j^g  ^j^^g  ^^^^  y^^^  pressed  for  money,  accepted  such  ofFeiv 

and  assented  to  such  arrangement,  and  in  fact  granted  the 
defendant  the  said  lease  in  consideration  of  such  bribe  and  in 
pursuance  of  such  arrangement.  And  the  defendant  has,  in 
pursuance  of  such  arrangement,  and  in  fact,  paid  to  the 
plaintiff  M.  T.  £200,  part  of  the  said  £500."  The  seventh 
paragraph  of  the  defendant's  statement  of  defence  was  as 
follows :  "  The  defendant  denies  that  he  knew  Uiat  the 
plaintiff  M.  T.  was  in  straitened  circumstances  at  the  time. 
The  said  defendant  denies  that  he  offered  the  said  plaintiff 
personally  a  bonus,  and  in  &ct  a  bribe  of  £500  if  he  would  grant 
him  the  said  lease  for  twenty-one  years  at  the  rent  of  £200,  and 
Tildedey  an*anged  to  give  him  such  sum  of  £500  if  he  would  grant  such 
Y.    ai-pcr.  jggg^^  jj^^j  ijjjgj^  j.)jg  plaintiff^  being  at  the  time  very  hard  pressed 

for  money,  or  in  fact  accepted  such  offer,  and  assented  to  such 
arrangement,  or  in  fact  granted  the  said  defendant  the  said 
lease  in  consideration  of  such  bribe,  or  in  pursuance  of  such 
arrangement.  The  said  defendant  denies  that  he  has  in  pur- 
suance of  such  arrangement,  and  in  fact  paid  to  the  said 
plaintiff  M.  T.  the  sum  of  £200,  part  of  the  said  sum  of  £500." 
At  the  trial  of  the  action  plaintiff's  counsel  contended  that 
defendant's  denial  of  the  fact  of  the  bribe  was  evasive,  and 
that  therefore  the  plaintiff  was  entitled  to  judgment  as  upon 
an  admission. 

Pry,  J.,  in  giving  judgment,  said :  "  It  must  be  observed 
that  the  denial  here  is  a  denial  of  a  whole  string  of  circum- 
stances, and  that  it  would  be  justified  by  proof  that  any  one 
of  these  circumstances  was  not  true.  Now,  what  is  the  form 
of  pleading  required  by  the  new  rules  ?  This  is  sufficiently 
])ointed  out  by  Order  XIX.  r.  22:  *When  a  party  in'  any 
pleading  denies  an  allegation  of  fact  in  the  previous  pleading 
of  the  opposite  party,  he  must  not  do  so  evasively,  but  answer 
the  point  of  substance."  The  question  is,  What  is  here  the 
point  of  substance  ?  Undoubtedly  it  is  that  a  bribe  was  given 
by  Anderson  to  Tildesley,  and  that  point  of  substance  is 
nowhere  met.  The  rule  proceeds :  *  Thus,  if  it  be  alleged  that 
he  received  a  certain  sum  of  money,  it  shall  not  be  sufficient 
to  deny  that  he  received  that  particular  amomit,  but  he  must 
deny  that  he  received  that  sum  or  any  part  thereof,  or  else 
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fiet  out  how  mnch  he  received/    Xow,  that  illustration  appb'es  Evasive 
to  this  case.    This  denial  would  be  true  if  any  jmrt  of  the  ^®'*"^- 
J^500  had  been  oflPered  or  accepted.    Again,  the  mlc  proceeds : 
*  And  so  when  a  matter  of  fact  is  alleged  with  divers  circum- 
stances, it  shall  not  be  sufficient  to  deny  it  as  alleged  along 
with  all  those  circumstances,  but  a  fair  and  sutetantial  answer 
must  be  given.'    This,  as  I  have  already  pointed  out,  is  a  T'ddtdt-y 
denial  of  a  feet  along  with  the  circumstances,  and  no  fair  and  ^  *  ^^^P^* 
substantial  answer  is  given  to  the  allegation  that  there  was  a 
bribe.     In  my  opinion  it  is  of  the  highest  importance  that 
this  rule  of  pleading  should  be  observed  strictly,  and  being 
convinced  that  it  is  one  of  the  highest  Ixjnefit  to  suitors  in 
the  Court,  I,  for  my  part,  intend  to  give  the  fullest  effect 
to  it." 

The  Court  of  Appeal  (10  Ch.  D.  303  ;  48  L.  J.  Ch.  495  ; 
39  L.  T.  552 ;  27  W.  R.  249)  oveniiled  Fry,  J.,  to  the  extent 
only  that  it  gave  the  defendant  leave  to  amend. 

In  ColkiU  V.  Goo(U  (2  Ch.  D.  842  ;  47  L.  J.  Ch.  370  ;  38  CoOeUe  v. 
L.  T.,  N.  S.  504)  the  plaintiff  claimed  damages  for  an  alleged 
infringement  by  the  defendant  of  his  copyright  in  a  song. 
The  claim  alleged  that  the  plaintiff  was  the  author  and 
composer  of  a  song  entitled  "  What  an  Afternoon/'  which  was 
a  book  within  the  meaning  of  the  5  &  0  Vict.  c.  45 ;  that  he 
iras  the  sole  proprietor  of  the  copyright  therein;  and  that 
the  song  had  been  duly  registered  at  Stationers'  Hall,  in 
accordance  with  the  provisions  of  that  Act.  The  defendant, 
in  his  defence,  pleaded  :  "  The  defendant  denies  that  the  said 
aong  has  been  duly  registered  at  Stationers'  Hall.  The  time 
of  the  first  publication  thereof  is  not  truly  stated  in  the 
registry."  At  the  trial  it  appeared  that  at  the  time  of 
registering  the  song  the  publisher's  name  was  not  correctly 
stated,  and  the  defendant's  comisel  sought  to  rely  on  this  as 
sustaining  the  defence  that  the  song  was  not  duly  registered. 
It  was  not  disputed  that  this  was  a  fatal  objection  to  the 
plaintiff's  right  to  recover,  if  upon  the  pleadings  he  could  rely 
upon  it ;  but  it  was  urged  that  the  defendant  could  only  rely 
on  the  defence  specially  pleaded,  viz.,  that  the  time  of  the  first 
publication  was  not  truly  stated. 

Mr.  Justice  Pry  took  this  view,  remai'king,  "The  first 
question  is,  whether  the  defence  that  the  name  of  the  publisher 
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is  not  tnily  stated,  is  open  to  the  defendant  on  the  pleadings 
as  they  stand  ?  .  .  There  is  a  paragraph  which  says,  *  The 
defendant  denies  that  tlie  said  song  has  been  diUy  registered 
at  Stationers'  Hall.  The  time  of  the  first  publication  thereof 
is  not  tnily  entered  in  the  registry.'  The  paragraph  contains, 
first,  a  general  proposition  denying  that  there  has  been  a  due 
registration ;  and,  second,  a  particular  allegation  that  the  date 
of  first  publication  has  been  untruly  stated.  Section  13  of  the 
Copyright  Act  requires  some  six  or  eight  matters,  among  them 
the  date  of  the  first  publication  and  the  name  of  the  publisher, 
to  he  truly  stated  in  the  register,  in  order  to  make  due 
registration ;  and  if  any  one  of  them  is  false,  it  will  invalidate 
the  registration.  The  defendant  alleges  that  one  of  these 
matters  is  falsely  stated,  and  if  that  be  so,  he  is  justified  in 
his  denial  of  due  registration.  He  might  have  been  equally 
well  justified  by  alleging  a  false  statement  of  any  other  of 
the  six  matters  which  are  required  to  be  stated ;  but  he  has, 
in  fact,  alleged  a  false  statement  of  only  one  of  them.  I  hold 
that  the  )>oint  pleaded  is  the  untrue  statement  of  the  date  of 
first  publication,  and  from  that  the  defendant  has  stated  a 
conclusion  of  law  that  the  registration  was  undue.  This  will 
not  let  in  CTidence  of  any  other  false  statement  which  would 
render  the  registration  invalid.  I  am  of  opinion  that  this 
case  is  governed  by  Byid  v.  Numiy  and  that  on  the  pleading 
the  defendant  cannot  go  into  the  question  whether  the  name 
of  the  publisher  is  truly  stated  or  not." 

So  in  Hayes  v.  Corcoian^  8  L.  K.  Ir.  75,  when  to  an  action 
in  ejectment  by  an  assignee  of  the  reversion  against  the 
assignor,  the  defence  denied  that  the  defendants  assigned  or 
made  over  the  premises  to  the  plaintiff,  it  was  held  that 
the  only  issue  was  the  execution  of  the  assignment,  and  that 
it  was  not  open  to  the  defendants  to  contend  that  the  assign- 
ment, though  in  fact  executed,  Avas  illegal  and  void,  as  contrary 
to  a  covenant  against  alienation  in  the  lease.  See  also 
Hildige  v.  O'Farrall,  8  L.  R.  Ir.  158;  Barnes  v.  BameSy  ibid. 
105;  EoivUy  v.  Laffan,  10  L.  R.  Ir.  9,  for  other  instances  of 
evasive  denials. 

The  cases  we  have  quoted  above  show  that  a  rigid  interpre* 
tation  was  given  to  rules  20  and  21  of  the  Rules  of  1875, 
directed  against  evasive  denials,  and  there  is  no  reason   to 
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believe  the  corresponding  rules  of  the  Rules  of  1883  will 
receive  a  more  liberal  construction. 

Where  a  defendant  wishes  to  deny,  as  a  fact,  that  he  has  Denial  of 
conimitted  a  particular  act,  or  entered  into  a  particular  contract,  *!*®  ***®' 

*  '  -^  '   ciency  in 

he  must  have  regard  to  the  provisions  of  rules  17  and  19,  law  of  a 
already  set  out.  Where,  however,  instead  of  wishing  merely  ^"*™<^- 
to  rely  upon  a  denial  of  the  facts,  he  intends  setting  up  the 
defence  that  the  particular  contract  on  which  he  is  sued  was 
not  made  with  all  the  formalities  required  by  law,  he  must  do 
more  than  merely  deny  that  it  was  made.  By  rule  20  of 
Order  XIX.  the  bare  denial  of  a  contract  is  only  a  denial 
that  it  was  made  in  fact,  and  is  not  *'  a  denial  of  the  legality 
or  sufficiency  in  law  of  such  contract,  promise,  or  agreement, 
whether  with  reference  to  the  Statute  of  Frauds  or  otherwise." 
The  defendant  in  this  case  must  specially  allege  in  his  defence  the 
particular  objection  he  means  to  take  to  the  sufficiency,  in  law, 
of  the  alleged  contract.  "  The  defendant  or  plaintiff  (as  the 
ease  may  be)  must  raise  by  his  pleading  all  matters  which 
show  the  action  or  counter-claim  not  to  be  maintainable,  or 
that  the  transaction  is  either  void  or  voidable  in  point  of  law, 
and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be, 
as  if  not  raised  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the 
preceding  pleadings,  as  for  instance,  &aud,Statute  of  Limitations, 
.  release,  payment,  performance,  facts  showing  ill^ality  either 
by  statute  or  common  law,  or  Statute  of  Frauds."  (Order  XIX. 
r,  15.)  The  corresponding  rule,  in  the  Rules  of  1875,  was 
rule  18.  It  was  not  so  full  as  the  new  rule  in  its  specific 
enumeration  of  the  grounds  of  defence  which  must  be  specially 
pleaded.  But  the  words  used  were  wide  enough  to  require 
the  defendant  to  plead  every  fact  which,  under  rule  15  of  Order 
XIX.,  he  is  now  required  to  plead. 

Clarice  v.  Calhw  (5  Ch.  D.  660 ;  46  L.  J.  Ch.  58)  is  an 
authority,  though  upon  the  clear  words  of  the  rule  it  would 
seem  that  authority  is  hardly  necessary,  that  the  Statute  of  Frauds 
most  be  specially  pleaded.  This  was  an  action  brought  to  recover 
the  price  of  barley  sold  by  the  plaintiff  to  the  defendant.  The 
statement  of  claim  alleged  a  contract  for  the  sale  of  the  barley 
bj  the  plaintiff  to  the  defendant,  and  also  (paragraph  8) 
that  the  defendant  had  '^  accepted  and  actually  received  the 
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Plcailingto  said  barley."     The  statement  of  defence  merely  denied  the 

thesuffi-  making  of  the  contract,  and  also  the  acceptance  and  receipt. 

law  of  a  At  the  trial  a  verbal  contract  for  the  sale  of  barley  was  proved, 

contract.  |^^j.  ^^^  j^^^  found  that  the  defendant  had  not  received  the 

barley.  The  learned  judge  (Field,  J.)  directed  a  verdict  for 
the  plaintiff,  ruling  that  the  issue  as  to  receipt  which  had 
been  found  in  the  defendant's  favour  was  immaterial,  as  the 
Statute  of  Frauds  had  not  been  specially  pleaded.  The 
defendant  moved  the  Queen's  Bench  for  a  new  trial,  on  the 
ground  that  there  was  no  contract  between  the  parties  within 
the  Statute  of  Frauds ;  but  the  Queen's  Bench  refused  a  rule, 
and  the  defendant  appealed.  The  Court  of  Appeal  upheld  the 
decision  of  the  Queen's  Bench. 

In  giving  judgment,  Kelly,  C.B.,  said :  "  The  case  must  be 
decided  on  these  pleadings,  and  the  law  says  that  if  the  defend- 
ant wishes  to  avail  himself  of  the  defence  offered  by  the  Statute 
of  Frauds  he  must  plead  that  statute  specially — he  must  allege 
that  he  intends  to  rely  on  the  statute.  Here  there  is  no  such 
allegation,  therefore  the  principal  issue  is  found  at  once  for  the 
plaintiff.  Going  over  the  other  issues,  we  come  to  that  raised 
in  the  3rd  paragraph  of  the  statement  of  claim.  There  the 
plaintiff  alleges  that  there  has  been  an  acceptance  and  actual 
receipt  of  the  goods,  or  part  of  them.  The  defendant  says  that 
this  is  not  true  ;  and  thereupon  the  judge  says  (and  he  is  right 
in  saying),  that  this  is  merely  the  allegation  and  traverse  of  an 
immaterial  fact.  It  is  urged  on  the  part  of  the  defendant  that 
the  plaintiff  has  anticipated  the  defence  of  the  Statute  of 
Frauds  in  his  statement  of  claim,  and  that  therefore  the  defend- 
ant need  not  aver  that  he  relies  on  the  Statute,  as  that  is  already 
understood.  But  this  would  introduce  into  the  system  of 
pleading  a  fiction  which  would  always  be  inconvenient,  and 
would  sometimes  be  extremely  unjust.  No  doubt  the  plaintiff 
introduces  an  allegation  of  acceptance  and  receipt,  which  the 
defendant  denies.  But  it  does  not  necessarily  follow  that  the 
defendant  intends  to  take  advantage  of  the  Statute  of  Frauds." 

Brett,  L.J. :  "As  a  general  rule,  all  that  is  required  iu 
pleading  is,  that  the  plaintiff  and  the  defendant  should  state 
clearly  and  concisely  the  facts  upon  which  they  rely.  But  in  the 
case  of  some  particular  defences,  where  it  is  admitted  or  cannot 
be  denied  that  a  contract  was  entered  into  by  the  parties,  the 
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defendant  may  wish  to  evade  his  liability  by  setting  up  the  rioa<iing  to 
Statute  of  Frauds,  or  by  assertiner  that  the  engagement  he  <^^<'*«"?- 
made,  the  nature  of  which  he  perfectly  understood  when  he  hiw  of  a 
made  it,  was  illegal,  and  therefore  not  binding.  In  such  a  casc^  oDntmct. 
the  defendant  must  state  specifically  the  statute  on  which  he 
intends  to  rely.  Order  XIX.  r.  23  is  intended,  in  ray  opinion, 
partly  as  an  enunciation  of  the  jealousy  with  which  the  law 
r^ards  that  class  of  defences,  and  partly  to  assimilate  the 
practice  at  law  and  equity  If  rule  25>  is  to  be  obeyed,  if  the 
•defendant  intends  to  insist  on  the  defence,  that  though  he  un- 
doubtedly entered  into  a  contract,  yet  as  that  contract  was  not 
in  writing  he  does  not  intend  to  ol)ser\c  it,  then  he  must  clearly 
state  his  intention,  or,  if  he  means  to  deny  the  legality  of  a 
contract  he  has  entered  into,  he  must  state  so  in  plain  tenns. 
Here  the  defendant  admits  that  there  is  a  contract  unfulfilled 
between  him  and  the  plaintiff ;  but  he  says  that  he  is  exempted  Clarke  v. 
fh)m  the  operation  of  rule  23  because  the  plaintifi^  put  fonvard  ^*"'^<'"'- 
an  allegation  to  show  that  the  contract  was  a  binding  one  under 
the  Statute  of  Frauds.  But  the  plaintiff  has  not  put  fonvai-d 
all  the  fects  that  arc  available  for  that  purpose.  He  has  not 
averred  that  the  contract  was  in  writing.  It  is  quite  consistent 
with  these  pleadings  that  there  was  a  binding  contract  within 
the  Statute  of  Frauds.  But  even  if  the  plaintiff  had  averred 
that  the  contract  was  in  writing,  or  that  there  had  l)ecn 
acceptance  and  receipt,  and  the  defendant  had  taken  issue, 
80  that  there  could  be  no  doubt  as  to  the  meaning  of  the  pica, 
jet  if  he  traversed  the  averments  without  stating  the  statute  on 
which  he  relied,  the  defence  under  the  statute  would  not  be 
admissible,  for  he  must  set  forth  his  intention  to  use  that 
defence  in  clear  terms."  Mellish,  L.J.,  and  Amphlett,  L..)., 
concurred. 

See  also  Catling  v.  King  (5  Ch.  Div.  (;(;0 ;  40  L.  J.  Ch.  384 ; 
86  L.  T.  526  ;  25  W.  R.  550)  ;  Datvkina  v.  Penrhgn  (4  App. 
Cas.  51  ;  48  L.  J.  Ch.  808  ;  39  L.  T.  583  ;  27  W.  R.  173)  ; 
PuUm  V.  Snelu9  (48  L.  J.  C.  P.  394  ;  40  L.  T.  363  ;  '11 
W.  R.  534).  In  the  latter  case  it  was  decided  that  where  a 
defendant  relies  upon  the  Statute  of  Frauds  he  must  not 
only  state  in  his  defence  that  he  relies  on  such  statute,  but 
the  &ct8  which  make  the  statute  applicable  must  distinctly 
i^ipear  in  the  pleadings.    It  would  seem,  however,  that  now  it  is 
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sufficient  for  the  defendant  to  say  what  section  (naming  it)  of 
the  Statute  of  Frauds  has  not  been  comphed  with  (Appendix  0., 
Section  4,  General  Defences). 

In  addition  to  the  three  general  rules  already  given  requiring 
a  specific  answer  in  the  case  of  e^'e^y  pleading,  there  are  four 
other  rules  which  specially  provide  for  such  a  detailed  ans>ver 
in  the  case  of  particular  actions. 
Defences  to      ^^^^  pleader  is  aware  that  in  a  considerable  number  of  cases 
specially      the  writ  may  be  specially  endorsed,  and  in  such  -cases  a  state- 
^^^         ment  of  claim  is  dispensed  with.     The  object  of  rules  1,  2, 
and  :»  of  Order  XXI.  is  to  secure  a  proper  statement  of  the 
j>articular  defences  on  which  the  defendant  will  rely  in  cases 
where  the  claim  has  been  stated  in  the  brief  and  compendious 
f(»rm  thus  authorised.    A  plaintiff  is  allowed  to  state  generally 
that  the  defendant  owes  him  so  much  for  goods  delivered 
l>etween  certain  dates,  or  whatever  the  cause  of  action  may  be  ; 
but  the  defendant  may  not  answer  generally  that  he  is  not  in- 
debted, and  leave  the  matter  there.     The  rules  are  as  follow  : — 

1.  "In  actions  for  debts  or  liquidated  demands  in  money 
(comprised  in  Order  III.  r.  6,  a  mere  denial  of  the  debt  shall  be 
inadmissible."    (Order  XXI.  r.  1.) 

2.  "  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact,  a.^., 
the  drawing,  making,  endorsing,  accepting,  presenting,  or  notice 
of  dishonour  of  the  bill  or  note."     (R.  2.) 

?K  •'  In  actions  comprised  in  Order  III.  r.  6,  clauses  (A)  and 
(B),  a  defence  in  denial  must  deny  such  matters  of  fact,  from 
which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are 
disputed  ;  e,(/,,  in  actions  for  goods  bargained  and  sold,  or  sold 
and  delivered,  the  defence  must  deny  the  order  or  contract,  the 
deliveiT,  and  the  amount  claimed  ;  in  an  action  for  money  had 
and  received,  it  must  deny  the  receipt  of  the  money,  or  the 
existence  of  those  facts  which  are  alleged  to  make  such  receipt 
l»y  the  defendant  a  receipt  to  the  use  of  the  plaintiff."    (E.  8.) 

These  rules  are  very  explicit,  and  the  pleader  will  have  little 
difficulty  in  applying  them  in  practice. 

A  further  pi*o\ision  of  Order  XXI.  is  that,  "  if  either  party 
wishes  to  deny  the  right  of  any  other  party  to  claim  as 
executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  or 
in  any  representative  or  other  alleged  capacity,  or  the  alleged 
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constitution  of  any  partnership  firm,  he  shall  deny  the  same 
specifically."    (R.  5.) 

We  have  already  seen  that  it  is  no  longer  necessary  for  a  Conditions, 
plaintiff  to  allege  the  performance  of  conditions  precedent  in  5^^^^^*^*^ 
his  statement  of  claim.    Snch  an  averment  is  implied  in  every  beftpecially 
pleading  ;  but  if  the  defendant  intends  to  dispute  the  perfonn-  <l«»»«*^« 
auce  of  any  condition  precedent  he  must  distinctly  specify  in 
liis  statement  of  defence  the  condition  in  (juestion,  and  say 
that  it  was  not  performed  by  the  plaintiff.    "  Any  condition 
precedent,  the  performance  or  occurrence  of  which  is  intended 
to  be  contested,  shall  be  distinctly  specified  in  his  pleading  by 
the  plaintiff  or  defendant  (as  the  case  may  be)."    (Order  XIX. 
r.  U.) 

So  far  attention  has  been  directed  to  the  cases  where  the  Defendant 
defendant  wishes  merely  to  deni/  the  allegations  on  which  the  ^^^^J^^ 
plaintiff  relies  ;  but,  in  addition  to  this,  he  may  wish  to  set  up  on  which 
new  facts  which  would  entitle  him  to  a  verdict,  although  the  **®  mea"»- 
facts  all^;ed  by  the  plaintiff  were  really  true.  This  he  is  en- 
titled to  do  ;  and  in  fact,  if  at  the  trial  he  means  to  rely  on 
any  facts  which  do  not  already  appear  in  the  pleadings  in  the 
action,  he  must  specially  set  them  out  in  his  defence.  '^  The 
defendant  or  plaintiff  (as  the  case  may  be)  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counter-claim  not 
to  be  maintainable,  or  that  the  transaction  is  either  void  or 
voidable  in  point  of  law,  and  all  such  grounds  of  defence  or 
reply  (as  the  case  may  be)  as  if  not  raised  would  be  likely  to 
take  the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  preceding  pleading,  as,  for  instance, 
fraud,  Statute  of  Limitations,  release,  payment,  perfoimance, 
fiicts  showing  illegality,  either  by  statute  or  common  law  or 
Statute  of  Frauds."  (Order  XIX.  r.  15.)  Where  the  defendant 
relies  upon  the  Statute  of  Limitations  or  the  Statute  of  Fnuids, 
it  would  seem  that  it  is  now  enough  for  him  merely  to  allege 
that  the  debt  was  barred  by  the  Statute  of  Limitations,  naming 
it,  or  that  such  a  section,  naming  it,  of  the  Statute  of  Frauds 
has  not  been  complied  with.  (Appendix  D.,  Section  4,  General 
Defences.)  But  in  other  cases  he  must  briefly  set  out  the  new 
facis  on  which  he  relies  to  found  his  defence  of  release, 
ill^^ty,  or  whatever  it  may  be.  It  would  not,  for  instance,  be 
aofficient  for  a  defendant  to  say  that  the  contract  sued  on  was 
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immoral  wiiliout  setting  out  fjujts  to  show  how  it  was  immoral, 
unless  the  alle«:e(l  immomlity  of  the  contract  appeared  on  the 
face  of  the  statement  of  claim.  Ag^ain,  it  would  lie  hardly  proper 
for  the  defendant  to  say  **  tlie  defendant  pleads  a  release."  He 
should  allejre  specifically  that  the  cause  of  action  was  released 
on  such  a  date  hy  a  deed.  So  in  an  action  for  libel  the 
defendant  must  set  out  the  facts  on  which  he  relies,  either  to 
show  justificjition  or  pnvilege,  and  he  is  not  entitled  to  prove 
either  one  or  the  other  of  these  defences  under  a  mere  denial 
that  the  defendant  wrote  or  published  the  libel  maliciously. 
{Belt  V.  Lmre.%  51  L.  J.  Q.  B.  859.)  On  the  same  principle  if 
a  defendant  in  an  action  for  lil)el  relies,  in  mitigation  of 
damaj^es,  upon  the  bad  reputation  of  the  plaintiflT,  he  must  in 
his  statement  of  defence,  8i)ecifically  allege  that  the  plaintiff  was 
a  pei-son  of  bad  reputation.  {Scott  v.  Sampson ^  8  Q.  B.  D.  491  ; 
51  L.  J.  Q.  B.  880  ;  40  L.  T.  412  ;  3o  W.  R.  541.) 

The  defendant,  in  setting  out  the  facts  upon  which  he  relies, 
must  set  them  out  concisely,  and  \\\t\\  a  due  regard  to  the  rules 
already  given  directed  against  prolixity  of  statement.  In 
Hmp  V.  Marria  (40  L.  J.  Q.  B.  761  ;  2  Q.  B.  Div.  080),  the 
(''ourt,  under  the  particular  circumstances  before  it,  refused  to 
strike  out  a  statement  of  defence  which  was  very  prolix ;  but 
under  the  powers  given  to  the  taxing  officer  by  Order  XLX. 
r.  2,  the  defendant,  in  such  a  case,  would  be  liable  to  pay  all 
the  costs  occasioned  by  the  prolixity. 

A  defendant  may  plead  any  gi-ound  of  defence  which  arises 
after  the  plaintiif  has  brought  his  action.  "  Any  ground  of 
defence  which  has  arisen  after  action  brought,  but  before  the 
defendant  has  delivered  his  statement  of  defence,  and  before 
the  time  limited  for  doing  so  has  expired,  may  be  raised  by  the 
defendant  in  his  statement  of  defence,  either  alone,  or  jointly 
with  other  grounds  of  defence."  (Order  XXIV.  r.  1.)  "Where 
any  ground  of  defence  arises  after  the  defendant  has  delivered 
a  statement  of  defence,  or  afi;er  the  time  limited  for  his  doing 
so  has  expired,  the  defendant  may  .  .  .  within  eight  days 
after  such  ground  of  defence  has  arisen,  or  at  any  subsequent 
time,  by  leave  of  the  Court  or  a  judge,  deliver  a  further  de- 
fence .  .  .  setting  forth  the  same."  (R.  2.)  "  The  {rfain- 
tiff  is  entitled,  when  a  defendant  ^.lieges  a  ground  of  dcfenoe 
which  has  arisen  since  the  commencement  of  the  action,  to 
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deliver  a  confessiou  of  such  defence,  and  sign  judgment  for  his 
costs  up  to  the  time  of  the  pleading  of  such  defence,  unless  the 
Court  or  a  judge  shall,  either  before  or  after  the  delivery  of 
such  confession,  otherwise  order."     (R.  3.) 

It  is  no  longer  necessary,  nor  indeed  proper,  for  a  defendant  Damages 
to  deny  that  the  plaintiff  has  suffered  the  damage  claimed.    A  2°*-^^ 
denial  of  damages  is  implied  in  eveiy  pleading.     "  No  denial 
or  defence  shall  be  necessary  as  to  damages  claimed,  or  their 
amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  . 
caseSy  unless  expressly  admitted."     (Order  XXI.  r.  4.) 

"  No  plea  or  defence  shall  be  pleaded  in  abatement."  (Order  Pleas  in 
XXI.  r.  20.)  But  it  was  held  by  the  House  of  Lords,  in  ^^{^J^ 
Kendall  v.  Hamilton  (4  App.  Cases  504  ;  48  L.  J.  C.  P.  TOf) ; 
41  L.  T.  418  ;  28  AV.  R.  97),  that  the  abolition  of  pleas  in 
abatement  does  not  take  away  the  right  of  a  defendant  to 
insist  upon  his  co-contractors  being  joined  as  defendants.  The 
proper  course  for  a  defendant  who  desires  a  person  jointly 
liable  with  him  to  be  added  to  the  action,  is  to  aj^ply  at  cham- 
bers under  Order  XVI.  r.  11. 

Demurrers  are  now  abolished.  Every  objection  which  Ibnnerly  Demumera 
would  have  l)een  taken  by  demurrer  must  now  be  stated  in  the  *'^'^"*"®"- 
defence,  or  must  form  the  ground  of  a  substantive  application 
to  the  Court  or  a  judge  for  an  order  striking  out  the  statement 
of  claim,  defence,  or  reply,  as  the  case  may  l)e,  on  the  ground 
that  it  discloses  no  cause  of  action  or  defence. 

Order  XXV.  describes  the  proceedings  in  lieu  of  demurrer. 
Rule  1  forbids  demurrers  for  the  futui*e,  and,  by  rule  2,  "  Any 
party  shall  be  entitled  to  raise,  by  his  pleading,  any  point  of 
law,"  and  the  same  may  either  be  disposed  of  by  the  Judge  at 
the  trial,  or  by  consent  of  the  parties,  or  by  order  of  the  Court 
on  the  application  of  either  party  it  may  be  set  down  for  hear- 
ing, and  disposed  of  at  any  time  before  the  trial.  The  point  of 
law  on  which  the  party  pleaduig  relies  must  be  stated  in  a 
short  and  compendious  form,  making  one  of  the  paragraphs  of 
his  pleading.  Thus  to  an  action  upon  a  guarantee  where  the 
defendant  wishes  to  take  the  objection  that  the  consideration  is 
a  past  one,  he  may  plead,  "  The  defendant  will  object  that  the 
guarantee  discloses  a  past  consideration  on  the  face  of  it ; "  or, 
where  in  an  action  for  slander  die  plaintiff  is  driven  to  rely  for 
his  cause  of  action  upon  special  damage,  the  defendant  may 


78 


GENERAL   PRINCIPLES   AND   RULES   OF  PLEADING. 


Pleading  a 
legal  objec- 
tion to  the 
claim. 


How  an 
evasiTo 
defence 
may  be  ex- 
cepted to. 


plead,  **The  defendant  will  object  that  the  special  damage 
stated  is  not  sufficient  in  point  of  law  to  sustain  the  action." 
(Appendix  p].,  Section  III.) 

It  would  seem,  however,  that  pleadin*^  the  objection  in  law  is 
not  the  only  coni'se  open  to  a  party  who  has  a  valid  le«^al  objec- 
tion to  the  whole  of  the  pleadinjjf  of  his  opponent. 

By  (.)rder  XXV.  r.  4,  "  The  Court  or  a  judo^e  may  order  any 
plejidinj^  to  be  struck  out  on  the  «:round  that  it  discloses  no 
reasonable  canse  of  action  or  defence,  or  in  an^  such  case  or 
in  case  of  the  action  or  defence  he\n<r  shown  by  the  pleadin*^ 
to  be  frivolous  or  vexatious,  the  Couit  or  a  judo^e  may  order 
the  action  to  l)e  stayed  or  dismissed,  or  judj^ent  to  \ye  entered 
accordingly,  as  may  be  just ; "  but  it  is  provided  by  the  next  rule. 
**  No  action  or  proceedinj]^  shall  be  open  to  objection  on  the 
<rround  that  a  merely  declaratory  judgment  or  order  is  sought  there- 
by, and  the  Court  may  make  binding  declarations  of  right  whether 
any  consequential  relief  is  or  could  be  claimed  or  not."  (R.  5.) 

The  Defence  when  settled  must  be  signed  by  counsel. 

There  are  several  courses  ojxin  to  a  plaintiff  who  wishes  to 
take  exception  to  a  defence  on  the  gi'ound  that  it  discloses 
no  answer,  or  an  evasive  answer  to  the  statement  of  claim. 
1.  He  may  proceed  under  Order  XXV.  r.  5,  by  summons  at 
Chambers,  and  apply  to  have  the  defence  struck  out,  on  the 
ground  that  it  discloses  no  reasonable  answer.  2.  He  may 
raise  by  his  })leading  the  point  of  law  on  which  he  means  to 
rely,  and  either  apply  to  have  the  case  set  down  for  argument 
forthwith,  or  avail  himself  of  the  objection  at  the  trial.  8.  He 
may,  when  the  defence  is  embarrassing,  apply  at  any  stage 
for  an  oixler  that  the  whole  pleading  or  the  objectionable  \ysLrt 
may  be  struck  out.  (Order  XIX.  r.  27.)  4.  Or  treating  the 
evasive  answer  as  no  answer,  he  may  forthwith  apply  to 
the  Court  for  judgment  upon  admissions  in  the  pleadings. 
T).  Another  couree  is  for  the  plaintiff  to  wait  until  the  hearing, 
and  then  submit  that  the  evasive  denial  is  an  admission,  and 
object  to  the  party  pleading  it  adducing  any  evidence  against 
such  admission.  (See  Thorp  v.  ffold&warth,  8  Ch.  D.  687  ; 
45  L.  J.  Ch,  40G  ;  Byrd  v.  iXtmn,  7  Ch.  D.  284  ;  47  L.  J. 
Ch.  1  ;  87  L.  T.  585  ;  20  W.  R.  110  ;  Tildesley  v.  HarjHn', 
7  Ch.  D.  408  ;  47  L.  J.  Ch.  268  ;  88  L.  T.  60  ;  26  W.  R.  268.) 
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SECTION  III.— Counter-claim. 

On  the  subject  of  counter-claims  there  are  two  questions 
that  call  for  consideration — 1st.  When  may  a  defendant  plead 
a  connter-claimy  and  of  what  nature  may  it  be  ?  2nd.  In 
what  form,  and  with  regard  to  what  rules  of  pleadin^^  should 
it  be  pleaded  ? 

Ist.    WTien  a  counter-claim  can  be  pleaded, — By  rule  3  of  Tlicrc  may 
Order  XIX.,  "  A  defendant  in  an  action  may  set-off  or  set  up,  ^i^"  n*^* 
by  way  of  counter-claim  against  the  claims  of  the  plaintiff,  respect  of 
any  right  or  claim,  whether  such  set-off  or  counter-claim  sound  *"^  ™*  *^' 
in  damages  or  not,  and  such  set-off  or  counter-claim  shall  liave 
the  same  effect  as  a  statement  of  claim  in  a  cross  action,  so  as 
to  enable  the  Court  to  pronounce  a  final  judgment  in  the  same 
action,  both  in  the  original  and  on  the  cross  claim.    But  the 
Court  or  a  judge  may,  on  the  application  of  the  plaintiff 
before  trial,  if  in  the  opinion  of  the  Court  or  judge  such  set- 
off or  counter-claim  cannot  be  conveniently  disposed  of  in  the 
pending  action,  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendant  to  avail  himself  thereof.*'    These  words  arc 
general  in  their  terms,  and  there  can  be  no  doubt  that  they 
give  a  defendant  the  right  of  counter-claiming  against  the 
plaintiff  in  respect  of  a  matter  which  has  no  connection  with 
the  subject-matter  of  the  original  action,  subject  to  the  power  Pi-oviso  to 
vested  in  the  Court  to  strike  out  the  counter-claim,  where  the  ^^^^  ^"^®- 
trial  of  the  action  would  be  embarrassed  by  retaining  it.    There 
are  many  cases  where  the  Court  has  acted  upon  this  power. 
CBoiherham  v.   Prest,  49  L.  J.  C.  T.  104  ;  41  L.  T.  558  ; 
28  W.  R.  277  ;  Fii^erald  v.  Day,  6  L.  J.  Ir.  32G  ;  Hildige  v. 
FarraU,  8  L.  R.  Ir.  158  (C.  A.)  ;  Gray  v.  Webb,  21  Ch.  D. 
802  ;  51  L.  J.  Ch.  815 ;  46  L.  T.  815  ;  31  W.  R.  87.)     But 
the  general  rule  is  that  stated  by  Kay,  J.,  in  the  last  case,  viz., 
that  a  counter-claim  may  be  brought  on  any  cause  of  action 
against   the  plaintiff  in  the  same   cliaracter.     The   counter- 
claim against  the  plaintiff  must  be  against  him  in  the  same 
character  as  that  in  which  he  sued  in  the  original  action. 
Thus  where  a  plaintiff  sued  in  his  own  right,  a  counter- 
claim against  him  in  his  representative  capacity  as  executor  was 
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stnick  out.     (Macdmakl  v.  Caringion^  4  C.  P.  D.  28  ;  48  L.  J- 
C.  P.  178  ;  39  L.  T.  426  ;  27  W.  R.  153.) 

Bufc  the  right  of  the  defendant  is  not  limited  to  counter- 
claiming  against  the  plaintiflF  alone.  He  may,  nnder  certain 
stringent  limitations,  even  bring  in  third  parties  as  defendants 
to  his  counter-claim,  and  seek  relief  against  them  and  the 
l)laintiff  jointly,  or  alternatively  against  the  plaintiff  or  them. 
By  Order  XXI.  r.  1 1  :  "  Where  a  defendant  by  his  defence 
sets  up  any  counter-claim  which  raises  questions  between  him- 
self and  the  plaintiff  along  with  any  other  persons,  he  shall 
add  to  the  title  of  his  defence  a  further  title  similar  to  the 
title  in  a  statement  of  claim  setting  forth  the  names  of  all  the 
persons  who,  if  such  counter-claim  were  to  be  enforced  by 
cross  action,  would  be  defendants  to  such  cross  action,  and 
shall  deliver  his  statement  of  defence  to  such  of  them  as  an* 
parties  to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintiff;"  and  by  rule  15: 
"  Where  a  defendant  sets  up  a  counter-claim,  if  the  plaintiff 
or  any  other  person  named  in  manner  aforesaid  as  party  to 
such  counter-claim,  contends  that  the  claim  thereby  raised 
ought  not  to  be  disposed  of  by  way  of  counter-claim,  but  in  an 
independent  action,  he  may  at  any  time  before  reply,  apply  to 
the  Court  or  a  judge  for  an  order  that  such  counter-claim  may 
be  excluded,  and  the  Court  or  a  judge  may,  on  the  hearing  of 
such  application,  make  such  order  as  shall  be  just/* 

It  was  intimated  by  Blackburn,  J.,  in  Trelevm  v.  Bray 
(1  Ch.  D.  176  ;  45  L.  J.  Ch.  113  ;  83  L.  T.  827  ;  24  W.  R. 
198),  that  a  defendant  cannot  counter-claim  against  a  third 
party  between  whom  and  the  plaintiff  no  relation  exists  ;  and 
in  Turner  v.  Hednesford  Gas  Co.^  47  L.  J.  Exch.  296  ; 
3  Ex.  Div.  145 ;  88  L.  T.  8  ;  26  W.  R.  308),  Brett,  L.J., 
quoted  this  dictum  with  approval. 

The  case  last  mentioned  is  the  leading  authority  as  to  the 
circumstances  under  which  a  defendant  can  counter-claim 
against  a  third  person.  In  that  case  the  statement  of  claim 
alleged  that  the  defendants  had  refused  to  allow  the  plaintiff  to 
complete  certain  works  which  he  had  commenced  pursuant  to  a 
contract  made  between  him  and  them,  and  claimed  damages  tot 
such  refusal.  The  defence  alleged  that  the  defendants  were 
entitled  by  the  provisions  of  the  contract  to  take  the  works  out 
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of  the  hands  of  the  plaintiff,  if  be  should  fail  to  coustract  them  connter- 
to  the  approval  of  their  engineer;  that  the  plaintiff  had  so  ^^*\"^ 
made  de&alt,  and  they  had  therefore  taken  the  works  into  third 
their  own  hands.    The  defendants,  by  way  of  counter-claim,  P'^rties. 
flonght  to  recover  from  the  plaintiff  the  expenses  incurred  by 
them  owing  to  his  default  in  not  duly  constructing  the  works 
porsoant  to  the  contract,  and  in  other  paragraphs  of  the 
counter-claim  they  claimed  to  recover  £200  from  one  Round 
(whom  they  made  a  party  to  the  counter-claim)  on  a  bond 
given  by  Round  to  the  defendants,  by  which  he  had  bound 
himself  to  be  answerable  to  the  defendants  to  the  extent  of 
£200  as  surety  for  the  proper  execution  by  the  plaintiff  of  the 
contract  made  between  the  plaintiff  and  the  defendants  to 
the  satisfaction  of  the  engineer  of  the  defendants  for  the  time 
being. 

The  defendants  alleged  the  default  of  the  plaintiff  in  not 
duly  constructing  the  works  as  already  mentioned,  and  claimed 
in  consequence  to  recover  damages  from  Round.  Round  took 
out  a  summons  to  exclude  so  much  of  the  counter-claim  as 
related  to  him,  on  the  ground  that  it  did  not  raise  a  question 
between  the  defendants  and  the  plaintiff  along  with  him,  and 
the  case  ultimately  came  to  the  Court  of  Appeal. 

In  giving  judgment,  Brett,  L.  J.,  said :  "  Rule  5  of  Order  Tunier  v. 

XXII.  does  not  say  that  the  cause  of  action  must  raise  ques-  f^^^ 

tions  against  the  plaintiff  along  with  others,  but  that  where  the 

counter-claim  raises  questions  between  the  defendant  and  the 

plaintiff  along  with  any  other  person,  the  defendant  may  bring 

in  sach  person  by  counter-claim,  that  is  to  say,  that  where 

a  counter-claim  raises  a  question  which,  if  the  counter-claim  had 

been  an  original  action,  could  have  been  enforced  against  the 

plaintiff  and  any  other  person,  then  that  such  other  person  can 

be  made  a  party  to  the  suit  by  the  delivery  to  that  person,  by 

the  defendant,  of  his  defence  and  counter-claim  within  the  time 

and  in  the  manner  specified  by  the  rules  of  Court.    It  is 

undoubtedly  quite  true,  as  was  said  by  Blackburn,  J.,   in 

Trtiwen  v.  Bray^  that  there  cannot  be  a  counter-claim  against 

a  third  party  between  whom  and  the  plaintiff  no  relation  exists ; 

bat  it  is  also  quite  true,  and  indeed  expressly  provided,  that 

wiMTOveTy  by  reason  of  some  legal  or  equitable  relation  between 

the  parties^  certain  facts  are  disclosed  which  raise  a  question 
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between  the  plaintiff  and  the  defendant,  and  where  these  facts 
if  true  form  the  groand  of  a  good  counter-claim  by  the  defen- 
dant against  the  plaintiff,  then  if  these  same  facts  also  raise  a 
question  between  the  defendant  and  a  third  person,  that  third 
person  may  be  made  a  defendant  to  the  counter-claim  delivered 
by  the  defendant  to  the  original  suit,  and  this  too  even  though 
the  third  person  could  not  have  been  made  a  party  to  the  action 
as  originally  brought  by  the  plaintiff.  Now  in  this  counter- 
claim the  defendants  have  raised  a  question  which  gives  them 
a  good  answer  to  the  claim  of  the  plaintiff,  and  it  further  shows 
that  they  have  a  right  to  relief  against  Round — ^a  right  which 
arises  out  of  the  same  facts  as  those  which  form  the  foundation 
of  the  contention  between  them  and  the  plaintiff.  There  is 
therefore  a  question  in  litigation  between  the  plaintiff  and  the 
defendants  which  would  also  be  a  question  between  the  defen- 
dants and  Round.  The  bond  indeed  on  which  the  defendants 
claim  to  recover  from  Round  is  not  one  to  which  the  plaintiff  is 
a  party;  but  there  is  an  equitable  relation  between  all  the 
three,  for  Round  is  surety  for  the  plaintiff,  and  is  thereby  liable 
to  a  certain  extent  to  the  defeudants  for  the  performance  by  the 
plaintiff  of  his  agreement.  The  same  question,  therefoie, 
interests  all  these  parties.  The  surety  Round  is  not  lialle 
until  the  plaintiff  breaks  the  contract,  and  that  which  gives  the 
defendant  a  right  to  counter-claim  against  the  plaintiff  is  the 
breach  by  the  plaintiff  of  his  contract,  so  that  there  is  a  relation 
l)etween  the  parties  of  a  sufficiently  intimate  character  to  enable 
Round  to  be  made  a  party  to  this  suit.  Where  the  litigation  is 
really  common  litigation  arising  out  of  a  subject  common  to  all 
the  parties  attempted  to  be  brought  into  the  suit,  I  am  of 
opinion  that  we  should  give  these  rules  full  and  free  operation 
in  order  that  the  intention  of  the  statute  may  prevail,  and  that 
one  litigation  may  include  and  conclude  all  those  parties 
between  whom  there  is  really  one  and  the  same  question  in 
issue."  See  also  Warner  v.  Twining^  24  W.  R.  53G  ;  Fumess 
V.  Booth,  4  Ch.  D.  586;  46  L.J.  Ch.  112;  25  W.  R.  267; 
Harris  v.  Gamble,  6  Ch.  D.  748 ;  46  L.  J.  Ch.  768 ;  Barber  v. 
Blaiberg,  19  Ch.  D.  478 ;  51  L.  J.  Ch.  509 ;  56  L.  T.  52. 

A  defendant  may  have  a  counter-claim  although  he  admits 
the  plaintiff's  claim,  and  in  the  Mersey  Steamship  Company  v. 
Shuttletoorih  i  Co.,  11  Q.  B.  D.  531,  where  in  an  action  for 
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a  liquidated  demand  the  defendants  pleaded  admitting  the  c^^™ 
claim  but  setting  np  a  counter-claim  for  unliquidated  damages 
to  a  greater  amount,  the  Court  of  Appeal  refused  to  give  the 
plaintiff  judgment  upon  his  claim  and  to  order  the  amount  to 
be  brought  into  Court  to  abide  the  event  of  the  counter-claim. 
"  A  plaintiff,"  said  Cotton,  L.  J.,  "  is  not  entitled  to  have  the 
money  paid  into  Court  unless  the  counter-claim  is  frivolous  and 
nnsabstantial." 

It  is  no  objection  to  a  counter-claim  that  it  exceeds  in  amount  Counter- 
the  daim  in  the  original  action.     Rule  17  of  Order  XXI.  says :  ^5^^"*^ 
**  Where  in  any  action  a  set-off  or  counter-claim  is  established  amouut  of 
as  a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge      "^' 
may,  if  the  balance  is  in    favom*  of   the  defendant,    give 
judgment  for  the  defendant  for  such  balance,  or  may  otherwise 
adjndge  to  the  defendant  such  relief  as  he  may  be  entitled  to 
upon  the  merits  of  the  case." 

Neither  is  it  any  objection  to  the  counter-claim  that  it 
amounts  to  less  than  the  claim.    This  question  arose  in  Mostyn 
v.  We9t  Mostyn  Company  (1  C.  P.  D.  145  ;  45  L.  J.  C.  P.  401). 
In  giving  judgment  Brett,  J.,  said  :  "  Supposing  the  counter- 
claim to  show  a  right  to  some  damages,  but  that  it  is  obvious 
that  the  amount  of  such  damages  would  not  be  equal  to  the 
amount  of  the  claim  to  which  it  is  pleaded,  would  it  be  demur- 
rable ?    If  it  is  to  be  treated  as  a  set-off  under  the  old  system,  it  And 
is  clear  that  it  would,  for  a  plea  of  set-off  pleaded  to  the  whole  of  cuSm?or 
the  claim,  alleged  that  the  set-off  was  of  an  amount  equal  to  the  less  than 
45laim.   I  think,  however,  that  the  3rd  rule  of  Order  XIX.  shows  ""^^^  ""^ 
that  a  counter-claim  is  not  like  a  plea  of  set-off,  for  by  that  rule  allowable. 
the  counter-claim  is  to  have  the  same  effect  as  a  statement  of 
claim  in  a  cross  action.    The  meaning  seems  to  be,  that  where 
there  is  a  claim  and  a  counter-claim,  the  effect  shall  be  similar 
to  the  effect  under  the  old  system  where  the  parties  «^!;reed 
that  cross  actions  should  be  tried  together,   and  judgments 
having  been  given,  there  should  be  execution  only  for  the 
balance  of  one  judgment  over  the  other,  except  that  under  the 
new  system  the  judgment  is  only  to  be  for  the  balance  of  one 
daim  over  the  other.     If  so,  the  counter-claim  will  be  good 
if  it  shows  a  right  to  any  amount  of  damages  whatever,  and 
no  question  arises  as  to  whether  the  amount  of  the  counter-claim 
equals  the  amount  of  the  claim.    Therefore,  where  there  is 
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a  demurrer  to  the  whole  of  a  statement  of  defence,  if  sucb 

statement  shows  a  ^ood  counter-claim   for  any  amount,  the 

demurrer  must  fail,  and  the  statement  of  defence  stand  good."' 

And  the  decision  was  that  a  counter-claim,  being  in  the  nature 

of  a  cross  action,  may  be  f?ood  although  it  does  not  cover  the 

whole  of  the  plaintiff's  claim. 

Counter.  Whether  a  counter-claim  can  be  brought  in  respect  of  a 

r**TCcrof     ^^^^^  ^^  action  arising  after  the  issue  of  the  writ  in  the  original 

cause  of       action  is  still  open  to  doubt,  although  the  better  opinion  seems 

aebwn  after  ^  j^^  ^.j^^^  -j.  ^^^     j^^^^  jyj    ^^  ^^  ^^le  Original  Hartltpool 

Collieries  Compafiy  v.  Gibb  ((J  Ch.  D.  713  ;  4G  L.  J.  Ch.  311 ; 
86  li.  T.  433)  decided  in  the  negative ;  but  Fry,  J.,  in  the  later 
case  of  Beddall  v.  Maitland  (17  Ch.  D.  174  ;  50  L.  J.  Ch.  401 ; 
44  L.  T.  248),  upon  a  review  of  all  the  authorities,  came  ta 
the  conclusion  that  a  defendant  may  counter-claim  for  a  cause 
of  action  which  has  arisen  after  the  writ,  and  his  lordship's 
view  would  seem  to  be  borne  out  by  the  dicta  of  the  Court  of 
Appeal  in  Ellis  v.  Munson  (35  L.  T.  585),  and  by  the  ratia 
decidendi  of  McGowan  v.  Middleton  (1 1  Q.  B.  D.  404). 

It  has  been  decided  that,  if  two  or  more  persons  sue  together 
as  plaintiffs,  the  defendant  can  counter-claim  against  them 
singly.  {Manchesfery  Sheffield,  and  Lincolnshire  RaUicay  Com- 
jyanyy.  Brooks,  2  Ex.  D.  243  ;  4(1  L.  J.  Exch.  244  ;  86  L.  T.  103  ; 
25  W.  "R.  413.)  There,  two  railway  companies,  as  joint  lessees 
of  a  railway,  sued  for  statutory  tolls,  and  the  defendant  set  up 
against  each  company  separate  counter-claims  for  damages 
in  respect  of  delay  in  the  delivery  of  goods.  The  plaintiffs 
applied  to  have  the  counter-claims  struck  out;  but  first 
Grove,  J.,  at  chambers,  and  then  the  Court  on  appeal,  refused 
the  appUcation. 
Canathiitl  Can  a  third  party,  who  is  brought  in  by  a  defendant, 
counter-  counter-claim  against  the  defendant  ?  In  iStreef  v.  Cover  (2 
cUdm^  "  Q.  B.  D.  498;  46  L.  J.  Q.  B.  582  ;  36  L.  T.  766  ;  25  W.  R.  750) 
d^en^ant  ?  ^^  ^^  decided  in  the  negative ;  but  in  the  later  case  of  Tok^ 
V.  Andrews  (4  Q.  B.  D.  428;  51  L.  J.  Q.  B.  281 ;  80  W.  R.  659) 
doubts  were  thrown  upon  this  decision,  and  it  was  decided 
that  a  plaintiff,  in  his  reply,  might  counter-claim  against  the 
defendant's  counter-claim  in  respect  of  a  cause  of  action  which 
arose  after  the  issue  of  the  WTit  but  before  the  defence  and 
counter-claim  was  delivered. 
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Ths  Form  of  the  Counter-claim. — The  defence  and  counter-  The  form 
<;laim  are  combined  in  the  same  dociunent,  which  ought  to  **^*^® 
be  headed  "  Defence    and   Counter-claim."      In  the  forms  claim. 
^ven    in   the  Appendix    there   is  a    sub-head,   "  Defence," 
under  which  the  paragraphs  relating  exclusively  to  the  defence 
are   given  ;   and   then    another   sub-head,  "  Counter-claim," 
nnder  which  the  fects  which  support  the  counter-claim  are 
ranged  in   numbered  paragraphs.      But  though   "  defence " 
and  "  counter-claim  "  are  thus  combined  in  the  same  document, 
it  most  be  borne  in  mind  that  they  are  distinct  pleadings, 
and  there  must  be  in  the  body  of  each  the  allegations  of 
fact  essential  to  support  it. 

It  is  now  well  settled  that  a  defendant  cannot,  for  the  pur-  Facts  in 
poses  of  his  counter-claim,  rely  upon  the  facts  stated  in  the  ^^^^^^ 
defence,  unless  those  &cts  are  repeated  in  the  body  of  the  able  for 
counter-claim,  or,  which  is  the  preferable  course,  expressly  in-  ^.'**%" 
corporated  by  apt  words  in  the  latter.  incorpo- 

This  was  first  decided  in  Hollmvay  v.  York  (25  W.  R.  G27).  "'^'^• 
There  the  trustee  in  liquidation  of  the  affairs  of  a  person  who 
had  oontracted  to  purchase  real  estate  sued  the  vendor  for  a 
return  of  the  deposit-money  paid  by  the  debtor,  alleging  that 
the  latter  had,  before  his  liquidation,  rescinded  the  contract,  on 
the  ground  of  the  vendor's  want  of  title.  The  defendant  de- 
livered a  defence  and  also  a  counter-claim,  asking  specific  per- 
formance of  the  contract  by  the  plaintiff.  The  counter-claim 
4id  not  state  the  contract  (which  was  set  out  in  the  statement 
of  claim),  but  mentioned  it  as  "  the  said  agreement ;  "  nor  did 
it  appear  in  the  counter-claim  at  all,  except  perhaps  by  the 
title,  that  the  plaintiff  was  the  trustee  in  liquidation.  The 
plaintiff  demurred  to  the  counter-claim  generally,  on  the  ground 
of  want  of  equity  ;  but  during  the  argument  of  the  demurrer, 
the  Master  of  the  Rolls  conmiented  on  the  form  of  thg  counter- 
claim. He  pointed  out  that  no  facts  were  pleaded  in  the 
eonnter-claim  sufficient  to  support  it.  In  the  counter-claim 
the  defendant  did  not  state  the  liquidation  proceedings,  nor 
that  the  plaintiff'  was  a  trustee,  nor  did  he  set  out  the  agree- 
ment for  sale.  It  had  been  said  that  he  might  refer  to  the 
title  to  discover  the  plaintiff's  status,  and  to  the  statement  of 
daim  for  the  form  of  the  agreement ;  but  considering  Order 
XIX.,  r.  8,  he  did  not  think  he  could  do  this  ;  in  his  opinion 
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the  statement  of  the  fiacts  must  be  contained  in  the  body  of 
the  counter-claim. 

Orowe  V.  Bamkott  (L.  R.  6  Ch.  D.  753  ;  46  L.  J.  Ch.  855  ; 
37  L.  T.  68  ;  25  W.  R.  78D)  was  an  action  of  ejectment  for 
breach  of  a  covenant  in  a  lease  to  repair  the  demised  premises. 
The  defendants  Bamicott  and  Isett,  who  were  the  lessees  from 
the  plaintiffs,  agreed  to  sublet  the  premises  to  the  defendant 
Timewell,  subject  to  their  obtaining  the  consent  of  the  plain- 
tiffs. Before  this  consent  had  been  obtained,  Timewell,  with- 
out the  knowledge  of  the  other  defendants,  got  into  possession 
of  the  premises,  and  commenced  pulling  down  and  converting 
them  into  a  skating  rink.  As  soon  as  the  plaintiffs  became 
aware  of  this,  the  action  was  commenced  claiming  possession 
of  the  premises,  damages  from  Barnicott  and  Isett  for  breach 
of  covenant,  and  an  injunction  against  Timewell.  TimeweU 
delivered  a  defence  and  counter-claim  headed,  '^  Statement  of 
Defence  and  Counter-claim  of  the  Defendant  A.  T.  Timewell." 
It  consisted  of  fourteen  paragraphs,  numbered  consecutively. 
The  first  thirteen  paragraphs  contained  a  statement  of  the  facts, 
on  which  the  defendant  relied  by  way  of  defence,  but  made  no 
reference  to  a  counter-claim.  Among  other  things,  there  was  a 
statement  that  the  defendant  had  entered  into  a  covenant  for 
the  ei*ection  of  iron  buildings  on  the  demised  premises  at  a  cost 
of  £1500,  and  that  he  had  already  laid  out  £500  on  the  pre- 
mises. Paragraph  14  followed  immediately  after  paragraph  13, 
without  any  distinction,  and  was  in  these  words :  "  This  de- 
fendant, by  way  of  counter-claim,  claims  to  be  paid  by  the 
plaintifis,  and  the  defendants  Bamicott  and  Isett,  damages 
for  the  loss  he  has  sustained  in  consequence  of  his  expenditure 
aforesaid  upon  the  said  premises  to  the  amount  of  £1500,  and 
he  claims  interest  on  such  sum."  At  the  trial,  objection  was 
taken  that  there  was  no  statement  of  facts  in  the  body  of  the 
counter-claim  to  support  it.  It  was  replied,  on  the  other  side, 
that  as  the  defence  and  counter-claim  were  one  document,  it 
was  sufficient  if  the  facts  relied  on  were  stated  once,  either  in 
the  defence  or  the  counter-claim. 

In  giving  judgment.  Fry,  J.,  said  ;  "  I  am  of  opinion  that 
this  preliminary  objection  is  a  valid  one.  It  is  quite  plain  that 
paragraph  14  of  the  document  refers  to  that  which  has  gone 
before,  and  if  you  do  not  read  that,  you  do  not  know  what 
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paragraph   14  means.    There  can  be  no  doubt  that  in  that  Facts  in 
paragraph  itself  there  is  no  specific  statement  of  the  facts  upon  ^^Jence 
which  the  defendant  relies  for  the  relief  which  he  claims.    The  able  for 
roles  bearing  on  the  subject  are  rules  3  and  10  of  Order  XIX.  ^^^J^^F' 
[Hifi  Lordship  read  them.]    The  10th  rule,  in  my  opinion,  incorpo- 
meana  that  the  defendant  must  state  specifically  in  his  counter-  ^^^* 
claim,  or  as  the  Master  of  the  Eolls  expressed  it  in  Holloway  v. 
Yorkj  in  the  body  of  the  counter-claim,  the  facts  upon  which 
he  relies  for  relief.    A  counter-claim  is  intended  as  a  substitute 
for  a  crofis-biU,  and  therefore  the  facts  upon  which  reliance  is 
placed  should  appear  in  the  counter-claim  itself.     If  para- 
graph 14  alone  is  looked  at,  it  is  not  disputed  that  the  facts 
relied  on  do  not  appear.    But  it'  is  said  that  the  whole  docu- 
ment is  a  defence  and  counter-claim,  that  it  is  an  amalgama- 
tion of  the  two  things,  that  the  whole  of  it  must  be  looked  at 
together.    I  think  that  such  a  mode  of  pleading  is  not  sanc- 
tioned by  the  rules,  and  that  it  would  be  highly  inconvenient. 
If  it  were  permitted,  the  result  would  be  that  in  every  case  of  a 
counter-claim  the  pleader  would  omit  to  state  the  specific  facts 
upon  which  he  relies  by  way  of  counter-claim,  and  would  take 
his  chance  of  picking  them  out  of  the  statement  of  defence  at 
the  trial." 

In  the  later  case  of  The  Birmingliam  Estates  Company  v.  Smith 
(13  Ch.  D.  506;  49  L.  J.  Ch.  251;  42  L.  T.  Ill ;  28  W.  R.  666), 
the  aathorities  on  the  subject  were  reviewed  by  Jessel,  M.  K.,  and 
the  rale  laid  down  that  in  a  counter-claim  a  defendant  may 
refer  to  statements  of  &cts  in  the  pleadings  on  which  he  intends 
to  rely,  without  setting  them  out  again  in  full.  In  this  case 
the  plaintiff*  company  brought  an  action  to  set  aside  a  deed 
under  which  they  were  liable  to  pay  a  large  sum  of  money. 
The  defendant  put  in  a  statement  of  defence  and  counter-claim. 
The  facts  on  which  the  defendant  relied  were  set  out  in  detail 
in  the  statement  of  defence.  The  counter-claim  was  in  the 
following  words  : — "  By  way  of  counter-claim  the  defendant 
refers  to  the  indenture  of  the  26th  of  June,  1876,  in  the  plead- 
ings mentioned,  and  to  the  16th  and  20th  paragraphs  of  the 
statement  of  defence  ; "  and  then  followed  the  prayer  of  the 
connter-claim.  It  was  objected,  upon  the  authority  of  HoUo- 
way  V.  Yofk^  and  Orowe  v.  Bamicoit^  that  the  counter-claim 
was  insofficiently  pleaded. 
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Facte  in  In  giving  judgment,  Jessel,  M.  R.,  said : — "  Then  the  {dain- 

onlyavail-  ^^^  company  object  to  the  counter-claim,  not  because  this  is 
able  for  the  not  a  proper  subject  of  counter-claim,  which  is  a  new  objection, 
^^^J^"  but  because  they  say  the  defendant  has  no  right  to  such  relief, 
incorpo-  and  he  has  not  properly  referred  to  the  facts.  Now,  I  did  not 
™  decide,  in  HoUoway  v.  YorJc^  that  a  counter-claim  should  do 

any  more  than  state  the  fecte  properly  on  which  the  counter- 
claim was  founded.  I  did  not  decide  that  they  were  to  be 
stated  all  over  again.  A  defendant  bringing  a  counter-claim 
may  say :  *  I  rely  on  the  facts  stated  in  the  3rd,  4th,  and  5tih 
paragraphs  of  the  statement  of  claim,  and  the  7th,  9th,  and 
nth  paragraphs  of  the  statement  of  defence.'  He  need  not 
print  them  all  over  again  ;  it  is  quite  enough  if  he  refers  to 
them,  and  bases  his  counter-claim  on  the  facts  therein  stated. 
That  is  what  the  defendant  has  done.  He  refers  to  the  inden- 
ture of  the  2Gth  of  June,  1876,  'in  the  pleadings  mentioned,' 
and  to  certain  paragraphs  in  the  statement  of  defence,  which  is 
a  very  good  and  cheap  way  of  stating  his  case,  much  better 
than  setting  it  all  out  again  ;  and  then  he  counter-claims  in 
the  alternative  for  what  he  certainly  would  have  been  entitled 
to  if  he  had  not  got  judgment  in  the  common  law  action, 
namely,  for  the  money  due  to  him  under  the  indenture.  That 
alternative  would  be  the  subject  of  demurrer,  rather  than  of  a 
motion  to  strike  it  out ;  but  I  think,  looking  at  what  has 
occurred,  the  right  order  to  make  is  to  strike  out  the  counter- 
claim, and  to  make  the  costs  costs  in  the  action.''  See  also 
Lees  V.  Pattersm  (7  Ch.  D.  8G6  ;  47  L.  J.  Ch.  G16  ;  38  L.  T. 
451  ;  26  W.  R.  399). 

It  may  be  taken  now  as  weU  settled  that  when  the  facts 
which  support  the  counter-claim  have  already  appeared  in 
the  defence,  the  proper  course  is  for  the  defendant  to  in- 
corporate them  in  the  counter-claim  by  some  general  words, 
such  as  "the  defendant  repeats  the  allegations  contained  in 
paragraphs  ....  of  the  defence ;"  or  "  the  defendant  refers 
to  the  all(^tions  in  paragraphs ....  of  the  defence."  When 
the  facts  on  which  the  defendant  relies  do  not  appear  in 
the  defence,  as  will  generally  be  the  case,  he  must  then 
state  them  in  the  body  of  the  counter-claim,  with  such  par- 
ticularity as  may  be  necessary,  but  bearing  in  mind  the  rules 
against  prolixity.    A  counter-claim  is  a  statement  of  daim  in  a 
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cross  action  ;  and  all  the  principles  which  have  been  laid  down 
with  regard  to  pleading  facts  in  a  statement  of  claim  apply  to 
the  counter-claim. 


SECTION  IV.— Reply. 

The  substance  and  form  of  the  plaintiffs  reply  vaiy  with  the 
nature  and  form  of  the  defence,  and  will  diflfer  accordingly  as 
— (Ist)  The  defendant  in  his  defence  has  merely  denied  the 
all^ations  in  the  claim,  or  set  out  new  facts  which  the  plaintiff 
in  his  turn  merely  ivishes  to  deny ;  or  (2nd)  the  defendant 
having  set  out  new  facts  in  his  defence,  the  plaintiff  wishes  to 
set  out  new  facts  in  answer  ;  or  (3rd)  where  the  defendant  has 
pleaded  a  counter-claim. 

1.  In  the  cases  which  fall  within  the  first  of  these  three  Reply 
classes,  the  plaintiff's  course  is  very  simple.  In  his  reply  he  ^j^^^«. 
merely  joins  issue  on  the  defence,  or  availing  himself  of  merely 
Order  XXVIL,  r.  13,  he  delivers  no  further  pleading.  In  that  ^®°^®* 
case,  "  if  the  plaintiff  does  not  deliver  a  reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period 
allowed  for  that  purpose,  the  pleadings  shall  be  deemed  to  be 
closed  at  the  expiration  of  that  period,  and  all  the  material 
statements  of  fact  in  the  pleading  last  delivered  shall  be  deemed 
to  have  been  denied  and  put  in  issue."  Having  told  his  own 
story  once,  the  plaintiff  is  not  bound  to  deal  with  each  alle- 
gation in  the  defence,  and  it  makes  no  difference  that  the 
defendant  has  introduced  new  facts  into  the  case.  The 
plaintiff  need  not  deal  specifically  with  them,  but  by  a 
general  joinder  of  issue  he  puts  the  defendant  to  proof  of 
them.  Rule  18  of  Order  XIX.  expressly  confera  upon  a 
plaintiff  this  right.  It  says  :  "  Subject  to  the  last  preceding 
rule  (which  refers  to  the  case  of  a  counter-claim,  to  be  presently 
dealt  with),  the  plaintiff  by  his  reply  may  jom  issue  upon  the 
defence,  and  each  party  in  his  pleading  (if  any),  subsequent 
to  reply,  may  join  issue  upon  the  previous  pleading.  Such 
joinder  of  issue  shall  operate  as  a  denial  of  every  materia 
allegation  of  &ct  in  the  pleading  upon  which  issue  is  joined, 
but  it  may  except  any  facts  which  the  party  may  be  w  illing  to 
admit,  and  shall  then  operate  as  a  denial  of  the  facts  not  so 
admitted." 
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Reply 
where 
plaintiff 
desires  to 
plead  new 
facts. 


Reply  to 
counter- 
claim. 


See  also  Order  XXVII.,  r.  13,  already  quoted  ;  and  TFt7- 
liamson  v.  The  London  and  North  Weslern  Railway  Company^ 
12  Ch.  D.  787  ;  48  L.  J.  Cli.  559  ;  27  W.  R.  lU. 

2.  But  where  the  defence  is  more  than  a  mere  denial  of  the 
statement  of  claim,  and  contains  new  facts,  the  plaintiff  is 
entitled  by  his  reply  to  si)ecifically  allege  fresh  facts  in  answer 
to  them,  provided  that  the  fresh  facts  which  he  pleads  are  not 
inanisistent  with  those  contained  in  the  statement  of  claim. 
A  plaintiff  l)y  his  reply  must  not  set  up  a  new  case  or  new- 
claims.  That  can  only  be  done,  if  at  all,  by  amendment  of 
the  statement  of  claim.  But,  as  we  have  already  seen,  in  his 
claim  he  is  not  boimd  to  anticipate  the  defence,  and  to  allege 
facts  to  meet  allegations  which  the  defendant  may  make. 
{Hall  V.  Eve,  quoted  at  pp.  4G — 49.)  He  can  He  by  until  the 
defendant  has  pleaded  his  facts,  and  then  suggest  any  new 
matter  which  affords  an  answer  to  them,  provided  always  that 
it  is  not  inconsistent  with  the  case  he  made  originally  by  his 
statement  of  claim.  For  instance,  a  plaintiff  sues  for  damages 
caused  by  the  personal  negligence  of  the  defendant.  He  has 
eveiy  reason  to  believe  that  the  defendant  will  plead  a  release 
which  he  obtained  by  fraud.  It  would  not  be  proper  for  the 
plaintiff  in  his  statement  of  claim  to  allege  that  the  defendant 
obtained  a  release  from  him  by  fraudulent  misrepresentation. 
That  would  be  anticipating  a  defence  which  possibly  may  not 
be  set  up.  The  proper  course  is  for  the  plaintiff  to  briefly  state 
his  ground  of  action  against  the  defendant,  and  when  the 
latter  in  his  defence  pleads  the  release,  to  reply  specially  the 
fraud,  which  he  contends  invalidates  it.  In  setting  out  the  new 
facts  on  which  he  rehes,  the  plaintiff  must  conform  to  the 
rules  against  prolixity,  and  must  state  them  in  as  compendious 
a  form  as  possible.  {Williamson  v.  The  London  and  North 
Western  Railway  ComjHtny,  quoted  svjrra.) 

8.  The  third  case  is  where  a  defendant  has  pleaded  a  counter- 
claim against  the  plaintiff.  It  was  decided  upon  the  Eules  of 
1875  that  where  a  defendant  filed  a  counter-claim,  the  reply 
could  not  join  issue  upon  it  generally,  but  must'  deal  specificdlj 
with  each  material  allegation.  {Benbaw  v.  Low,  13  Ch.  D. 
553  ;  49  L.  J.  Ch.  553  ;  42  L.  T.  14  ;  Grem  v.  Sevin,  18  Ch. 
D.  589  ;  41  L.  T.  724.)  And  now,  by  Order  XXIII.,  r.  4, 
"  where  a  counter-claim  is  pleaded,  a  reply  thereto  shall  be 
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subject  to  the  rules  applicable  to  statements  of  defence."  All  Reply  to 
the  rules  laid  down  in  the  last  section  as  to  framing  defences  ^^j^* 
apply  therefore  to  a  reply  which  is  an  answer  to  a  counter- 
claim. So  far  as  the  reply  is  an  answer  to  the  defence  merely, 
it  wiU  join  issue,  or  plead  new^  ^cts,  or  do  both  according  to 
the  principles  stated  in  this  section  ;  and  so  far  as  it  is  an 
answer  to  the  counter-claim,  it  will  follow  the  rules  applicable 
to  pleading  defences.  In  Hillman  v.  Mayhew  (24  W.  R.  485), 
Jessel,  M.  R.,  decided  that  where  a  defendant  does  not  plead 
facts  in  support  of  his  counter-claim,  the  plaintiff  may  join 
issue  upon  it  generally.  The  effect  of  this  is  only  that  where 
a  counter-claim  is  not  properly  pleaded,  you  need  not  properly 
deny  it. 

But,  in  addition  to  a  reply  by  a  plaintiff,  there  may  be  a  Reply  by 
reply  by  a  third  party,  who  has  been  brought  into  the  action  *  *j^^ 
by  the  counter-claim  of  the  defendant.  It  seems  clear  that 
this  reply  must  be  more  than  a  joinder  of  issue.  As  between 
himself  and  the  defendant  who  brings  him  into  the  action  the 
defence  and  counter-claim  of  the  latter  must  be  regarded  as  a 
statement  of  claim,  and,  though  his  answer  is  called  a  reply,  it 
is,  in  effect,  a  defence,  and  must  conform  to  the  rules  which 
regulate  defences. 


SECTION  v.— Joinder  of  Issue. 

''No  pleading  subsequent  to  reply  other  than  a  joinder  of 
issue  shall  be  pleaded  without  the  leave  of  the  Court  or  a  judge, 
and  then  shall  be  pleaded  only  upon  such  terms  as  the  Court  or 
judge  shall  think  fit."    (Order  XXIII.,  r.  2.)    "Where  there  is  where  a 
no  counter-claim,  and  the  plaintiff  does  not  wish  to  set  up  any  ^®^*^^ 
new  facts,  the  reply  is,  properly,  only  a  joinder  of  issue,  or  it  reply 
would  seem  the  party  may  take  advantage  of  Order  XXVII.,  necessary. 
r.  13,  and  deliver  no  pleading  at  all.    But,  where  there  is  a 
counter-claim,  the  allegations  in  which  must  necessarily  be 
speciiicaUy  dealt  with,  or  where  the  plaintiff  wishes  to  set  up 
new  fiicts,  the  reply  is  more  than  a  joinder  of  issue,  and  in  that 
case  a  further  pleading  is  necessary.    Such  further  pleading 
muni  only  be  a  joinder  of  issue,  unless  leave  has  been  obtained 
to  plead  anything  in  addition.    The  cases  will  be  rare  where  it 
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is  either  necessary  or  desirable  to  do  more  than  join  issue  upon 
a  reply,  though  no  doubt  they  will,  from  time  to  time,  arise  in 
practice. 


When  a 
party  has 
A  right  to 
Amend. 


Practically 
unlimited 
power  of 
Court  to 
authorise 
amend- 
ments. 


SECTION  VI.— Amendment  of  Pleadings. 

In  certain  cases  a  party  may  amend  his  pleading  without  the 
leave  of  the  Court  or  a  judge  :  in  other  cases  he  requires  such 
leave. 

By  Order  XXVIII.,  r.  2,  a  plaintiff  may,  without  leave,  amend 
his  statement  of  claim  once  at  any  time  before  the  expiration 
of  the  time  limited  for  reply,  and  before  replying,  or,  where  no 
defence  is  delivered,  at  any  time  before  the  expiration  of  four 
weeks  from  the  appearance  of  the  defendant  who  shall  have 
last  appeared.  And  by  rule  3  of  the  same  order  a  defendant 
who  has  set  up  any  set-off  or  counter-claim  may,  without  leave, 
amend  such  set-off  or  counter-claim  at  any  time  before  the 
expiration  of  the  time  allowed  him  for  answering  the  reply,  and 
before  such  answer,  or,  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  defence. 
The  costs  occasioned  by  amendments  under  either  of  the  above 
rules  are  to  be  borne  by  the  party  making  the  amendment 
(Order  XXVIII.,  r.  13)  ;  and,  where  any  pleading  has  been 
amended,  the  opposite  party  may,  within  eight  days,  apply  to 
the  Court  or  a  judge  to  disallow  the  amendment,  or  any  part 
thereof,  and  the  Court  or  a  judge,  if  satisfied  that  the  justice  of 
the  case  requires  it,  may  disallow  the  amendment,  or  allow  it 
subject  to  such  terms  as  to  costs  as  may  be  just. 

The  power  of  amending  pleadings  as  of  right,  and  without 
the  necessity  of  any  application  in  chambers,  is  limited  to  the 
two  cases  given  above.  In  other  circumstances  no  amendment 
can  be  made  without  the  leave  of  the  Court  or  a  judge  being 
first  obtained.  But  the  power  which  the  latter  have  to  autho- 
rise amendments  is  practically  unlimited.  '*  In  all  cases  not 
provided  for  by  the  preceding  rules  of  this  Order,  application 
for  leave  to  amend  may  be  made  by  either  party  to  the  Court 
or  a  judge,  or  to  the  judge  at  the  trial  of  the  action,  and  such 
amendment  may  be  allowed  upon  such  terms  as  to  costs  or 
otherwise  as  may  be  just."     (Order  XXVIII.,  r.  6.) 

It  has  been  suggested  that  where  a  judge  of  first  instance 
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has  refused  to  authorifie  an  amendment  of  the  pleadings,  the 
Court  of  Appeal  will  not  review  this  exercise  of  his  dis- 
cretion {Oolding  v.  Wliarton  Salt  Worlcs  Gonnimny^  1  Q.  B.  D. 
374 ;  34  L.  T.  474 ;  24  W.  R.  423  ;  Wahm  v.  Rodivell,  8  Ch.  D. 
380 ;  45  L.  J.  Ch.  744 ;  35  L.  T.  8G ;  24  W.  R.  1009) ;  but 
in  Laird  v.  Briggs  (19  Ch.  D.  21)  Jessel,  M.  R.,  pointed  out 
that  the  effect  of  these  decisions  was  only  that  the  Court  of 
Appeal  would  not  interfere  in  a  trivial  matter. 

In  Tildesley  v.  Harper  (10  Ch.  D.  393 ;  48  L.  J.  Ch.  495 ;  39 
L.  T.  552;  27  W.  R.  249),  where  Fry,  J.,  refused  a  defendant 
who  had  pleaded  an  evasive  denial  leave  to  amend,  the  Court 
of  Appeal  decided  that  an  amendment  ought  to  be  allowed, 
and  Bramwell,  L.  J.,  laid  down  that,  as  a  general  rule,  leave 
to  amend  ought  not  to  be  refused  unless  the  Court  is  satisfied 
that  the  party  applying  is  acting  mala  fide,  or  that  his  blunder 
has  done  some  injury  to  the  other  side  which  cannot  be  com- 
pensated by  payment  of  costs  or  otherwise.  See  also  Rutter 
V.  Tregent  (12  Ch.  D.  758;  41  L.  T.  10;  27  W.  R.  902;  48  L.  J. 
Ch.  791),  Blmkhorn  v.  Penrose  (43  L.  T.  6G8 ;  29  W.  R.  37).  In 
Hendriks  v.  Mmtagu  (17  Ch.  D.  642 ;  50  L.  J.  Ch.  257 ;  44 
L.  T.  89)  Jessel,  M.  R.,  intimated  that,  as  a  rule  amendments 
are  not  to  be  allowed  at  the  trial  which  raise  charges  of  fraud, 
where  the  case  was  originally  launched  without  any  charge  of 
fraud. 
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COMMENCEMENTS  AND  TERMINATIONS  OF 

PLEADINGS  (a). 


mHit  of  Claim, 


Ordinary      Ordinary  Form  of  Commencetrwnt  and  Termination  of  a  State' 

form  of 
comiaence- 
ments,  &c., 
of  plead- 
ings. 


In  the  High  Court  of  Justice, 


Division. 


187—.    No. 
[Here  add  according  to 
the  figure  and  mmilper 
on  urit.'] 
Writ  issued.  IHerefill  in  date,"] 
Between  Sir  {b)  John  Jones    .         .     Plaintiff, 

and 
Edwai'd  Smith  .        .        .     Defendant. 
Statement  of  Claim. 
1,  2,  &c.  [Here  insert  the  body  of  the  pleading,'] 
The  plaintiff  claims  {_the  particHlar  prayer  or  claim  fallows']. 
Place  of  Trial  {c). 

Signed  {Here  counsel  signs). 

Delivered  this day  of 188 — ,  by 

Messrs.  E and  R , St.,  in 

the  City  of  London,  plaintiff's  solicitors, 
or,  the  plaintiff  in  person. 


Order  XIX. 
r.  7. 


Pleadings 
to  be  de- 
livered. 


"When 
pleadings 
ix>  be, 
printed. 


(rt)  The  rule  of  the  new  practice  which  regulates  the  formal  part  of 
all  pleadings  is  Order  XIX.,  r.  11.  "  Every  pleading  shall  be  delivered 
between  parties,  and  shall  be  marked  on  the  face  with  the  date  of  the 
day  on  which  it  is  delivered,  the  reference  to  the  letter  and  number  of 
the  action,  the  Division  to  which  the  judge,  if  any,  to  whom  the 
action  is  assigned  belongs,  the  title  of  the  action,  and  the  description 
of  the  pleading,  and  shaU  be  indorsed  with  the  name  and  place  of 
business  of  the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the 
name  and  address  of  the  party  delivering  the  same,  if  he  does  not  act 
by  a  solicitor." 

Pleadings  are  not  filed  under  the  new  system,  but  delivered  in.  thefirftt 
instance^  between  the  solicitors  of  the  parties.  "  Every  pleading  .  .  . 
shall  he.  delivered  in  the  manner  now  in  use  to  the  solicitor  of  every 
party  who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear 
by  a  solicitor,  but  if  no  appearance  has  been  entered  by  any  party,  then 
such  pleading  shall  be  delivered  by  being  filed  with  the  proper  officer  '* 
(Order  XIX.,  r.  10)  ;  but  by  Order  XXXVI.,  r.  30,  "the  party  entering 
the  trial  shall  deliver  to  the  proper  officer  two  copies  of  the  whole  of 
the  pleadings  in  the  action,  one  of  which  shaU  be  for  the  use  of  the 
judge."  and  by  Order  XIX.,  r.  9,  "  every  pleading  which  shall  contain 
less  than  ten  folios  (every  figure  being  counted  as  one  word)  may  be 
either  printed  or  written,  or  partly  written  and  partly  printed,  and  every 
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other  pleading,  not  being  a  petition  or  summons,"  below  that  may  be 
either  in  writing  or  print  at  the  option  of  the  party. 

A  plaintiff,  unless  he  obtains  an  extension  of  time,  must  deliver  a  Time  for 
statement  of  claim  within  five  weeks  after  the  defendant  gives  notice  deUvering 
requiring  it  (Order  XX.,  r.  1)  ;  but  it  is  not  necessary  that  the  plaintiff  statement 
should  deliver  a  statement  of  claim  at  all  in  cases  where  the  defendant  of  claim, 
has  intimated  that  he   does  not  require  one.    Still,  in  such  a  case,  the 
plaintiff  may  insist  on  delivering  his  statement  of  claim,  but  it  is  at  his 
■own  risk,  so  far  as  costs  are  concerned,  for  "  where  a  plaintiff  delivers 
A  statement  of  claim  without  being  required  to  do  so,  or  the  defendant 
mineceBsarily  requires  such  statement,  the  Court  or  a  judge  may  make 
such  order  as  to  the  costs  occasioned  thereby  as  shall  seem  just,  if  it 
Appears  that  the  delivery  of  a  statement  of  claim  was  unnecessary  or 
improper."    (Order  XX.,  r.  1.) 

The  time  within  which  pleadings  must  be  delivered  varies,  it  will  be 
seen,  with  the  different  pleadings ;  but  in  counting  time  the  following 
rules  are  conmion  to  statements  of  claim  and  defence,  and  to  replies, 
viz.,  that  **no  pleading  shall  be     ...    .     delivered  in  the  long 
vacation  unless  directed  by  a  Court  or  a  judge  "  (Order  LXIV.,  r.  4)  ; 
*'*'  and  the  time  of  the  long  vacation  shall  not  be  reckoned  in  the  com- 
putation of  the  times  appointed,  or  allowed  by  these  rules    ....   for 
delivering  any  pleading  unless  otherwise  directed  by  the  Court  or  a  judge."  Rales  as  to 
{Order  I^QV.,  r.  5.)    Again,  by  rule  2  of  the  same  oixler,  **  where  any  computa- 
limited  time  leag  than  nix  days  from   or  after  any  date  or  event  is  tion  of 
appointed  or  allowed  for  doing  any  act  or  taking  any  proceeding,  time  for 
Sunday,  Christmas  Day,  and  Gc^  Friday  shall  not  be  reckoned  in  the  delivering 
computation  of  such  limited  time.  pleadings 

Unlimited  power  of  extending  the  time  is  vested  in  the  Court.  The  generally, 
general  rule  upon  the  subject  is  rule  7  of  Order  LXIV.  "  The  Court  or 
a  judge  shall  have  power  to  enlarge  or  abridge  the  time  appointed  by 
these  rules  or  fixed  by  any  order  enlarging  time,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any)  as  the  justice  of  the 
case  may  require,  and  any  tuch  enlargement  may  be  ordered^  although 
the  application  for  the  same  is  not  niade  until  after  th^  expiration  of  the 
time  appointed  or  allowed  ;  "  and  by  rule  24  of  Order  LXV.  "  the  costs  of 
applications  to  extend  the  time  for  taking  any  proceedings  shall  be  in 
the  discretion  of  the  taxing  officer,  unless  the  Court  or  judge  shall  have 
specially  directed  how  the  costs  are  to  be  paid  or  borne.  The  taxing 
officer  shall  not  allow  the  costs  of  more  than  one  extension  of  time, 
unless  he  is  satisfied  that  such  extension  was  necessary,  and  could  not, 
with  due  diligence,  have  been  avoided.*' 

The  effect  of  not  pleading  in  due  time,  where  no  extension  of  time  has  Power  of 
been  obtained,  differs  according  as  it  is  the  plaintiff  or  the  defendant  Court  or 
who  is  in  default  in  delivering  a  pleading.    **If  the  plaintiff,  being  judge  to 
bound   to  deliver  a  statement  of  claim,  does  not  deliver  the  same  extend 
within  the  time  allowed  for  that  purpose,  the  defendant  may  at  the   time, 
expiration  of  that  time  apply  to  the  Court  or  a  judge  to  dismiss  the 
action  with  costs  for  want  of  prosecution  ;  and  on  the  hearing  of  such 
application  the  Court  or  judge  may,  if  no  statement  of  claim  shall  have 
been  delivered,  order  the  action  to  be  dismissed  accordingly,  or  may  make 
such  other  order  on  such  terms  as  the  Court  or  judge  shall  think  just." 
(Older  XXVII.,  r.  1).    This  is  where  the  plaintiff  has  made  default  in  Effect  of 
delivering  a  statement  of  elaim,  but  if  a  statement  of  claim  is  duly   default  of 
delivered,  and  the  defendant  duly  delivers  a  defence,  and  then   the  plaintiff  iu 
plaintiff  m^es  de&ult  in  delivering  a  reply,  rule  13  of  Order  XXVII.    delivering 

applies.    If  thtf  plaintiff  does  not  deliver  a  reply within  pleading 

the  period  allowed  for  that  purpose,  the  material  facts  stated  in  the  within 
defence  shall  be  deemed  to  be  denied.    When  it  is  the  defendant  that  time, 
de&nlt  in  pleading,  the  case  must  be  distinguished  where  the 


96 


VENUE. 


Effect  of 
default  in 
case  of 
defeoilant. 


Local  venue 
aboliaheiL 


plaintiff's  claim  is  for — («.)  a  debt  or  liquidated  demand  ;  (ft.)  detention 
of  goods  and  ixicuniary  dama<?es  or  either  of  them  ;  (c.)  the  recovery  of 
land ;  (//.)  mesne  j)rofits,  arrears  of  rent,  or  damans  for  breach  of  contract 
indorsed  u\)on  a  writ  for  the  recovery  of  land  ;  (r.)  all  other  actions.  In 
cases  (fl.)  and  (c.)  the  plaintiff  may  sign  final  judgment  with  costs ;  in 
case8(ft.)*^<i(<'-)»thG  i)laintiff  mayenteran  interlocutory  judgment  against 
the  defendant,  and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the 
gfMxls,  or  the  amount  of  profits  as  the  case  may  be ;  in  all  other  cases 
the  plaintiff  does  not  get  judgment  forthwith,  but  he  may  set  down  the 
action  on  motion  for  judgment,  and  such  judgment  shall  be  given  as 
ujx)n  the  statement  of  daim  the  Court  shall  consider  the  plaintiff  to  be 
entitled  to.  (Order  XXVII.,  rr.  8  and  11.)  If  there  are  several  defen- 
dants, and  some  make  default  in  pleading  and  others  duly  plead,  the 
plaintiff  may  enter  final  judgment  at  once,  and  i)rocced  to  execution 
against  those  in  default,  or  set  down  the  action  on  motion  for  judgment 
against  the  defaulting  defendants,  acconling  to  the  nature  of  the  claim 
which  the  plaintiff  has  made  in  his  writ. 

(ft)  Where  a  party  has  any  title  or  dignity,  it  ought  to  lie  given  to 

him  l)Oth  in  the  writ  and  in  the  pleafling,  an  the   Duke  of ,  the 

Marquis  of ,  the  Earl  of ,  the  Right  Honourable ,  the  Kight 


-,  Bart., 


Reverend   Father  in  God  ,  Lonl  Bishop  of ,  Sir 

Sir ,  Knight  ;  but  this  does  not  apply  to  special  orders  of  knight- 
hood or  decomtions,  such  as  K.C.B.,  <kc.  A  mere  addition  such  as  Mr.  or 
Esquire  is  not  given. 

(r*)  The  Judicature  Acts  made  an  imjwrtant  change  in  the  law  &s  to 
venHr  or  the  jilace  of  trial.  Previously  all  actions  were  divided  into 
local  and  transitory.  The  former — all  actions  relating  to  land,  as  eject- 
ment, trespass,  kc  — could,  unless  by  special  order,  only  be  tried  in  the 
county  where  the  land  was  situated,  and  the  plaintiff  had  therefore  really 
no  choice  as  to  the  place  of  trial  ;  but  in  the  case  of  transitory  actions  it 
was  otherwise.  Here  the  plaintiff  could  fix  the  twnur  himself,  and  thus 
an  action  for  lil>el  imblished  in  Westmoreland  could  be  tried  in  London. 
Now  this  right  of  selecting  the  ])lace  of  trial  is  given  to  the  plaintiff  in 
every  class  of  case.  This  is  done  ))y  Order  XXXVI.,  r.  1,  which  pro- 
vides ;  '*  There  shall  Iki  no  local  vrnur  for  the  trial  of  any  action  except 
where  otherwise  provided  by  statute.  Every  action  in  everv  division 
shall,  unless  the  Court  or  judge  otherwise  order,  be  held  in  the  county 
or  place  named  on  the  statement  of  claim,  or,  where  no  statement  of 
claim  has  been  delivered  or  required,  by  a  notice  in  writing  to  be  served 
on  the  defendant  or  his  solicitor  within  six  days  after  appearance. 
Where  no  place  of  trial  is  named,  the  place  of  trial  shall,  unless  the 
Court  or  a  judge  otherwise  orders,  be  the  county  of  Middlesex."  This 
rule  is  of  the  most  sweeping  character,  and  it  has  Ijcen  construed  as 
giving  the  plaintiff  a  right  to  fix  the  place  of  trial  subject  to  the 
defendant  showing  such  a  preponderance  of  convenience  in  trying 
elsewhere  as  to  oust  that  right.  (Per  Deinnan,  J.,  Plum  v.  \t>rmauton 
Iron,  ^c,  Co..  W.  N.  1876,  105  ;  20  S.  J.  840.)  But.  in  practice,  the 
plaintiff's  right  is  much  qualified  by  considerations  of  convenience  and 
economy. 
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Ordinary  Form  of  Commmcertient  and  Terminatimi  of  Stak- 

mmt  of  Defence  (a). 

188—.    No. 
In  the  High  Court  of  Justice,  [Here  add  according  to  Ordinary 

Division.  Vie  number  avid  figure  ![^™^1_ 

•^  "^  commence" 

on  the  lurit,']  ment,  &c., 

Between  John  Jones Plaintiff,        of  defence. 

and 
Edward  Smith  and  William  Smith      .      Defendants. 

Defence. 
The  defendants  say  that — 

1.  {    [Here  insert  the  paragraphs  containing  the  body  of 

2,  &c.     I         the  pleadifig.'] 

(Signed)    [Here  counsel  signs']. 

Delivered  this day  of 188 — ,  by 

Messrs.  , St.,  in  the  City  of 

,  agents  for 

,  defendants'  solicitor. 


Ordinary  Form  of  Commencement  and  Termination  of  a  State- 
ment of  Defence  and  Counter-claim. 

188—.    No. 

In  the  High  Court  of  Justice,  [Here  add  according  to  Ordinary 

Division.  the  number  and  figure  commence- 

on  the  uml]  ™«»*»  *«. 

Between  Sir  John  Fletcher,  Bart,  (b)    Plaintiff,  and^coun^ 

^H^  ter-claim. 

Edward  Smith    .        .        .     Defendant. 

Defence. 
The  defendant  says  that : 

2  &G    I    [^^^  insert  body  of  statement  of  defence."] 

(a)  "  Where  a  statement  of  claim  is  delivered  to  a  defendant,  he  shall 
deliYer  his  defence  within  ten  days  from  the  delivery  of  the  statement 
of  claim,  or  from  the  time  limited  for  appearance,  whichever  shall  be 
last,  unless  such  time  is  extended  by  the  Court  or  a  judge."  (Order  XXI. 
r.  6.)  See  ante,  pp.  95,  96,  as  to  computation  of  time,  power  of  Court 
or  judge  to  extend  the  time,  and  eftect  of  defendant  making  default  in 
pleading. 

(Jb)  £e  ante,  p.  96,  as  to  giving  titles  or  dignities  to  plaintiff  or 
defendant. 
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Counter-claim. 
The  defendant  says  that : 

2*    (  [^Here  insert  body  of  counter-clam.^ 

(Signed)     \^Here  counsel  signs.'] 

Delivered  (a)  this day  of 188 — ,  by 

&c.,  &c. 


Form 
where 
defendant 
added  to 
plaintiff  on 
counter- 
claim. 


Rnle  where 
third 
party 
added  as 
defendant 
with  plain- 
tiff on 
counter- 
claim. 


Form  of  Commencement  and  Termination  of  a  Statement  of 
Defence  and  Counter-cluim,  where  additional  Party  or 
Parties  added  to  the  Counter-claim  (Jb). 

188—.    No. 
In  the  High  Court  of  Justice, 
Division. 


Between  Sir  John  Jones 


Edward  Smith 


\^Here  add  according  to 
the  number  and  figure 
on  the  writ.'] 

Plaintiff, 


and 


(By  original  action.) 
And  between  Edward  Smith 

and 


Defendant. 


Plaintiff, 


The  above-named  Sir  John  Jones,  and  Henry 

Wood,  John  Harvey  and  John  Jex  .      Defendants. 

(By  counter-claim.) 
Defence. 
The  defendant,  Edward  Smith,  says  that : 

*    \    {_Here  insert  body  of  state^nent  of  defence.] 


1. 
2. 


{a)  See  notes  on  preceding  pages  as  to  this  portion  of  the  pleading. 

(J)  "Where  a  defendant  by  his  defence  sets  up  any  counter-claim 
which  raises  questions  between  himself  and  the  plaintiff' along  with  any 
other  persons,  he  shall  add  to  the  title  of  his  ^defence  a  further  title 
similar  to  the  title  in  a  statement  of  claim,  setting  forth  the  names  of 
all  the  persons  who,  if  such  counter-claim  were  to  be  enforced  by  cross 
action,  would  be  defendants  to  such  cross  action,  and  shaU  deliver  his 
defence  to  such  of  them  as  are  parties  to  the  action  within  the  period 
within  which  he  is  required  to  deliver  it  to  the  plaintiff."  (Order  XXIL 
r.  11.) 
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Counter-claim. 
The  defeudant,  Edward  Smith,  says  that  : 

^'    >   Iffere  itisert  hoihj  of  counter-claim.'] 

(Signed)    \^Here  counsel  signs.'] 
Delivered,  &c.,  &c. 


Ordinary  Form  of  Commencement  and  Termination  of 

a  Reply. 

188—.    No. 
In  the  High  Court  of  Justice, 
Division. 
Between  Sir  John  Jones        .        .        Plaintiff, 

and 
Edward  Smith         .        .        Defendant. 


Reply. 
The  plaintiff  as  to  the  defence  says  that : 

2.  >  \^Here  insert  tike  body  of  Vhe  plying.] 

3.  J 

(Signed)     \^Here  counsel  signs.] 

Delivered  the day  of 18 — ,  by 

&c.,  &c. 


Form 
where  de- 
fendant 
adds  a 
third 
party  iu 
counter' 
claim. 


Form  of 
reply. 


Form  of  Commencement  and  Termination  of  a  Reply^  where  a 

Counter-claim  has  heeti  added. 

1883.    A.  No.  100. 
In  the  High  Court  of  Justice, 
Division. 

Between  A.  B Plaintiff, 

and 

X.  Y Defendant. 

Reply. 

The  plaintiff  as  to  the  defence  says  that : 
1.    ^Here  insert  pleading.] 

H  2 
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The  plaintiff  as  to  the  counter-claims  sajs  that : 
1.     [^Here  insert  pleading, "] 

(Signed)     \^Here  cmmael  signs,'] 

Delivered  the day  of 18 — ^  by 

&c.,  <&c. 


Form  of  Convnenceinent  and  Tennination  of  a  JRefoindery  where 

there  is  a  Coimter-clam, 


1883.    A.  No.  100. 


Form  of 
oomroence- 
ment,  &c., 
of  re- 
joinder. 


In  the  High  Court  of  Justice, 
Division. 

Between  A.  B.      . 

and 

CD.. 


Plaintiff, 


Defendant. 


Rejoinder. 

The  defendant  as  to  the  reply  says  that : 
1.     IHere  insert  pleading,] 

(Signed)     [Here  counsel  sigfis,] 

Delivered  the day  of 18 — ,  by 

&c.,  &c. 

Plea<ling8  will  be  conunenced  and  ended  according  to  one 
or  other  of  the  above  forms,  subject,  however,  to  Tariation 
in  a  number  of  cases  so  far  as  some  description  of  one  or 
other  of  the  parties  named  is  concerned.  It  will  be  convenient 
here  to  mention  some  of  the  variations  most  frequent  in 
practice : — 

Where  a  plaintiff  or  defendant  has  been .  described  in  the 

writ  of  siunmons  by  a  Avrong  name,  the  commencement  of  the 

erroneouHiy  statement  of  claim  will  be  varied  thus :    "  Between  J.  J. 

i^^^      (erroneously  named  in  the  writ  as  H.  J.),  plaintiff,  and  H.  S., 

defendant,"  or,  "  Between  J.  J.,  plaintiff,  and  H.  S.  (sued  as 

J.  S.),  defendant." 

Where  a  surviving  plaintiff  is  claiming,  the  other  having 
died  after  writ  issued,  the  variation  will  run,  "  Between  J.  J* 


Where 
plaintiff  or 
defendant 
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(suing  together  with  A.  B.,  since  deceased),  plaintiff^  and  H.  S. 
defendant" 

Where  either  party  is  an  executor  or  administrator,  and  sues,  Where 
or  is  sued,  in  that  capacity,  the  variation  will  run,  "  Between  ^^J^  ^^ 
J.  J.   (executor    of    the    last    will    of  A.   B.,    deceased,  or  trator* 
administrator  of  the  personal  estate  of  A.  B.,  deceased,  as  the  ^^^^' 
esse  may  be),  plaintiff,  and  H.  S.,  defendant,"  or  '*  Between 
J.  J.  plaintiff,  and  H.  S.  (executor  of  the  last  will  of  A.  B., 
deceased,  or  administrator  of  the  personal  estate  of  A.  B., 
deceased,  as  the  case  may  be),  defendant/' 

Where  the  executor  or  administrator  of  a  party  who  has  died  Where 

either 

after  the  issuing  of  the  writ  is  claiming,  or  is  a  defendant,  par^y  ^n 
the  Tariation  will  run,  "  Between  J.  J.  (executor  of  the  last  will  executor  or 
of  A«  B.,  deceased  since  the  issuing  of  the  writ  in  this  action,  trator  of 

«nd  substituted  as  plaintiff  by  order  of  Master ),  or  (admi-  P*rty 

nistrator  of  the  personal  estate  of  A.  B.,  deceased,  &c.,  &c.),  gin^  ^^it 
plaintiff,  and  H.  S.,  defendant,"  or,  "  Between  J.  J.,  plaintiff,  ^sied. 
and  H.  S.  (executor  of  the  last  will  of  A.  B.,  deceased,  since  the 
issuing  of  the  writ  in  this  action,  and  substituted  as  defendant 

l)y  order  of  Master ,  or  administrator  of  the  personal  estate 

of  A.  B.,  deceased,  &c.,  &c.),  defendant"  (a). 

(a)  As  to  the  rights  of  an  executor  or  administrator  to  sue  upon  con- 
tracts made  with  &e  testator  or  intestate,  and  in  respect  of  wrongs  done 
to  his  estate,  and  their  liability  to  be  sued  for  breaches  of  contracts 
and  torts  committed  by  him,  see  past  ^  title  Executors.  In  this  place  atten- 
tion  is  directed  to  the  Orders  of  Court  which  prescribe  the  steps  to  ]>e 
taken  to  join  a  personal  representative  in  cases  where  he  has  a  right  or  is 
liable  to  be  joined.    Order  XVII.  r.  1  lays  down  generally,  **  A  cause  or 
matter  shaU  not  become  abated  by  reason  of  the  marriage,  death,  or 
bankruptcy  of  any  of  the  xmrties,  if  the  cause  of  action  suryive  or  con- 
tinne,  and  shall  not  become  defective  by  the  assignment,  creation,  or 
derolntion  of  any  estate  or  title  pendente  litf"    Rule  2  goes  on,  **  In 
case  of  the  marriage,  death,  or  l^nkruptcy,  or  devolution  of  estate  by 
operation  of  law,  of  any  ])arty  to  a  cause  or  matter,  the  Court  or  a  judge 
may,  if  it  be  deemed  necessary  for  the  complete  settlement  of  all  the 
qu^ions  involved,  order  that  the  husband,  personal  representative,  trus- 
tee, or  other  successor  in  interest,  if  any,  of  such  party,  be  made  a  party, 
or  be  served  with  notice  thereof  in  such  manner  and  fonn  as  is  herein- 
after prescribed,  and  on  such  terms  as  the  Court  or  judge  shall  think 
jost,  and  shaU  make  such  order  for  the  disposal  of  the  cause  or  matter 
as  may  be  just"    Rule  4  is  perhaps  the  most  important :  **■  Where  by   Changes  in 
fcaaon  of  marriage,  death,  or  bankruptcy,  or  any  other  event  occurring   interest 
after  the  commencement  of  a  cause  or  matter  and  causing  a  change  or   through 
tnuuBnission  of  liability,  or  by  reason  of  any  person  interested  coming   marriage, 
into  existence  after   the  commencement  of  the  cause  or  matter,  it   death, 
becomes  necessary  or  desirable  that  any  person  not  already  a  party   bank- 
riioald  be  made  a  party,  or  any  person  already  a  party  should  Ijc   ruptcy,&c., 
a  party  in  another  capacity,  an  order  that  the  proceedings  shall  be  pendcntr 

lite. 
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Where 
either 
party  an 
administra- 
tor during 
minority  of 
an  execu- 
tor. 


Where 
husband 
and  wife 
sue  or  are 
sued. 

Husband 
and  wife 
executrix 
or  adminis- 
tratrix. 


Where  an  admiuistrator  during  the  minority  of  an  executor 
is  plaintiff  or  defendant,  it  will  ran,  "  Between  J.  J.  (admi- 
nistrator of  the  personal  estate  of  C.  D.,  deceased  daring  the 
minority  of  E.  F.,  executor  of  the  last  will  of  C.  D.,  deceased), 
plaintiff,  and  H.  S.,  defendant,"  or,  "  Between  J.  J.,  plaintiff, 
and  H.  S.  (administrator  of  the  personal  estate  of  C.  D.,  deceased 
during  the  minority  of  E.  F.,  executor  of  the  last  will  of  C.  D., 
deceased),  defendant." 

Where  a  husband  and  wife  are  co-plaintiffs  or  co-defendants, 
the  variation  will  nin,  "Between  J.  J.  and  Sarah  his  wife, 
plaintiffs,  and  H.  S.,  defendant,"  or  "  Between  J.  J.,  plaintiff, 
and  H.  S.  and  Jane  his  wife,  defendants." 

Where  a  huslmnd  and  wife,  executrix  or  administratrix, 
sue  or  are  sued  :  "  Between  J.  J.  and  Sarah  his  wife  (execntiiz 
of  the  last  ^vill  of  A.  B.,  deceased,  or  administrator  of  the  per- 
sonal estate  of  A.  B.,  deceased),  plaintiffs,  and  H.  S.  defendant,^' 
or  "  Between  J.  J.,  plaintiff,  and  H.  S.  and  Jane  his  wife 
(executrix  of  the  last  will  of  A.  B.,  deceased,  or  administratrix 
of  the  jMirsonal  estate  of  A.  B.,  deceased),  defendant." 

Where  the  plaintiff  is  an  infant :  "  Between  J.  J.  (an  infant 
by  A.  B.,  his  (or  her)  next  friend),  plaintiff,  and  H.  S., 
defendant." 

WHiere  a  trustee  in  bankruptcy  is  plaintiff  or  defendant : 
"  Between  J.  J.,  trustee  of  the  property  of  A.  B.,  a  bankrapt, 
plaintiff,  and  H.  S.,  defendant,"  or,  ''  Between  J.  J.,  plaintiff, 
and  H.  S.,  trustee  of  the  property  of  A.  B.,  a  bankrupt,  defen- 
dant "  (a). 

Where  a  trustee  under  a  liquidation  claims  or  is  defendant : 

"  Between  J.  J.,  trustee  of  the  property  of ,  whose  affairs 

are  in  liquidation,  plaintiff,  and  H.  S.,  defendant,"  or,  "  J.  J., 

plaintiff,  and  H.  S.,  tnistee  of  the  proi>erty  of  ,  whose 

affaii*s  are  in  liquidation,  defendant." 
Partners.         AVhere  partners  sue,  or  are  sued :  "  Between  A.  B.  Brothers, 


Infants. 


Trustees  in 
bank- 
ruptcy, 
liquida- 
tion. 


Order  carried  on  between  the  continuing  parties  and  such  new  party  or  parties 

XVII.  ™^y  ^  obtained,  ex  partv^  on  application  to  the  Court  or  a  judge  npon 

TT.l  2!  4. 5.    *^  aUegation  of  such  change  or  transmission  of  interest  or  liability,  or  of 

*  '  '  '   *    such  person  interested  having  come  into  existence."    Rule  6  provides  for 

notice  of  the  order  made  being  servctl  \x\k>il  the  new  parties. 

(a)  By  sect.  83  of  the  Bankruptcy  Act  of  1883,  it  is  provided,  •*  The 
trustee  [of  a  bankrupt]  may  sue  and  Ixi  sued  by  the  official  name  o£  the 


trustee  of  the  property  of 
bankrupt." 


•y  a  bankrupt,  inserting  the  name  of  the 
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plainfjflBs  ^^'^  H.  S.,  defendant,"  or,  "  Between  A.  B.  Brothers, 
plaintiflh,  and  H.  S.  and  G.  B.,  defendants  "  (a). 

Where  a  corporation  is  plaintiff  or  defendant,  the  fiill  name  Corpora- 
of  the  coiporation  must  be  given,  as  "  Between  the  Mayor,  **°'*'* 
Aldennen,  and  Burgesses  of  Reading,  plaintiffs,  and  H.  S., 
defendant,"  or,  "Between  J.  J.,  plaintiff,  and  the  Mayor, 
Aldermen,  and  citizens  of  Carlisle,  defendants/' 

The  great  majority  of  joint  stock  companies  are  regulated  by  Joint  Stock 
the  Companies  Acts,  1862  and  1867,  and  these  companies  can  ^^P*"*^®"- 
only  properly  sue  or  be  sued  in  their  corporate  name.  Where 
the  company  is  one  with  limited  liability,  the  word  limited 
forms  part  of  its  name,  and  must  be  added  to  it.  The  com- 
mencement of  the  pleading  will  in  the  case  of  these  companies 
be :  ''  Between  the  Darlington  Iron  Works  Company,  plaintiffs, 
and  H.  S.,  defendant,"  or,  "  Between  H.  S.,  plaintiff,  and  the 
Oceanic  and  Pacific  Company,  defendants,"  or,  '^  Between  the 
Universal  Oilcake  Company,  Limited,  plaintiffs,  and  T.  B., 
defendant." 

There  are  still  existing  a  few  companies  which  were  incor-  Companies 
porated  either  by  statute  or  by  letters  patent,  and  which,  by  t^^^  ^j 
the  statute  incorporating  them  or  by  their  letters  patent,  were  statute  or 

letters 
patent. 

(a)  The  new  Hystem  has  made  a  considerable  alteration  here.   Formerly  chanee  in 
partners  had  to  sue  in  their  several  names,  and  they  could  only  be  sued  ^^^^  j^ 
individuaUy,  but  now  they  can  sue  and  be  sued  in  the  name  of  the  finn  ^^^  ^  ^^j 
under  which  they  carry  on  their  business  as  in  the  above  example.     By  jjj  which 
Order  XVI.  r.  14  :  "  Aiiy  two  or  more  persons  claiming  or  being  liable  partners 
as  co-partners  may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if  ^^j^^  ^^^ 
any,  of  which  such  persons  were  co-partners  at  the  time  of  the  accruing  ^^  j^^  sued. 
of  the  cause  of  action  ;  and  any  party  to  an  action  may  in  such  case 
apply  by  summons  to  a  judge  for  a  statement  of  the  names  of  the  per- 
sons who  were  at  the  time  of  the  accruing  of  the  cause  of  action  co- 
partners in  any  such  firm,  to  be  furnished  in  such  manner,  and  verified 
on  oath  or  otherwise,  as  the  judge  may  direct''    Rule  15  :  *^  Any  person 
carrying  on  business  in  the  name  of  a  firm  apparently  consisting  of 
more  t£m  one  person  may  be  sued  in  the  name  of  such  firm."   By  Order 
YII.  r.  2,  "  When  a  writ  is  issued  out  by  partners  in  the  name  of  their 
firm,  the  plaintifEs  or  their  solicitors  shall,  on  demand  in  writing  by  or 
on  behalf  of  any  defendant,  forthwi^  declare  in  writing  the  names  and 
places  of  residence  of  all  the  persons  constituting  the  firm  on  whose 
behalf  the  action  is  brought.   And  if  the  plaintifBs  or  their  solicitor  shall 
&ii  to  comply  with  such  demand,  all  proceedings  in  the  action  may, 
upon  an  application  for  that  purpose,  be  stayed  upon  such  terms  as  the  Names  of 
Ckmrt  or  a  judge  may  direct.    And  when  the  names  of  the  partners  are  ™erabers 
so  declared,  the  action  shall  proceed  in  the  same  manner  and  the  same  5^^™l  *° 
cooaeqnences  in  all  respects  shall  follow,  as  if  they  had  been  named  as   °^  declared 
tlie  pUuntifb  in  the  writ.    But  all  proceedings  shall,  nevertheless,  con-  ^P^  applica- 

tiniie  in  the  name  of  the  firm."  ^**?  o^ 

defendant 


companies. 
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authorised  to  sue  or  be  sued  in  the  name  of  a  trustee,  or  in  the 
name  of  a  public  officer  appointed  for  that  purpose.  In  such  a 
case  the  pleading  would  run,  ''Between  J.  J.  (one  of  the 

registered  public  officers  of  the Company  duly  appointed 

to  sue  and  be  sued  on  behalf  of  the  said  company),  and  H.  S., 
defendant." 
™!!!«f_  With  respect  to  banking  companies,  a  distinctfon  similar  to 
that  in  the  case  of  ordinary  joint  stock  companies  exists. 
Banking  companies  formed  under  the  7  Geo.  4,  c.  46,  s.  4,  sue 
and  are  sued  in  the  name  of  a  public  officer.  But  banking 
companies  regulated  by  the  Joint  Stock  Banking  Companies 
Act,  1857,  20  &  21  Vict.  c.  49,  and  the  Act  of  21  &  22  Vict, 
c.  91,  which  repealed  the  Joint  Stock  Banking  Companies  Act, 
7  &  8  Vict.  c.  113,  are  placed  on  the  same  footing  as  other 
joint  stock  companies,  and  sue  and  are  sued  in  the  ordinary 
form  by  their  name  of  incorporation,  as  ''  Between  the  Kingston 
and  Welton  Banking  Company,  plaintifib,  and  J.  J.,  defen- 
dant," or  (where  the  banking  company  is  an  old  company 
regulated  by  the  7  Qeo.  4,  c.  46,  s.  4),  "  Between  T.  B.  (one  of 
the  registered  public  officers  of  the  Kingston  and  Welton 
Banking  Company),  plaintiff,  and  H.  S.,  defendant" 


PKECEDENTS. 


PRECEDENTS. 


Accord  and  Satisfaction  (a). 

1.  Defence  of  Accord  and  Satisfaction . 

On  the  6th  of  April,  1882  (or,  the  of  18        ,  «« 

the  case  may  be),  a  browu  horse  (or,  insert  wMtever  the  ainouni 
or  thing  given  tvas)  was  delivered  by  the  defendant  to  and  ac- 
cepted by  the  plaintiff  in  discharge  of  the  alleged  cause  of 
action. 

2.  Defence  of  same  plea  to  actian  for  Not  Delivering  Goods  in 

accordance  with  Cltarier-party. 

On  the  5th  April,  1882,  an  a^i7*eement  between  the  plaintiff 
and  the  defendant,  whereby  it  was  agreed  between  the  plaintiff 

(a)  **  Accord  and  satis^tion ""  means  that  something  is  giyen  or  done  What 
by  the  defendant  to  or  for  the  plaintiff,  and  accepted  by  the  latter  on  a  constitnteB 
mutual  agreement  that  it  shall  be  a  discharge  of  a  cause  of  action,  accord  and 
The  agreement  is  the  accord,  and  the  thing  giyen  or  done  is  the  satisfac-  satisfac- 
tion. An  oral  agreement  will  be  sufficient.  (^Lavery  v.  Turlty,  30  L.  J.  ^j^jj^ 
Ex.  49.)  Accord  without  satisfaction  or  satisfaction  without  accord  is  no 
defence,  as  the  two  must  exist.  Being  always  ready  and  willing  to  execute 
the  satisfiiction  is  not  a  defence,  as  it  must  be  performed.  (^Collingboume 
V.  Mantellf  5  M.  &  W.  289.)  In  the  case  of  an  ascertained  debt  a  smaller 
sam  is  not  by  itself ,  and  without  any  further  consideration,  any  satisfaction 
of  a  laiger  amount,  but  if  there  be  some  additional  benefit  or  consideration 
it  will  be  binding.  But  in  other  cases  the  value  of  the  thing  done  or 
giren  in  satisfaction  or  accord  cannot  be  inquired  into,  as  they  are  ac- 
cepted as  equivalent  by  agreement  (Bee  Cumber  v.  Wane,  and  notes 
thereunder,  1  8m.  L.  C.  7th  cd.  p.  341.)  In  Sihtree  v.  Tripj)  (15  M.  &  W.  23) 
it  was  held  that  an  acoeptance  of  a  negotiable  instrument  for  a  smaller 
«om  than  the  debt  may  be  a  good  accord  and  satisfaction ;  and  in  God- 
darSr  v.  O'Brien^  9  Q.  B.  Div.  37,  it  was  decided  that  a  cheque  for  £100, 
could,  in  law,  be  an  accord  for  a  debt  of  £125.  The  learned  judges 
(Grove,  J.,  and  Huddleston,  B.)  expressed  their  dissatisfaction  ivith  the 
rigorous  doctrine  of  Cuwher  ▼.  Wane.  Payment  of  a  smaller  sum  may 
he  a  satisfaction  of  a  laiger  ascertained  debt,  where  there  is  a  vaUd 
agreement  to  that  effect,  as  where  it  is  agreed  to  be  paid  before  the 
whole  debt  is  due,  or  where  it  is  paid  as  a  composition  for  the  debt, 
under  an  arrangement  with  creditors,  or  whore  it  is  paid  by  a  third 
|Muty.  If  the  satisfaction  is  accepted  after  breach,  it  ia  a  good  defence. 
iBMs'»  earn,  Coke's  Bep.  vol.  3,  p.  342.) 
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and  the  defendant  that  the  defendant  should  deliver  the  cargo 
of  the  *'  Mary  "  at  the  Surrey  Commercial  Docks  instead  of  at 
Hull  as  per  charter-party  of  1st  March,  1882,  was  accepted  iu 
discharge  of  the  alleged  cause  of  action. 


Accounts  (a)- 
Claim  hj  Execniors  of  Princijyal  against  Agent  f(jr  an  AccounL 

1.  The  plaintiffs  are  executors  of  A.,  deceased. 

2.  From  the  year  1875  till  his  death  A.  employed  the  defen- 
dant as  his  confidential  agent  in  the  management  of  a  lai^ 
building  estate  at  X. 


Aflsigned 
to  Chan- 
cery Di- 
vision. 


The  acceptance  of  a  valid  agreement  in  dischai-ge,  such  as  an  agree- 
ment for  a  compromise,  is  a  good  defence  unless  it  appear  that  the  ereeu- 
tion  or  pvifirrniance  of  the  agreement  and  not  the  agrrn»mt  itfelf  was 
the  satisfaction  intended.  (^Ifall  v.  Flocktotiy  20  L.  J.  Q.  B.  208.)  An 
agreement  to  refer  to  arbitration  is  not  an  accord  and  satisfaction. 
(^Elliot  V.  JF?.  Erch.  Am.  Co.,  L.  R.  2  Ex.  2,S7.) 

Accord  and  satisfaction  made  by  a  stranger  on  Ix^half  of  the  defendant 
and  accepted  by  the  plaintiff,  is  a  good  defence.  (Joneft  v.  JirtHtdhiir$t, 
9  C.  B.  17.H.  See  at  193 — 4.)  If  one  of  several  joint  creditors  accei)t  a 
satisfaction  it  is  binding  on  the  others.  QSinith  v.  Lovdl,  20  L.  J.  0.  P. 
37  ;   WaUace  v.  Kchall,  7  M.  &  \V.  264.) 

(fl)  By  sect.  34  of  the  Judicature  Act,  1873,  the  taking  of  partnership 
and  other  accounts  is  assigned  to  the  Chancery  Division.  There  was  an 
old  common  law  action  of  account  which  lay  where  one  merchant 
charging  another  mercliant  as  a  receiver  claimed  an  account  against 
him,  and  also  where  there  was  a  privity  in  deed  or  in  law  between  the 
jmrties,  as  where  the  defendant  was  the  "bailiff  or  guardian  of  the  plain- 
tiff. The  common  law  action  went  into  disuse  owing  to  the  superior 
machinery  possessed  by  the  Court  of  Chancery  for  the  taking  of  accounts, 
and  for  other  ixiasons.  Accounts  may  now  be  taken,  under  the  Judica- 
ture Acts,  in  the  Queen's  Bench  Division,  where  they  are  usually  referred 
to  an  official  referee.  Although  the  jurisdiction  is  thus  concurrent, 
actions  for  an  account,  or  involving  the  prolongeil  examination  of  ac* 
counts,  are  usually  brought  in  the  Chancery  Division,  and  it  is  more 
convenient  to  bring  them  in  that  division.  Even  before  the  Judicature 
Acts  the  aid  of  equity  was  invoked  where  the  accounts  were  of  great 
interest,  complexity,  or  there  were  many  circumstances  of  complication 
attending  the  case.  In  those  days  the  test  seems  to  have  been  whether 
the  matter  was  too  complicated  to  be  tried  at  niH  jtrint,  (^O'Connor  v. 
Spalght,  I  Sch.  &  Lef.  305.)  Tlie  common  cases  in  which  actions  have 
been  brought  for  accounts  in  equity  are  those  in  which  there  have  been 
mutual  accounts  between  the  parties,  i.e.,  where  each  of  the  parties  has 
received,  and  also  paid  in  the  moneys  on  the  account  of  the  other 
(^Phillipg  V.  PhiUijMt,  9  Hare,  471),  and  those  in  which  the  parties  staiul 
in  the  position  of  pnnci{)al  and  agent  to  one  another.  An  agent  has  not 
the  same  right  to  an  account  against  his  ))rincipal ;  the  principle  o£  the 
action  is  that  the  plaintiffs  can  only  learn  from  the  discovery  of  the 
defendants  how  they  have  acted  in  the  execution  of  their  agency.  (JVac- 
kenzie  v.  Johnttton,  4  Mad.  373.)     Claims  for  an  account  by  cestui  que 
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3.  The  defendant,  as  such  a|?ent,  received  large  sums  of 
money  for  the  said  A.,  for  which  he  refuses  to  account. 

The  plaintiffs  claim : — 

(1.)  Accounts  of  all  sums  received  and  paid  by  the  defendant 

as  such  agent. 
(2.)  Payment  of  the  amount  found  due. 

trwit  against  trostee,  and  by  patentee  against  infringer,  come  within  the 
same  class.  In  a  sense  a  trustee  is  the  agent  of  the  cestui  qua  trusty  and 
a  patentee  may  adopt  the  acts  of  an  infringer,  as  those  of  an  agent, 
and  take  the  profits  as  money  had  and  received  to  his  use.  But  a 
patentee  so  claiming  cannot  have  damages  also.  If  he  elect  to  have 
the  profits,  he  may  prove  for  them  upon  the  bankruptcy  of  the  infringer. 
(  WatMon  V.  Ilolliday,  20  Ch.  Div.  780 :  cf.  Docker  v.  Somes,  2  My.  & 
Ke.664.) 

A  common  defence  to  an  action  for  an  account  is  a  stated  and  settled  Defence  of 
accoant,  i^.f  that  the  parties  have  in  writing  gone  through  the  account,  stated  and 
and  ag^reed  that  the  balance  due  on  one  side  £all  be  taken  at  so  much,  settled 
This  is  ordinarily  a  good  defence,  but  in  certain  cases  the  Court  will  open  account, 
the  account,  or  give  the  plaintiff  liberty  to  surcharge  and  falsify,  i.e., 
liberty  to  insert  items  wrongly  omitted  by  the  defendant,  and  for  which 
the  {plaintiff  should  have  credit,  and  to  strike  out  items  wrongly  inserted 
by  the  defendant,  and  for  which  he  (the  defendant)  should  not  have 
credit.  A  stronger  case  is  required  to  open  a  stated  and  settled  account 
than  is  required  merely  to  obtain  liberty  to  surcharge  and  falsify.  Thus, 
where  an  account  is  impeached  if  a  single  important  error  is  established, 
the  Court  will  not,  except  in  the  case  of  fraud,  order  the  whole  account 
to  be  opened,  bat  wiU  make  a  decree  that  the  plaintiff  may  be  at  liberty 
to  surdiarge  and  falsify.  Therefore,  in  a  partnership  action  where  an 
error  of  £960  was  established  in  an  account  long  settled,  it  was  held  that 
in  taking  the  accounts  the  plaintiff  should  be  at  liberty  to  surcharge  and 
falsify,  and  that  such  liberty  should  not  be  confined  to  errors  ap|)earing 
from  the  books.  (^Oething  v.  Krighley^  9  Ch.  Div.  647.)  The  law  upon 
the  sabject  has  been  recently  considered  by  Jessel,  M.  B.,  in  Wlllmmson. 
T.  Barbour,  9  Ch.  Div.  629),  who  thus  laid  down  the  practice  of  the 
CSoart : — 

**  The  practice  of  the  Court  of  Chancery,  which  of  course  is  the  prac-   When 
tice  of  the  High  Court  of  Justice,  is  to  consider  whether  the  accounts  opened  or 
■ludl  be  opened,  or  whether  there  shall  be  liberty  to  surcharge  and  liberty  to 
fidsify  ;  that  is,  if  the  Court  is  of  opinion  that  errors  of  sufficient  num-   surcbaree 
ber  and  sufficient  magnitude  are  shown,  it  is  not,  as  I  understand  it,   ^nd  falsify 
necessary  that  the  errors  shown  should  amount  to  fraud.     If  they  are   given. 
rafBcient  in  number  and  importance,  whether  they  are  errors  caused  by 
mistake,  or  errors  caused  by  fraud,  the  Court  has  a  right  to  open  the 
acoonnts.    I  have  known  cases,  for  instance,  Clarke  v.  Tipping  (9  fieav. 
294),  which  we  are  familiar  with,  in  which  the  Court  abstained  pur- 
posely from  using  the  term  *  fraud,'  although  I  am  afraid  no  other  term 
ooald  be  properly  applied.    That  is  not  necessary.    But  there  is  this  to 
be  considered,  that  when  the  account  is  between  persons  in  a  fiduciary 
relation  and  the  person  who  occupies  the  position  of  accounting  party — 
that  is  the  trustee  or  agent — is  the  defendant,  it  is  easier  to  open  the 
ftoooimt  than  it  is  in  cases  where  persons  do  not  occupy  that  position — 
tliat  is  to  say,  that  a  less  amount  of  error  wiU  justify  the  Court  in  open- 
ing the  account.'* 

And  again,  **  Where  you  show  a  single  fraudulent  entry  in  the  case  of 
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Claim  hij  Patentee  for  an  Accoimt  of  Profits  and  an  Injundion 

against  an  Infringer. 

The  defendant  has  infringed  the  plaintiff's  patent,  Xo. 
14,084,  for  the  tenn  of  14  years,  from  the  2l8t  May,  1880,  for 
certain  improvements  in  the  manufacture  of  iron  and  steel, 
whereof  the  plaintiff  was  the  first  inventor. 

Particulars  of  breaches  are  delivered  herewith. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  further  infringement,  and  an  account  of  the  profits  made 
by  him  through  such  infringement,  and  payment  thereof. 

Claim  hy  Principals  against  Agents  for  an  Account,  noimth- 
standing  a  Stated  and  Settled  Account. 

1.  From  the  year  1853  until  the  25th  of  December,  1883, 
the  plaintiffs  employed  the  defendants  for  reward  to  act  as  the 
plaintiffs'  agents  in  buying  and  selling  cotton  goods,  and  in 
exporting  and  shipping  and  insuring  the  same,  and  the  defen- 
dants so  acted. 

2.  The  accounts  between  the  plaintiffs  and  the  defendants 
were  stated  and  settled  in  the  ordinary  way  of  business  onoe  in 
every  year. 

3.  The  plaintiff  have  only  just  discovered,  and  the  fact  is, 
that  the  said  accounts  contain  many  false  items  and  omissions 
which  the  defendants  fraudulently  made  in  them.  In  par- 
ticular, the  defendants  during  the  whole  period  of  their  agency 


Claim 
barred 
by  laches 
or  acqoi- 
•cfcence. 
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persons  occupying  the  position  of  principal  and  agent,  or  trustee  and 
centui  que  trusty  the  Court  has  actually  opened  an  account  extending 
over  a  greater  number  of  years  and  closed  for  a  much  longer  period  than 
the  account  I  have  before  me.  I  mean  in  the  case  of  AUfrey  v.  AJlfrey, 
before  Lord  Cottenham,  1  Mac.  k.  G.  87.  We,  therefore,  have  this  as  a 
sort  of  guide  without  laying  down  any  general  rule,  because  every  case 
must  depend  on  its  own  circumstances,  that  where  the  accounts  have 
been  shown  to  be  erroneous  to  a  considerable  extent,  both  in  amount  and 
in  the  number  of  items,  or  where  fiduciary  relations  exist  and  a  less  con- 
siderable number  of  errors  are  shown,  or  where  the  fiduciary  relation 
exists  and  one  or  more  fraudulent  omissions  or  insertions  in  the  account 
are  shown  there,  the  Court  opens  the  account,  and  does  not  merely  sur- 
charge and  falsify."'  But  the  plaintiffs  claim  may  be  barred  by  his 
laches  or  by  acquiescence.  In  cases  between  cettui  que  trust  and  trustee, 
however,  the  Court  is  slow  to  admit  this  plea.  (^Matthews  t.  Wilt^m,  4 
Yes.  125.)  So  where  the  parties  are  client  and  solicitor.  (TTatfMi  v. 
Modwell,  11  Ch.  Div.  150  ;  48  L.  J.  Ch.  209  ;  39  L.  T.  614  ;  27  W.  R.26S.) 


A000TJVT8.  Ill 

made  fitJae  charges  in  tiieir  invoices,  debiting  the  plaintifib  with 
kurge  sums  which  the  defendants  never  paid,  or  which  they  had 
received  back  from  other  persons  to  whom  they  pnrported  to 
have  paid  them  under  the  name  of  discounts,  and  they  have 
stoo  made  other  charges  which  in  their  position  as  agents  for 
the  piftinHflti  upon  the  terms  agreed  upon  they  were  not 
•entitled  to  make,  particularly  for  profits  which  they  have 
made  in  the  purchase  on  behalf  of  the  plaintiflfs  of  grey  and 
white  shirtingSy  on  bleaching  the  white  goods,  and  in  packing 
the  goods  which  they  shipped  for  the  plaintifb ;  and  although 
the  phintifls  generally  sent  their  bills  to  the  defendants  to  be 
discounted,  the  defendants  often  discounted  such  bills  for  them- 
selves and  used  the  money,  and  when  bills  were  entered  by  the 
defendants  in  the  accounts  as  having  been  discounted  on  a 
certain  day,  they  were  often  discounted  on  a  later  day  and  at  a 
lower  rate. 

4.  The  plaintifis  from  time  to  time  instructed  the  defendants 
to  insure  the  goods  in  the  best  offices,  yet  often  the  defendants 
did  not  do  so,  but  have  sent  the  goods  at  their  own  risk,  at  the 
«ame  time  charging  the  plaintiflb  with  insurance  premiums 
higher  than  would  have  been  charged  in  the  best  offices. 

Particulars  of  many  of  the  items  improperly  inserted,  and  of 
many  of  the  items  improperly  omitted  from  the  said  accounts, 
were  delivered  to  the  defendants  before  the  commencement  of 
this  action. 

The  plaintiffs  claim : — 

(1.)  That  an  account  may  be  taken  of  all  sums  received  and 
paid  by  the  defendants  as  agents  of  the  plaintiffs, 
and  of  the  said  profits  and  overcharges,  and  of  all 
transactions  between  the  plaintiffs  and  the  defen- 
dants. 

(2.)  Payment  of  the  amount  found  due. 

Defence. 
The  defendants  say  that : 

1.  They  deny  that  they  were  ever  employed  by  the  plaintiffs 
to  act  as  the  plaintiffs^  agents  in  selling  cotton  goods  or  in 
eqporiiog  or  shipping  or  insuring  the  same,  or  that  they  ever  so 
aoied* 
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2.  The  stated  and  settled  accounts  are  correct ;  thej  do  not 
contain  anv  item  improperly  inserted,  nor  do  they  want  any 
item  which  ought  to  be  inserted.  If  they  do,  none  of  such 
items  or  omissions  were  fraudulently  made  by  the  defendants. 

:^.  In  their  transactions  with  the  plaintiffs,  except  in  regard 
to  buying  cotton  goods,  the  defendants  acted  as  principak  and 
not  as  agents. 

4.  It  is  the  custom  of  the  cotton  trade,  which  the  defendants 
have  followed,  to  retain  discounts  paid  to  them  in  hnying  goods 
for  foreign  principals,  which  the  plaintiffs  were,  and  the  plain- 
tiffs have  always  been  aware  of  that  custom,  and  have  acted 
upon  it  and  acquiesced  in  the  defendants  acting  upon  it. 

5.  Before  each  yearly  account  was  stated  and  settled  the 
plaintiffs  had  notice  of  all  the  matters  complained  of  in  the 
statement  of  claim. 

G.  The  defendants  insured  the  goods  which  the  plaintiffii 
ordered  to  be  insured,  and  became  liable  for  the  value  thereof 
if  lost  by  the  perils  insured  against,  as  the  plaintiffs  were  well 
aware,  and  became  entitled  to  the  customary  premiums  for  such 
insurance,  which  are  no  more  than  the  defendants  have  charged. 

Reply. 
The  plaintiff  join  issue  upon  the  defence. 

Claim  by  a  cealui  que  trust  against  a  Trustee  claiming  an 

Account  and  Payment, 

1.  Between  the  Ist  of  January,  1880,  and  the  30th  of  Aprils 
1883,  A.  B.  transferred  many  valuable  securities,  and  paid 
large  sums  to  C.  D.  in  trust  to  transfer  and  pay  the  same  to  the 
plaintiff. 

2.  On  the  Ist  of  May,  1883,  the  said  C.  D.  died. 

3.  The  defendant  is  the  executor  of  and  has  proved  the  will 
of  C.  D. 

The  plaintiff  claims : — 

(1.)  Accounts  of  all  securities  transferred  to  0.  D.  and 
moneys  paid  to  him  in  trust  for  the  plaintiff. 

(2.)  The  transfer  of  such  securities  and  the  payment  of  such 
moneys. 

[For  accounts  in  partnership  actions  see  the  title  ''  Partner- 
ship."] 
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Account  stated  (a). 
Claim  upon  aw  Account  Stated. 

1.  From  February  to  April,  1877,  the  plaintiff  supplied  the 
defendant  with  various  quantities  of  groceries,  and  the  defen- 
dant snpplied  the  plaintitf  with  several  tons  of  coal. 

2.  On  the  28th  of  April,  1877,  accounts  were  stated  in 
writing  between  the  plaintiff  and  the  defendant,  and  upon  such 
stating  of  accounts  a  balance  of  £32  was  found  to  be  owing  to 
the  plaintiff.  Particulars  of  the  said  stated  account,  exceeding 
three  folios  in  length,  accompany  this  pleading. 

The  plaintiff  claims  £82. 

Defence  alleging  that  Account  was  stated  under  a  Mistake, 

1.  The  defendant  denies  that  on  the  28th  of  April,  1877,  or 
at  all,  he  stated  an  account  with  the  plaintiff,  showing  a 
balance  of  £32,  or  any  balance  owing  by  him. 

2.  If  an  account  was  stated,  the  balance  of  £32  was  arrived 
at  by  an  accidental  miscalculation  of  the  figures  upon  the  part 

(a)  The  action  on  an  account  stated  applies  to  the  case  where  there   What  an 
have  been  various  dealings  between  the  parties,  and  finally  a  balance  is   account 
Htmck,  and  so  much  found  to  be  due  from  the  one  to  the  other.    When  stated  is. 
this  balance  is  agreed  on,  an  account  is  said  to  be  stated,  and  upon  it  an 
action  can  be  rounded.    The  account  must  have  been  stated  to  the 
cierlitor  himself  or  his  agent,  and  it  is  not  sufficient  if  made  to  a  stranger 
{Tucher  v.  Barrow,  7  B.  &  C.  623) :  but  it  is  not  necessary  that  the  state-   jj^^  n^t 
ment  should ^be  in  writing  :  it  may  be  by  word  of  mouth.    (Singleton  t.   \^  ^^ 
.Ski rrtftt,  2  C.  &  J.  368.)    An  account  stated  is  not  conclusive  in  the  sense  writing. 
that  the  parties  may  never  go  into  the  items  which  make  it  up.  {Thomas 
T.  Jlmokeg,  8  M.  &  W.  140.)    On  the  contrary  it  has  been  held  that  it  may 
be  shown  tJiat  an  item  therein  is  not  a  good  debt  for  want  of  consideration 
{I'hvneh  V.  French  J  2  M.  &  Q.  644) ;  or  generally  the  defendant  may  show  j^^^  ^^^ 
that  the  account  was  stated  under  a  mistake,  or  that  certain  items  were  (.i^giyQ 
miscalculated  or  founded  on  error,  provided  the  correction  is  promptly  made   ^  ^  ^j^^ 
before  the  other  party  has  innocently  acted  upon  the  faith  of  the  correct-  j^ems  that 
ness  of  the  account,  and  altered  his  previous  position,  so  as  to  render  it  j,^]^^  \<^  „,, 
inequitable  to  caU  upon  him  to  refund  the  money.    (See  Addison  on  ^ ' 

Contracts,  7th  edit,  pp.  1072-3.) 

But  it  is  no  objection  to  an  item  that  has  been  allowed  in  an  account 
stated  that  it  arose  upon  a  contract,  which  was  bad  for  want  of  writing 
within  the  Statute  of  Frauds.  (Cocking  v.  Ward,  1  C.  B.  858.)  An  in&nt 
caimot  state  an  account.    (Tmeman  v.  Hvrgt,  1  T.  B.  40.) 

"In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
aooonnty  the  same  shall  be  all^fed  with  particulars  ;  but  in  every  case  in 
wiiii^  a  statement  of  account  is  relied  on  by  way  of  evidence  or  admission 
of  any  other  cause  of  action  which  is  pleaded,  the  same  shall  not  be 
aUqged  in  the  pleading.'*    (Order  XX.  r.  8.) 
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of  the  plaintiff  and  the  defendant.  Upon  a  correct  addition  of 
the  said  accounts  the  defendant  is  not  indebted  to  the  plaintiff 
in  any  sum. 


Administration  of  the  Estates  of  Deoeased  Fersoiui  (a). 

Claim  hj  a  Creditor  for  Administration  of  Real  and  Personal 

Estate. 

The  plaintiff  is  a  creditor  of  X.  Y.,  deceased,  of  whom  the 
defendant  C.  D.  is  executor  (or  administrator),  and  the 
defendant  E.  F.  is  heir-at-law  (or  devisee). 


Particulars  of  the  claim  : 

Principal  due  on  the  bond  of  the  testator 
(or  intestate),  dated  the  17th  of  May, 

Interest  from  the  17th  of  May,  1882,  at 
5  per  cent       ..... 

Amount  due 


£  8.  d. 

2,000  0  0 

250  0  0 

£2,250  0  0 


The  plaintiff  claims  to  be  paid  the  amount  due  to  him, 
or  to  have  the  real  and  personal  estate  of  the  said  X.  Y. 
administered. 


Adminis- 
tration 
action. 


Rules  of 
practice  as 
to  parties. 


(a)  The  administration  of  the  estates  of  deceasccl  persons  is  specially 
assigned  to  the  Chancery  Division  by  the  Judicature  Acts.  In  former 
times  the  ecclesiastical  courts  had  juiisdiction  over  the  administration 
of  the  personal  estates  of  deceased  persons,  and  the  courts  of  common 
law  had  jurisdiction  over  the  administration  of  the  real  estates  of 
deceased  persons,  but  the  jurisdiction  of  the  Chancery  Division  is  now 
exclusive. 

Administration  actions  are  usually  brouprht  by  a  creditor  of  the 
deceased  suing  on  behalf  of  all  the  creditors,  for  which  purpose  their 
consent  is  unnecessary,  or  by  a  creditor  claiming  payment  of  his  debt 
or  administration  of  the  estate,  or  by  a  legatee  or  one  of  the  next-of-kin, 
or  a  devisee,  or  the  heir.  The  executor  or  administrator  is  usually 
made  defendant.  If  the  deceased  died  intestate  as  to  his  real  estate, 
and  it  is  desired  to  affect  the  real  estate  in  the  action,  the  heir-at-law 
should  be  made  a  co-defendant.  Further  provisions  as  to  parties  are 
made  by  R.S.C.  1883,  Order  XVI.  as  follows  :— 

In  any  case  in  which  the  right  of  an  heir-at-law,  or  the  next  of  kin, 
or  a  class  shall  depend  upon  the  construction  which  the  Courier  a  jndige 
may  put  u])on  an  instrument,  and  it  shall  not  be  known  or  shall  be 
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<lifficalt  to  ascertain  who  is  or  are  such  heir-at-law  or  next  of  kin  or 
cIhks,  and  the  Court  or  judge  Hhall  consider  that  in  order  to  save  expense,  Rules  of 
or  for  some  other  reason,  it  will  be  convenient  to  have  the  questions  of  practice, 
construction  determined  before  such  heir-at-law,  next  of  kin,  or  class 
«hall  have  been  ascertained  by  means  of  inquiry  or  otherwise,  the  Court 
or  judge  may  appoint  tome  one  or  more  persons  to  renresent  such 
heir-at-law,  next  of  kin,  or  class,  and  the  judgment  of  the  Court  or 
judge  in  the  presence  of  such  persons  shall  be  binding  upon  the 
heir-at-law,  next  of  kin,  or  cl&ss  so  represented. 

Any  residuary  legatee  or  next  of  kin  entitled  to  a  judgment  or  onlcr 
for  the  administration  of  the  personal  estate  of  a  deceased  person,  may 
have  the  same  without  serving  the  remaining  residuary  legatees  or 
next  of  kin. 

Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and  any 

person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold,  and 

who  may  be  entitled  to  a  judgment  or  order  for  the  administration  of 

the    estate;  of  a  deceased  person,  may  have  the  same  without  serving 

-any  other  legatee  or  person  intercste<l  in  the  proceeds  of  the  estate. 

Any  residuary  devisee  or  heir  entitled  to  the  like  judgment  or  order, 
may  have  the  same  without  serving  any  co-residuary,  devisee,  or  co-heir. 

Any  one  of  the  several  cestuu  que  truH  under  any  deed  or  instrument, 
•entitled  to  a  judgment  or  order  for  the  execution  of  the  trusts  of  the 
deed  or  instrument,  may  have  the  same  without  serving  any  other 
xe*fui  que  trutt. 

In  aU  cases  of  actions  for  the  i)revention  of  waste  or  otherwise  for  the 
protection  of  proi)crty,  one  person  may  sue  on  l)ehalf  of  himself  and  all 
persons  having  the  same  interest. 

Any  executor,  administrator,  or  trustee  entitled  thereto  may  have  a 
judgment  or  order  against  any  one  legatee,  next  of  kin,  or  cestui  que 
trujtt  for  the  administration  of  the  estate  or  the  execution  of  the  trusts. 

The  Court  or  a  judge  may  require  any  person  to  be  made  a  party  to 
any  acti(»n  or  proceeding,  and  may  give  the  conduct  of  the  action  or 
proceeding  to  such  person  as  he  may  think  fit,  and  may  make  such 
order  in  any  particular  case  as  he  may  think  just  for  placing  the  defendant 
on  the  record  on  the  same  footing  in  regaixl  to  costs  as  other  parties 
having  a  common  interest  with  him  in  the  matters  in  question. 

Wherever,  in  any  action  for  the  administration  of  the  estate  of  a 
deceased  person,  or  the  execution  of  the  trusts  of  any  deed  or  instrument, 
or  for  the  partition  or  sale  of  any  hereditaments,  a  judgment  or  an  order 
haa  been  pronounced  or  made : — 

(«)  Under  Order  XV. 

(b)  Under  Order  XXXIII. 

(c)  Affecting  the  rights  or  interests  of  persons  not  parties  to  the 

action, 
the  Court  or  a  jfldge  may  direct  that  any  i)ei'sons  interested  in  the 
.estate,  or  under  the  trust,  or  in  the  hereditaments,  shall  be  served  with 
notioe  of  the  judgment  or  order,  and  after  such  notice  such  i)ersons  shall 
be  bound  by  the  proceedings  in  the  same  manner  as  if  they  had  originally 
been  made  parties,  and  shall  be  at  liberty  to  attend  the  proceedings 
under  the  judgment  or  order.  Any  person  so  served  may,  \vithin  one 
month  after  such  service,  apply  to  the  Court  or  judge  to  discharge,  var}-, 
or  add  to  the  judgment  or  oixler. 

It  shall  not  be  necessary  for  any  jKjrson  served  with,  notice  of  any 
judgment  or  order,  to  obtain  an  onler  for  liberty  to  attend  the  proceed- 
ings nnder  such  judgment  or  order,  but  such  person  shall  be  at  liberty 
to  attend  the  proceediugs  upon  entering  an  appearance  in  the  centrtU. 
ofl&oe  in  the  same  manner,  and  subject  to  the  same  provisions  as  a 
•defendant  entering  an  appearance. 

A  memorandum  of  the  service  upon  any  person  of  notice  of  the 
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Bules  of 
practice  as 
to  parties. 


Legal  and 
equitable 
assets. 


judprment  or  order  in  any  action  under  rule  40,  shall  l>e  entered  in  the 
central  office  upon  due  proof,  by  affidavit,  of  such  service. 

Notice  of  a  judgment  or  order,  served  ]mr8uant  to  rule  40,  shall  Iw 
entitled  in  the  action,  and  there  shall  be  endorsed  thereon  a  memorandom 
in  the  Form  of  No.  28  in  Appendix  G. 

Notice  of  a  judgment  or  order  on  an  infant,  or  jxjrson  of  unsound 
mind,  not  so  found  by  inquisition,  shall  Ixj  seiTcd  in  the  same  manner  as 
a  writ  of  summons  in  an  action. 

In  any  cause  or  matter  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir-at-law  a  party,  but  the  plaintiff  shall  be  at 
lil)erty  to  make  the  heir-at-law  a  ])arty  where  he  desires  to  have  the 
will  established  against  him. 

If  in  any  cause,  matter,  or  other  proceeding  it  shall  appear  to  the 
Court  or  a  judge  that  any  deceased  iMjrson,  wlio  was  interested  in  the 
matter  in  question,  has  no  legal  jKirsonal  representative,  the  Court  or 
judge  may  proceed  in  the  absence  of  any  i^erson  representing  the 
estate  of  the  deceased  i)erson,  or  may  api)oint  some  person  to  represent 
his  estate  for  all  the  puqx)ses  of  the  cause,  matter,  or  other  proceeding, 
on  such  notice  to  such  persons  (if  any)  as  the  Court  or  judge  shall  think 
fit,  either  specially  or  generally  by  public  advertisement;  and  the 
onler  so  made  and  any  order  consequent  thereon  shall  bind  the 
estate  of  the  deceased  jierson  in  the  same  manner  in  every  respect  as 
if  a  duly  constituted  legal  personal  representative  of  the  deceased  had 
been  a  ])arty  to  the  cause,  matter,  or  proceeding. 

In  anv  cause  or  matter  for  the  administration  of  the  estate  of  a 
<leceased  person,  no  jmrty  other  than  the  executor  or  administrator 
shall,  unless  by  leave  of  the  Court  or  a  judge,  l>e  entitletl  to  ap|>eal 
either  in  Court  or  in  Chambers  on  the  claim  of  any  person  not  a  party 
to  the  cause  or  matter  against  the  estate  of  the  deceased  person  iu 
respect  of  any  debt  or  liability.  The  Court  or  a  judge  may  direct  or 
give  lil)erty  to  any  other  party  to  the  cause  or  matter  to  appear,  ciUier 
in  addition  to  or  in  the  place  of  the  executor  or  administrator,  upon 
such  terms  as  to  costs  or  otherwi}<e  as  they  or  he  shall  think  fit. 

It  is  an  inflexible  rule  that  the  legal  ])ers<)nal  representative  of  the 
deceased  is  a  necessary  party  to  an  action  for  the  general  administration 
of  his  estate.  If  the  j)ersonal  representative  does  not  exist  he  must  be 
constituted.  But  he  need  not  be  made  a  i»arty  where  the  estate  has 
been  administered  by  the  Court,  or  where  the  legal  })en(onal  representative 
has  fully  atlministered  the  estate  out  of  court,  and  paid  away  the  surplus 
to  the  persons  ]>eneficially  eiititletl.  {Iluntrr  v.  YouHf/y  4  Ex.  Div.  256). 
The  creditor  could  follow  the  assets  (iff id).  The  legal  ])er80Dal 
representative  is  also  protected  where  he  has  issued  and  duly  acted 
upon  the  statutory  advertisements  for  cre<litors.  22  &,  23  Vict.  c. 
35.  s.  29. 

When  the  Chancery  Division  administers  the  estate  of  a  deceased 
i)erson,it  draws  a  marked  distinction  lietwecn  legal  and  equitable  assets. 
I^gal  assets  are  not  those  in  which  the  interest  of  the  executor  is 
legal,  for  an  equity  of  redemption  is  legal  assets.  The  test  is,  could  the 
executor  as  such  recover  the  asset  in  question,  being  entitled  to  it  by 
virtue  of  his  office.  If  so,  if  the  executor  would  \>e  liable  in  a  common 
law  action  by  a  creditor  to  account  for  the  assets,  it  was  a  legal  asset. 
If  not,  it  was  equitiible.  (^Attorney'  General  v.  Jianning,  8  H.  L.  C.  259.) 
Where  a  creditor  could  only  make  the  asset  available  for  the  payment 
of  debts  by  coming  into  Chanceiy  and  getting  a  decree  there,  the  asset 
was  always  held  to  be  equitable.  {TJiompsim  v.  Bennett,  6  Ch.  Div.  739.) 
Tlie  distinction  is  im[)ortant,  for  the  Court  of  Chancery  early  laid  hold 
of  equitable  assets  to  enforce  an  equal  distribution  of  all  the  assets 
amongst  the  creditors  in  proportion  to  the  amount  of  their  debts. 

In  the  common  case  of  an  administration  suit  being  brought  by  one 
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creditor  on  l^ehalf  of  all  the  creditors,  the  judgment  directs  accounts 
to  be  taken  of  the  debts,  funeral  and  testamentary  expenses,  and  of 
the  portions  of  the  estate  which  have  come  to  the  executor's  han(h$, 
And  of  the  portions  outstanding  and  undisposed  of,  and  directs  the 
assets  to  be  applied  in  payment  of  the  liabilities  in  the  order  thereinafter 
mentioned,  and  orders  the  further  consideration  of  the  cause  to  be 
adjourned.  The  judgment  is  ol}eyed  or  worked  out  in  chambers,  and  the 
chief  clerk  certifies,  and  after  he  has  made  his  certificate  the  cause  ife* 
usually  ripe  for  hearing  on  further  consideration,  the  nature  of  which  will 
▼aiy  with  the  circunistances  of  the  case.  After  the  decree  has  been 
made  the  legal  personal. representative  should  not  exercise  any  of  his 
powers  without  tne  permission  of  the  Court. 

When  the  statement  of  claim  against  an  executor  in  an  administration  Wilful 
salt  alleges  that  he  has  committe<l  wilful  default,  but  the  judgment  at  default. 
the  trial  gives  no  relief  on  that  footing  (the  claim  to  such  relief  not 
being,  however,  dismissed),  the  Court  can,  at  any  subsequent  stage  of 
the  proceedings,  if  evidence  of  wilful  default  is  adduced,  direct  further 
accounts  and  inquiries  to  be  taken  and  made  on  that  footing.  {In  rv 
SjfwuHU^  Luke  v.  Tonkm^  21  Ch.  Div.  757.)  But  in  order  to  obtain  relief 
on  the  footing  of  wilful  default,  it  must  be  charged  in  the  pleadings, 
and  the  plaintiff  ought  to  be  prepared  to  prove  one  or  more  cases  of 
wilful  defoult  at  the  hearing.  If  these  conditions  arc  not  complied  with, 
owing  to  the  plaintiff's  ignorance  of  the  wilful  default,  he  might  obtain 
leave  from  the  Court  to  sue  as  for  wilful  default  in  a  second  action. 
(^Landng  v.  Gee^  10  Ch.  Div.  715.)  Defendants  might  (after  an  ordinary 
admiiustration  decree)  bring  a  second  action  upon  the  wilful  default 
without  the  leave  of  the  Court. 

The  order  in  which  the  debts  are  paid  is  as  follows :  (1)  funeral  and  Payment  of 
testamentary  expenses ;  (2)  debts  due  to  the  Crown  ;  (3)  certain  debts, 
statutory  debts,  as  \ioot  rates;  (4)  debts  due  on  judgments  obtained 
against  the  deceased  and  registered;  (5)  debts  due  on  statutes  an<l 
Tecognizanccs ;  (6)  specialty  debts,  but  now  see  32  k.  33  Vict.  c.  46 ; 
(7)  unregistered  judgments  against  the  deceased,  and  simple  contract 
debts,  pari  jxtsmt;  (8)  voluntary  bonds  and  covenants  held  by  volunteers. 

The  debts  admitted  are  those  which  l^ecome  due  before  the  signing  of 
the  certificate  of  the  chief  clerk. 

To  acquire  any  priority  a  judgment  against  the  dcceascil  must  l)e 
registered,  otherwise  it  will  have  no  priority  over  simple  contract  debts. 
{Van  GheUie  v.  Nerwirh,  21  CTi.  Div.  189.) 

A  judgment  obtained  against  the  legal  personal  representative  as  such 
only  gives  the  creditor  (if  more  than  one,  in  order  of  date  of  their  judg- 
ments) priority  over  other  debts  of  the  same  degree.  (  miliamn  v.  Wil- 
2mms,  L.  K.  15  K<i.  270  ;  HawHm  v.  Stuhh»,  8  Ch.  Div.  154.)  The  same 
rule  applies,  although  the  deceased  died  insolvent,  (^llr  Maggi^  20  Ch. 
Div.  546.) 

Whether  a  holder  (not  for  value)  of  a  bill  or  note  for  which  no  con- 
sideratton  has  been  given  is  entitled  to  ])ayment  in  an  administration  suit. 
like  a  creditor  whose  debt  arises  as  a  voluntary  bond  or  covenant,  is  not 
quite  settled.  {Cox  v.  liamard,  8  Hare,  310;  Dawton  v.  JCearttm, 
3  Sm.  &  Giff.  191.) 

An  executor's  right  of  retainer  for  his  own  debt,  which  does  not  extend   Executor's 
to  equitable  assets,  is  not  determined  by  an  administration  decree,  but   ri^ht  of 
it  is  voided  by  the  appointment  of  a  receiver.     See  Richmond  v.  ^Vhite,   retainer. 
12  Ch.  Div.  361,  which  decides  that  the  right  is  not  lost  by  the  fact  of 
the  moneys  being  paid  into  Court  by  a  third  person  after  administration 
decree.    The  right  does  not  extend  to  real  estate.    (  Walters  v.  Walter*, 
18  Ch.  Div.  183.) 

If  the  penonal  estate  should  prove  insufficient  for  the  iiaymcnt  of  the 
debts,  or  the  real  estate  is  devised  as  the  primary  fund  for  their  pay> 
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mcut  (which  is  a  rare  (.Kjcurrence),  and  in  various  other  cases,  it  may 
become  necessary  to  have  recourse  to  the  real  estate  of  the  deceased^ 
which  the  Court  will  admininter  for  the  purpose. 

It  is  not  necessary  here  to  trace  the  successive  stages  by  which  land 
lx2came  assets  for  the  pajrment  of  debts.  But  it  should  be  noted  that  if 
the  heir  or  devisee  before  action  should  convey  the  land  for  value,  the 
land  would  cease  to  be  liable  in  the  hands  of  the  purchaser.  The  vendor, 
in  such  case,  would  be  personally  liable.  (^Spackman  v.  Tumhullf. 
8  Surr.  253.)  "NMiether  the  result  would  be  similar  if  the  heir  or  devisee 
merely  made  an  equitable  mortgage  of  the  land.  was.  for  a  time,  not 
settled,  but  now  it  is  pretty  clear  that  it  would.  ^British  Mutual  Invegt-^ 
HivHt  Company  v.  Smartj  L.  R.  10  Ch.   567.) 

In  the  absence  of  directions  by  the  deceased  to  vary  the  order,  the 
order  in  which  the  property  of  the  deceased  is  applied  towards  the  pay- 
ment of  his  debts  is  as  follows :  (1.)  The  general  personal  estate  not 
sjiecifically  bequeathed ;  (2.)  Real  estate  devised  for  the  payment  of 
debts ;  (3.)  Real  estate  descended  to  the  heir  ;  (4.)  Real  or  personal 
estate  devised  or  specifically  bequeathed,  and  cliarged  >*nth  the  payment 
of  debts  ;  (5.)  General  j)ecuniary  legacies  ;  (6.)  Real  estate  devis^  and 
specific  legacies  not  charged  with  debts  ;  (7.)  Property  over  which  the 
testator  had  a  general  power  of  apjwintment,  which  he  has  actually 
exercised. 

Whenever  one  of  these  classes  is  called  u|)on  to  contribute  towards  the 
payment  of  the  debts,  the  contribution  is  pro  rata, 

\\Tiether  a  defaulting  trustee  or  executor  who  becomes  bankrupt  will 
Ikj  allowed  any  of  his  casts  of  the  action  is  very  doubtful.  The  balance 
of  authority  is  against  the  allowance.  (^Lcicis  v.  Tranh^  21  Ch.  Div.  862; 
] Ian  nay  v.  Jiasham,  23  Ch.  Div.  195  ;  contra^  Clare  v.  Clare,  21  Ch. 
Div.  865.) 

The  process  of  administering  estates  in  Chancery  has  lately  been  much 
abused.  In  many  cases  the  whole  estate  has  been  administered  by  the 
Court,  although  nothing  of  the  kind  was  necessaiy  or  desirable,  and 
nothing  of  the  kind  was  required  by  the  parties,  who,  i)erhap8,  only 
differefl  upon  mere  incidental  questions  arising  in  the  winding-up  of  the 
estate  of  the  deceased.  The  judges  have,  of  late,  set  their  faces  against 
this  practice,  and  have  even  disallowed  the  costs  of  unneces8ar>'  actions, 
CCroyyan  y.  AlUn,  22  Ch.  Div.  101.)  The  new  Rules  of  Court  (1883) 
tend  in  the  same  direction,  for  it  is  provided  by  Order  LV.,  II.,  3 — 12, 
as  follows  : — 

The  executors  or  administrators  of  a  deceased  person,  or  any  of  them,, 
and  the  trustees  under  any  deed  or  instrument,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought,  as  creditor,  deviseer 
legatee,  next  of  kin,  or  heir-at-law,  or  customar}'  heir  of  a  deceased  per- 
son, or  as  cestui  que  tnmt  under  the  trusts  of  any  deed  or  instrument,  or 
as  claiming  by  assignment  or  otherwise  under  any  such  creditor  or  other 
]>er8on  as  aforesaid,  may  take  out,  as  of  course,  an  originating  snmmona 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Division,  for  sach 
relief  of  the  nature  or  kind  following  as  may  by  the  summons  be  speci- 
fied, and  as  the  circumstances  of  the  case  may  require  (that  is  to  say)^ 
the  determination,  without  an  administration  of  the  estate  or  trust,  of 
any  of  the  following  questions  or  matters : — 

(/f.)  Any  question  affecting  the  rights  or  interests  of  the  pezsoa 
claiming  to  be  creditor,  devisee,  legatee,  next  of  kin,  heir-at- 
law,  or  cestui  que  truttt  ; 
(i.)  The  ascertainment  of  any  class  of  creditors,  legatees,  devisees,. 

next  of  kin,  or  others  ; 
(jc.)  The  furnishing  of  any  particular  accounts  by  the  executors,  or 
administrators,  or  trustees,  and  the  vouching  (when  neces- 
sary) of  such  accounts  ; 
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(rf.)  The  payment  into  Court  of  any  money  in  the  hands  of  the  exe-    ^g^  ^Iq^ 
cntors,  or  administrators,  or  trustees  ;  ^  ^  p^^. 

(ft)  Directing  the  executors,  or  administrators,  or  trustees,  to  do,  or  cedure. 
abstain  from  doing,  any  particular  act  in  their  character  as 
such  execntoTs,  or  administrators,  or  trustees ; 
C/.)  The  approval  of  any  sale,  purchase,  compromise,  or  other  trans- 
action ; 
(gS)  The  determination  of  any  question  arising  in  the  administration 
of  the  estate  or  trust. 
Any  of  the  persons  named  in  the  last  preceding  Rule  may  in  like 
manner  apply  for  and  obtain  an  order  for  : — 

(a.)  The  administration  of  the  personal  estate  of  the  deceased  ; 
(&.)  The  administration  of  the  real  estate  of  the  deceased  ; 
(<*.)  The  administration  of  the  trust. 
The  persons  to  be  served  with  the  summons  under  the  last  two  pre- 
ceding Boles  in  the  first  instance  shall  be  the  following,  that  is  to  say : — 

(A.)  Where  the  summons  is  taken  out  by  an  executor  or  administrator 
ur  tnutee  : — 

(aj)  For  the  determination  of  any  question  under  sub-sections  (a), 

(0»  (/)  or  (^)  of  Rule  3,  the  i)erson  or  one  of  the  persons 

whoee  rights  or  interests  are  sought  to  be  affected ; 
(J.)  For  the  determination  of  any  question  under  sub-section  (J)  of 

Rule  3,  any  member  or  alleged  member  of  the  class  ; 
(<?.)  For  the  determination  of  any  question,  under  sub-section  (c)  of 

Rule  3,  any  person  interested  in  taking  such  accounts  ; 
{d.)  For  the  determination  of  any  question  under  sub-section  (d}  of 

Rule  3,  any  person  interested  in  such  money ; 
(«.)  For  relief  under  sub-section  (a)  of  Rule  4,  the  residuary  legatees 

or  next-of-kin,  or  some  of  them  ; 
(/.)  For  relief  under  sub-section  Qb)  of  Rule  4,  the  residuary  devisees, 

or  heirs  of  some  of  them  ; 
(y.)  For  relief  under  8ub-section'(r)  of  Rule  4,  the  oestnis  que  trusty 

or  some  of  them  ; 
(A.)  If  there  arc  more  than  one  executor  or  administrator  or  trustee, 

and  they  do  not  all  concur  in  taking  out  the  summons,  those 

who  do  not  concur. 

(B.)  Where  the  summons  is  taken  out  by  any  person  other  than  the 
executors,  administrators,  or  trustees,  the  said  executors,  administrators 
or  trustees. 

The  Court  or  judge  may  direct  such  other  persons  to  be  served  with  the 
summons  as  they  or  he  may  think  fit. 

The  application  shall  be  supported  by  such  evidence  as  the  Court  or  a 
judge  may  require,  and  directions  may  be  given  as  they  or  he  may  think 
just  for  the  trial  of  any  questions  arising  thereout. 

It  shall  be  lawful  for  the  Court  or  a  judge  upon  such  summons  to 
pronounce  such  judgment  as  the  nature  of  the  case  may  require. 

The  Court  or  judge  may  give  any  special  directions  touching  the  car- 
riage or  execution  of  the  judgment  or  the  service  thereof  upon  persons  not 
parties  as  they  or  he  may  think  just. 

It  shall  not  be  obligatorv  on  the  Court  or  a  judge  to  pronounce  or  make 
a  judgment  or  order,  whether  on  summons  or  otherwise,  for  the  adminis- 
tration of  any  trust  or  of  the  estate  of  any  deceased  person,  if  the  questions 
between  the  parties  can  be  properly  determined  without  such  judgment 
or  order. 

When  any  summons  under  Rules  3  and  4  of  this  Order  has  been  taken 
out  eTery  subsequent  summons  relating  to  the  same  estate  or  trust  shall 
be  m«y>rAd  with  the  name  of  the  judge  to  whom  for  the  time  being  the 
matter  is  assigned,  and  in  case  any  such  subsequent  summons  shall  be 
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Defence  of  C.  D, 

The  defendant  C.  D.  says  : 

1.  He  does  not  admit  the  plaintiff's  claim. 

2.  He  does  not  admit  assets. 

3.  Payment  was  made  by  the  deceased. 

4.  In  the  alternative  the  claim  was  released  by  deed,  dated 
the  Ist  of  November,  1883. 

Defence  of  E.  F. 

The  defendant  E.  F.  says  : 

1.  The  personal  estate  of  the  testator  is  sufficient  to  pay 
the  plaintiff  his  debt,  if  established. 

2.  This   defendant  is   not  heir-at-law  or    devisee   of  the 
testator. 


Claim  for  Administratian  on  the  Footing  of  Wilf  id  Default. 

1.  The  plaintiff  is  residuary  legatee  of  A.  B.,  of  the  city  of 
Bath,  who  died  March  Srd,  1882,  having  made  his  will,  dated 
March  2nd,  1882,  and  appointed  the  defendants  his  executors, 
who  proved  his  will  April  6th,  1882. 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not 
getting  in  certain  property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintiff  relies  is  as 
follows:  — 

C.  D.  owed  to  the  testator  £1,000,  in  respect  of  which  no 
interest  had  been  paid  or  acknowledgment  given  for 
live  years  before  the  testator's  death.  The  defendants 
were  aware  of  this  fact,  but  never  applied  to  C.  D. 
for  payment  until  more  than  a  year  after  testator's 
death,  whereby  the  said  sum  was  lost. 


mnrkcd  with  the  name  of  another  judge  it  shall  be  the  duty  of  the 
executors,  administrators,  or  trustees  to  apply  for  the  transfer  to  such 
first-mentioned  judge  of  such  subsequent  summons. 

The  issue  of  a  summons  under  Rule  3  of  the  Order  shall  not  interfere 
with  or  control  any  power  or  discretion  vested  in  any  executor,  adminis- 
trator, or  trustee,  except  so  far  as  such  interference  or  control  may  neoes- 
sarily  be  involved  in  the  particular  relief  sought. 
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The  plaintiff  claims : 

(1)  Account  of  testator's  personal  estate  on  the  footing  of 

wilful  default. 

(2)  Administration  of  the  testator's  personal  estate. 

Actum  "by  Next  of  Kin  claiming  Administration  of  the  Personal 

Estate  of  th£  Deceased, 

1.  A.  B.  made  his  will,  dated  the  1st  of  January,  1880, 
whereby  he  appointed  C.  D.  his  sole  executor,  and  bequeathed 
the  residue  of  his  personal  estate  to  the  children  of  his  brother 
E.  B. 

2.  A.  B.  died  on  the  2nd  of  January,  1880,  and  C.  D. 
proved  his  will  on  the  80th  of  January,  1880. 

3.  E.  B.  died  in  Ontario,  Canada,  on  the  7th  of  December, 
1879,  and  all  his  children  predeceased  him.  None  of  the  said 
children  left  any  issue. 

4.  C.  D.  died  on  the  Ist  of  January,  1888,  having  by  his 
will,  dated  the  Ist  of  January,  1882,  appointed  the  defendant 
his  executor,  who  proved  his  will  on  the  1st  of  February, 
1883. 

5.  The  plaintifGs  arc  the  lawful  nieces  and  next  of  kin  of 
A.  B.,  who  left  no  brother  or  sister  him  surviving. 

The  plaintiffs  claim  to  liave  the  personal  estate  of  A.  B. 
administered. 

Action  of  Mortgagee  for  Administration  of  the  Estate  of  a 

Deceased  Mortgagor. 

1.  By  deed,  dated  1st  of  June,  1880,  A.  B.  mortgaged  the 
Hope  Farm,  in  the  county  of  Cornwall,  to  the  plaintiff  to  secure 
jglOOO,  and  interest. 

2.  £1,200  is  now  due  to  the  plaintiff  on  that  security  ;  but 
the  Hope  Farm  is  insufficient  to  discharge  the  plaintiff's 
claim. 

3.  A.  B.  died  on  the  20th  of  May,  1881.  The  defendant  X. 
is  his  executor,  and  the  defendant  Y.  is  his  heir-at-law. 

The  plaintiff  claims  to  be  paid  the  amount  due  to  him,  or 
to  have  the  real  and  personal  estate  of  the  said  A.  B. 
administered. 
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The  defeodani  X  sars  th&c  : 
1.  He  does  noc  admit  the  plaintilTs  dainu 
JL  Notice  was  given  and  assets  discribated  under  the  Btatate 
2i  k  23  Viet.  c.  35.  s.  tO. 


Particular*  of  tAf  ^otiee. 

Advertisements  in  the  Tinm  of  June  1  and  17,  1881. 

..  „    ^  Standard  of  June  1  and  18, 1881. 

,.  „    ..   CunmUItman  on  Jane  1  and  8,  1881. 


Action  by  Assume  of  Legatee  to  hart  the  TeMta tor's  Esiats 

Administered  hy  the  Court. 

Staiemtni  of  Claim. 

1.  A-  B.,  of  Xewcastle-on-Tyne,  who  died  on  the  lit  of 
November,  1883,  by  his  wilL  dated  the  31st  of  October,  188Sy 
after  making  certain  peconiarj  legacies,  bequeathed  one-fifth 
share  of  the  residne  of  his  personal  estate  to  X.  Y.,  and 
appointed  the  defendants  his  execmors. 

2.  The  defendants  proved  the  will  of  the  said  A.  B.  on  the 
Ist  of  December,  1883. 

3.  On  the  2nd  of  December,  1883,  the  said  X.  Y.  by  deed 
alisolntely  assigned  his  said  oue-fifth  share  in  the  residne  of 
the  said  personal  estate,  and  all  other  his  interest  in  the  said 
estate  to  the  plaintiE 

The  plaintiff  claims  administration  of  the  testator^s  personal 
estate. 

Deftfice, 

1.  The  defendants  are  not  the  execntors,  nor  is  either  of 
them  the  executor  of  A.  B.,  deceased. 

2.  The  defendants  do  not  admit  that  X.  Y.  by  deed  or  oUiop- 
wise  ever  assigned  any  share  or  interest  of  him  the  said  X.  Y. 
in  the  estate  or  the  personal  estate  of  the  said  A.  B.  to  the  • 
plaintiff. 
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3.  If  the  said  X.  Y.  ever  assip^cd  any  share  or  interest  in 
the  estate  or  personal  estate  of  the  said  A.  B.  to  the  plaintiff, 
the  said  X.  Y.  never  was  entitled  by  the  last  will  of  the  said 
A.  B.  or  otherwise  to  any  interest  in  the  estate  or  personal 
estate  of  the  said  A.  B.  The  person  named  X,  Y.  in  the  will 
referred  to  in  the  statement  of  claim  is  not  the  same  person  as 
the  person  of  that  name  who  executed  the  deed  in  the  state- 
ment of  claim  mentioned. 

4.  The  will  mentioned  in  the  statement  of  claim  was  revoked 
by  a  later  will  dated  the  1st  of  November,  1888,  and  by  an 
order  of  the  Probate  Division  of  this  Court  dated  the  15th  of 
Ilecember,  1883,  probate  of  the  earlier  will  dated  the  Slst  of 
October,  1883,  was  revoked. 


Action  hy  L$gatee  and  Devisee  against  tfis  Execvtor  of  an 
Executor  on  the  Footing  of  Wilful  Default. 

1.  The  plaintiff  is  the  residuary  legatee  and  devisee  of  John 
Jones,  of  No.  200,  Cheapside,  in  the  City  of  London,  who  died 
on  the  10th  of  December,  1881,  having  made  his  will,  dated 
the  9th  of  December,  1881,  and  appointed  A.  B.  and  C.  D.  his 
executors,  and  devised  to  them  all  the  residue  of  his  real  and 
personal  estate  in  trust  for  the  plaintiff,  and  bequeathed  a  legacy 
of  £100  to  the  plaintiff. 

2.  C.  D.  was  dead  at  the  date  of  the  will ;  A.  B.  alone 
proved  it. 

3.  A.  B.  was  guilty  of  wilful  default  in  not  protecting  and 
ludng  to  the  best  advantage  certain  property  of  the  testator. 

4.  The  wilful  default  on  which  the  plaintiff  relics  was  as 
follows : — 

A.  B.  neglected  to  sue  X.  Y.  for  a  debt  of  £100  due  to  the 
testator,  and  X.  Y.  became  bankrupt  in  May,  1883,  and  no 
<lividend  has  been  paid  on  the  said  debt. 

A.  B.  let  the  house.  No.  100,  Linden  Gardens,  in  the  parish 

of ,  in  the  county  of ,  being  part  of  the  testator's 

property,  to  J.  B.,  for  twenty-one  years,  at  the  annual  rent  of 
£50,  although  the  fair  annual  rent  of  the  said  house,  as  A.  B. 
well  knew,  was  £150. 

At  the  time  of  the  testator's  death  John  Smith  had  1)een  in 
poveBsion  of  the  testator's  house.  No.  101,  Linden  Gardens^ 
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1^ 


Yet  A.B. 
fcrmoR  dun  a 
for  the  iw-Oiq  I 


Jcim 


r..  Is  Juab.  Ik^t.  A.  B.  dkd.  b^T-Ii^  Ij  his  will,  dated  the 
±i:d  <f  3farf.-ii.  1^^^  ^^^Anusd.  iht  deftsdaai  hk  executor. 
Tzjk  6ti*!0^kzii  fBtjTtd  hi§  viL  on  the  l«c  <f  Jnlr,  188^ 


n.    AodooKt  cf  the  esau:  <*f  J<«i!  Jcqcb  <«  foodng  of 

wOfs!  deCanli. 
^r.    Administnii'A   ^f   tbe    i«5£at<4'*s    real    and    penonal 


(:^.  If  the  defendant  shc<ild  it*<  adish  asBEt&,admmiKntioii, 
»>  far  as  njaj  be  neceaEan*,  of  the  real  and  petsonal 
estate  of  A.  B. 


Tbe  defendant  sars  that : 

1.  He  denies  that  A.  B.  was  ^nfltr  of  wflfol  deHuilL 

2.  Xothinv  ccmld  have  l«en  rewiTered  fniffli  X.  Y.  hy  suing 
him.  The  hoose.  No.  1<mi,  Linden  Gardens,  was  not  worth 
more  than  £50  a-rear.  and  d«*  higher  rent  coold  be  obtained 
for  it.  John  Smith  acquired  an  abet^te  and  indefeasible  title 
hj  prescription  before  the  death  of  John  Jones. 

3.  The  defendant  does  not  admit  that  he  has  assets  of  A.  B. 
safficient  to  satisfr  the  plaintiiTs  claims  (if  establidied)  in  a 
dae  coan%  of  administration. 


Administrator. 
See  the  title  Executor, 
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Agents  {a). 

Actum  against  Agent  for  Selling  on  Credit  against  Instmctions, 

and  at  Lower  Price  than  directed. 

1.  The  plaintiff  has  suffered  damage  by  the  defeDdaut,  as  his 
a«^nt,  selling  large  quantities  of  coal  upon  credit  when  he  was 


(a)  Where  no  fixed  time  of  ser\'ice  has  l>eeii  agreed  upon,  a  princii>al  Principal 
may  at  any  time  revoke  the  authority  of  his  agent,  unless  indeed  the  and  agent, 
agent  has,  as  it  is  called,  an  authority  coupled  yfiih  an  interest,  as  where 
a  debtor  hands  to  his  creditor  a  jwwer  of  attorney,  authorizing  him  t<» 
sell  certain  lands  of  the  debtor,  and  jiay  his  debt  out  of  the  proceeds  of 
the  sale.  Here  it  was  held  that  the  agent's  authority  could  not  l)e  re- 
voked.    {Gauuen  v.  Morton,  10  B.  k  C.  731.) 

The  agent  must  keep  regular  accounts  and  vouchers,  and  if  he  refuses 
to  account  after  demand  made,  he  is  liable  to  an  action  {Topham  v. 
Jtraddiek,  1  Taunt.  571) ;  and  if  goods  have  been  intrusted  to  an  agent 
to  seU,  and  he  renders  no  account  of  them,  it  will  be  presumed  that  they 
have  been  sold  and  the  money  received.  (Hunter  v.  ]f>/«7t,  1  Stark.  224.) 
Agents  must  bring  to  the  discharge  of  their  duty  towards  their  princi]>alH 
a  reasonable  and  ordinary  amount  of  skill  and  judgment.  So  that  if  a 
broker  or  commission  agent  is  ordered  to  buy  an  article  of  first-rate 
quality  and  he  buys  an  inferior  one,  he  is  guilty  of  such  a  breach  of 
contract  as  renders  him  liable  in  damages  to  his  principal.  {Mai nwa ring 
V.  Brandon,  2  Moore,  125.)  Subject  to  this  responsibility  the  powers  of 
bn>keTS  and  mercantile  agents  of  that  class  are  very  considerable.  They 
have,  generally  speaking,  an  implied  authority  to  sell  at  such  times, 
places,  and  prices  as  they  think  most  to  the  advantage  of  their  principal, 
and  even  to  sell  on  credit,  if  on  the  |)articular  market  it  is  customary  for 
agents  to  do  so,  but  in  order  that  they  may  bring  an  indci)endent  judg- 
ment to  bear  on  each  matter  in  which  they  act,  no  agent  is  allowed  either 
to  sell  his  own  goods  to  his  principal  {Jimtlry  v.  Craven,  18  Beav.  75), 
nor  can  he  himself  become  the  purenasor  of  his  princi])ars  property  unless 
in  a  very  extreme  case.    {Trerelyan  v.  Charter,  9  Beav.  140.) 

An  ordinary  agent  is  not  liable  to  his  princi^ml  merely,  because  the 
pcTnon  to  whom  he  sold  the  goods  became  insolvent  without  paying  for 
them,  that  is  to  say,  where  the  agent  has  acted  \\ith  ordinary  discretion 
in  giving  him  credit,  and  within  his  general  authority  ;  but  it  is  other- 
wise with  del  eredere  agents.  Every  |)erson  accepting  the  commission  of  Del  credere 
a  del  eredrre  agent  in  consideration  of  a  higher  commission,  makes  him-  agents. 
self  responsible  for  the  solvency  of  the  ])er8ous  to  whom  he  sells,  and  in 
fact  he  becomes  absolutely  liable  to  the  principal  for  the  payment  of  the 
price  of  the  goods  he  sells.  {Maekenzle  v.  Scott,  6  Bro.  P.  C  291).  It 
mnst  be  noticed  that  although  a  del  credere  agent  is  thus  in  one  sense  a 
person  liable  for  "  the  debt,  default,  or  miscarriage  "  of  another,  yet  it 
has  been  decided  that  the  agreement  between  himself  and  his  principal 
is  an  independent  contract,  by  which  the  goods  are  sold  to  him,  and 
therefore  it  is  not  necessary  that  it  should  be  evidenced  by  wTiting,  under 
the  Statute  of  Frauds.    (Omturier  v.  JIa*tie,  8  Exch.  40.) 

It  is  a  well-established  rule  that  an  agent  shall  not,  after  accounting   Effect  of 
with  his  principal  and  receiving  money  in  hLs  capacity  of  agent,  after-   accounting 
wards  say  that  he  did  not  do  so,  and  did  not  receive  it  for  the  l)encfit  of  ^  p^in. 
Ikim  principal  bnt  for  some  other  {lerson,  unless  indeed  there  has  l^een   cipaL 
■ome  mistake,  and  a  void  payment  ab  initio^  so  that  the  money  was  never 
realiy  received  for  the  principal    (Edgell  v.  Day,  35  Ii.  J.  0.  P.  7 ;  L.  K. 
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him  at  the  best  prices  he  could  obtain  and  according  to  market 
rates,  and  the  defendant  authorised  him  to  give  credit  in  the 
exercise  of  his  discretion. 

2.  He  sold  the  1000  tons  of  coal  in  the  ordinary  VN-ay  of 
business  to  persons  who  were  of  good  commercial  reputation. 

3-  The  plaintiflF  did  not  direct  the  defendant  to  sell  the  2000 
tons  of  coal  mentioned  in  the  statement  of  claim  for  1G«.  a 
ton.     He  sold  them  for  the  best  price  he  could  obtain. 

4.  He  was  never  the  del  credere  agent  of  the  plaintiff. 

Counfer-rlatm. 

And  by  way  of  counter-claim, — 

5.  The  defendant  claims  the  sum  of  £100,  being  his  agixicd 
<x)mmi8sion  of  6^  per  ton  on  4000  tons  of  coal  sold  by  him  on 
the  plaintiff's  behalf  in  the  town  of  C.  during  the  year  1879. 
Particulars  of  the  said  sales  of  coal,  being  of  greater  length 
than  three  folios,  accompany  this  defence  and  counter-claim. 

EepJj/. 

The  plaintiff,  as  to  the  defence,  says  he  joins  issue. 
The  plaintiff,  as  to  the  counter-claim,  says : 

1.  It  was  expressly  agreed  that  the  defendant  should  only  be 
entitled  to  the  said  commission  of  6d.  per  ton  when  he  remitted 
to  the  plaintiff  the  price  of  the  coal  sold  by  him. 

2.  He  has  not  remitted  the  price  of  the  4000  tons  of  coal 
sold  by  him  in  the  year  1879  or  any  part  thereof. 

Action  against  an  Agent  for  not  Paging  Over  the  Price  of  Goods 
sold  by  hiniy  and  for  Damages  for  Negligenthj  Selling, 

1.  On  the  of ,  188 ,  the  defendants,  as  the 

plaintiff's  agents,  sold  100  tons  of  the  plaintiff's  manure,  and 
received  the  price  thereof,  ^^z.,  £250,  but  they  refuse  to  pay 
over  the  said  sum,  less  their  commission. 

2.  In  the  alternative,  the  defendants  sold  the  said  100  tons 
of  manure  to  6.  H.  at  three  months'  credit,  and  delivered  the 
taame  to  him. 

8.  The  said  G.  H.  was  then  in  insolvent  circumstances,  and 
the  defendants  might  by  ordinary  care  and  diligence  have 
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aaoenaiitt^  litr  fid.    G.  H.  bw  l«iKaie  bK&knpi.  and  the 
pkist^  hii§  r^ier.  nnilue  to  i^tuxnTcir  aiij  j»in»OB  of  tlie  aid 

Tbtr  pkiniilT  ckims  £^-»  af  dfcmfciresw 

1.  The  deftnduiU  ifliT-  !K»:  rE<*:iv«i  ibe  prioe  <rf  the  aud 
!*>[»  toils  of  mmure  <«■  *iiT  pin  liitjtv^^. 

±.  Tlte  defrDdkni?  s-i-id  the  -swd  marar^Er  lo  ibe  aid  G.  H.  br 
the  rxpreas  dirct-ik»ii«  --f  the  j«ia:ni:ir. 

3.  TIkt  aid  G.  H.  'k^i«  r.'C  iL-rt  ii:  iii«>c»lreiii  cimmutances, 
and  if  he  waL«w  tbv  defendaLi^  ociJd  n«  br  the  exeivise  of 
ofdinaiT  care  lud  dilistrnof  bive  a£c«naiDed  the  tKC 

4.  The  p'laintifr  might  have  r&ctirtd  the  greater  portioii  of 
the  aid  sum  of  £^5u  from  the  eetaie  of  ibe  aid  6.  H.  if  he 
had  n^x  ne^kcied  and  failed  to  T^»ve  arains:  it. 

The  pkintift  as  to  the  defence,  av«  he  joins  issoe. 


Ciaitnfar  Lo^  of  Caiile  ihrottgh  y^iipeHa  aW  MisamAiet  if 

Agister, 

1.  The  plaintiflTs  claim  is  for  damages  for  the  loss  of  seven 
head  id  cattle  received  l«v  the  defendant  on  the  1st  of  Maj« 
18H0,  to  be  agisted  in  his  p«rk  for  rewaixL 


Dotr  and  (^)  ^^  dntj  of  sn  ae^Fter  *  f  cattie  i«  to  furnish  them  with  suitable 

Vm^^Vitf  of  ^^'^  ''^  Doah«>hiiieut.axKi  to  frive  them  a  prv>}ier  and  neaaonahle  amoant 
cif  ezerdse  aiwl  fn^h  air.  He  ;«  al<o  bL>aDd  to  take  iea»>nable  care  of 
their  nfetr.  Thn^.  if  he  r&rii  iLem  on  a  common  and  aftenrards  take 
no  heed  of  them  «o  that  thej  arc  loet,  he  is  liable.  iO^ff*  v.  Bermmrd^ 
2  Bajm.  909.)  If  a  person  {ilaocs  a  hori^e  in  a  pasture  snrroonded  bj 
rotten  or  defectiTe  fences.  aiKl  the  bor<«  is  lo«t.  the  leister  is  liable,  bat 
if  it  went  awaj  through  ix^  own  vicious  or  nngoTemabJe  nature,  and  got 
awaj  throo^  iu  own  impatience  of  restraint  as  much  as  in  ofMiseqnence 
of  the  defect^  of  the  fences,  the  agister  is  not  liable.  (Addimii  on  Contr., 
7th  ed.  653.    See  also  i^mith  t.  ^w«i.  L.  K.  1  Q.  B.  D.  79.) 

In  the  case  of  grmtnitoos  bailment  or  agistment  the  agister  ig  onlj 
lialile  for  gross  neglect.    (Ji*4ftk  x.  Il7/«ni.  1  B.  &  Aid.  61,  62.) 
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2.  Through  the  iieghgencc  of  the  defendant  the  said  cattle 
were  mixed  with  other  cattle  which  were  at  the  time  suffering 
from  a  contagious  disease,  whereby  they  contracted  the  said 
disease,  and  by  the  further  negligence  of  the  defendant  the  said 
cattle  did  not  receive  proper  medicine  and  attendance  while 
they  were  ill. 

The  plaintiff  claims  £G0  damages. 

Defence  and  Counter-claim, 

Defence, 

1.  The  said  cattle  were  never  mixed  with  any  other  cattle 
suffering  from  any  contagious  disease,  and  they  did  not  con- 
tract the  said  disease  in  that  way. 

2.  The  plaintiff's  cattle  were  properly  attended  by  the  defen- 
dant while  they  were  ill,  and  suitable  medicines  were  given  to 
them. 

Cotmier-claim, 
And  by  way  of  counter-claim,— 

3.  There  is  due  and  owing  to  the  defendant  the  sum  of  £10 
for  twenty  weeks'  agistment  of  the  said  seven  head  of  cattle  at 

per  week,  and  £2  for  medicine  supplied  to  the  said  cattle 

while  ill. 

The  defendant  counter-claims  £12. 

Reply. 

1.  The  plaintiff  as  to  the  defence  says  he  joins  issue. 

2.  Ab  to  the  counter-claim  he  says  that  up  to  the  time  of 
the  death  of  the  said  cattle  there  was  due  in  respect  of  their 
agistment  the  sum  of  £8,  and  no  more.  The  defendant  did 
not  supply  any  medicine  to  the  said  cattle. 


Alteration  {a). 
Defence  of  Alteration  in  Action  upon  a  Bill  or  Note. 
1.  The  bill  {or  note,  or  check)  was  rendered  void  after  issue 
by  a  material  alteration,  viz.,  by  the  alteration  of  the  date  from 
the  2l8t  of  January  to  the  2nd  of  January. 

(«)  *'  When  any  deed  is  altered  on  a  point  material  bj  the  plaintiff 
Mmf^if^  or  by  any  stranger  without  the  privity  of  the  obligee,  be  it  by 
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Apprentice  (n). 
Aclion  against  the  Botidsnianfor  Misconduct  of  Apprentice, 

1.  Bj  ail  indenture  of  apprenticeship,  dated  10th  Au«;ust,  Miscon- 
1875,  made  between  defendant  and  C.  H.  L.,  of  the  one  part,  apprentfc'L 


(a)  A  contract  of  apprenticeship  can  only  arise  where  there  is  an 
nndertaldnji^  on  one  side  to  serve  and  learn,  and  on  the  other  to  teacJi. 
Therefore  if  there  is  an  enga^mcnt  on  the  part  of  the  servant  to  serve 
and  loam,  but  no  express  or  implied  engagement  on  the  })art  of  the 
master  to  teach,  so  that  no  action  could  Ikj  maintained  ujwn  the  contract 
against  the  latter  for  neglecting  to  teach,  the  contract  is  one  of  hiring 
and  service  only,  and  not  of  apprenticeship,  (i?.  v.  Shinfield,  14  Ea^t, 
541  ;  iZ.  V.  BHrhack,  1  M.  &  S.  370.) 

As  the  contract  is  always  made  for  more  than  a  year,  it  must  be  in 
writing,  but  need  not  always  be  by  deed  ;  bat  it  is  essential  to  the  validity 
of  the  contract  that  the  consideration  or  premium  paid  be  duly  set  fortii 
upon  the  face  of  the  instrument,  in  order  that  the  proper  amount  of 
«tamp  duty  may  be  secured  thereon.  (  WatUtlte  v.  Ada  W4t,  27  L.  J.  C.  P. 
271.)  Except  in  cases  to  which  the  custom  of  the  City  of  London  applies, 
iui  apprentice  is  not  Iwund  by  an  indenture  of  apprenticeship  upon  his 
attaining  his  twenty-first  year,  and  he  can  then  with  perfect  impunity. 
■BO  far  as  he  jiersonally  is  concerned,  leave  his  master's  service  though  the 
term  of  service  has  not  expired.  TheKmaster  is  not  however  necessarily 
without  any  remedy,  for  it  is  usual  in  apprenticeshi[)  articles  for  some 
person,  frequently  the  apprentice's  father,  to  covenant  for  the  appren- 
tice's good  behaviour  during  the  term  of  service,  and  where  there  is  such 
«t  covenant,  though  the  apprentice  may,  on  attaining  twenty-one,  leave 
his  master's  service,  the  bondsman  would  remain  liable,  (^('uminf/  v. 
Hill,  3  B.  &  Aid.  59.) 

In  the  articles  of  apprenticeship  it  is  usual  for  the  master  to  enter  into 
A  net  of  covenants  that  he  will  properly  instruct  the  apprentice,  and  for 
tbe  apprentice  and  his  bondsman  to  enter  into  covenants  that  the  appren- 
tice will  faithfully  serve  ;  but  it  has  been  decided  that  these  covenants 
foe  perfectly  independent  covenants,  and  that  breach  of  the  one  cannot 
be  pleaded  as  a  defence  to  breach  of  another.  (  Wituton^  v.  Linfiy  1  B. 
&  C.  460  ;  PhUlipt  v.  aifty  28  L.  J.  Ex.  153.)  Thus,  if  the  bondsman 
were  sued  for  the  misconduct  of  the  apprentice  in  absenting  himself,  it 
woold  be  no  defence  to  the  bondsman  that  the  master  had  neglected 
properly  to  instruct  the  apprentice.  The  bondsman's  proi)er  course  would 
be  to  Mid  to  his  defence,  whatever  it  might  be,  a  counter-claim  against 
the  master.  This  is  the  course  adopted  in  the  forms  given  in  the  text. 
It  is,  however,  a  good  defence  to  an  action  against  the  bondsman  for  a 
desertion  by  the  apprentice  of  his  service  that  the  master  had  abandoned 
one  of  the  trades  which  he  had  covenanted  to  teach  the  apprentice 
(^EUtn  r,  Ihjfp,  6  Exch.  424)  ;  and  it  is  a  good  defence  to  an  action  for 
breach  of  the  covenant  to  teach  and  provide  for  an  apprentice  that  he 
quitted  the  service  without  leave.    (^Hughe*  v.  Ilumpiireyn^  6  B.  &  Vy, 

eao.) 

It  is  said  that  a  master  takes  his  apprentice  for  better  or  for  worse,  and 
if,  therefore,  the  apprentice  become  ill  so  that  he  cannot  work,  or  meets 
with  an  accident,  so  that  the  master  is  put  to  additional  expense  on  his 
acooant,  the  master  is  still  bound  to  keep  him  in  his  service  and  to  pro- 
vide  for  him.  ^lUg,  v.  Smith,  8  C.  &  P.  153.)  It  is  laid  down  in  several 
ttxt  books,  and  assumed  to  be  law  by  the  judges  in  one  or  two  old  cases, 
that  a  master  is  entitled  to  chastise  his  apprentice.    Mr.  Manley  Smith, 

K  2 


What  con- 
stituten 
the  con- 
tract of 
apprentice- 
ship. 


Must  be  in 
writing. 


Apprentice 
not  boun<l 
after  21. 


Covenants 
by  master 
and  bonds- 
man inde- 
pendent 
covenants. 


Master 

bound  to 

maintain 

apprentice 

though  ku 

becomes 

ill. 


132 


APFBENTICE. 


and  the  pliiiiitiff  of  the  other  part,  the  said  C.  H.  L.  put  him- 
self apprentice  to  the  plaintiff  to  learn  his  trade  of  a  black- 
smith for  the  tenn  of  three  years  ;  and  the  defendant  cove- 
nanted that  the  said  C.  H.  L.  should  diligently  serve  the 
plaintiff,  and  that  he  should  not  absent  himself  from  the 
service  of  the  plaintiff  without  the  plaintiff's  consent  during- 
the  said  term. 

2.  The  said  C.  H.  L.  has  not,  during  the  said  term,  dili- 
gently served  the  plaintiff,  but  has  unlawfully  absented 
himself,  and  still  absents  himself,  from  the  service  of  the 
plaintiff. 

The  plaintiff  claims  £50. 


Defence  and  Counter-claim, 

Defence, 

1.  While  the  said  C,H.  L.  was  faithfully  serving  the  plaintiff!; 
auct  01  an    ^.j^^  g^|^  plaintiff  not  only  threatened  to  do  him  grievous  bodilv 

apprentice.  ^  i 

harm,  but  actually  assaulted  him  and  inflicted  personal  injury 
upon  him,  and  the  said  C.  H.  L.  fearing,  and  having  good  and 


Miacon 
duct  of  an 


Master  ^"  ^^^  book  on  "Master  and  Servant,"  (3rd  cil.  110),  haa  suggested  that 

may  mode-   ^^®  master's  right  of  chastisement  only  extends  to  infant  apprentices 


rately 
chastise 
his  ap- 
prentice. 


and  the  law  on  the  subject  is  not  very  clear.  In  HaUhrell  v.  CovnselU 
38  L.  T.  N.  S.  176,  the  question  was  raised  whether  a  threat  of  inflicting 
grievous  bodily  harm  uttered  by  the  master  would  justify  an  apprentice 
in  running  away,  and  exonerate  the  bondsman  on  his  covenant.  The 
case  went  off  on  the  plca^lings,  but  Grove,  J.,  expi-essed  an  opinion  that 
the  defence  would  be  sufficient  if  an  averment  were  added  that  the  ap* 
prentice  had  reasonable  grounds  for  believing  that  grievous  bodily  harm 
would  in  fact  be  inflicted  on  him  if  he  remained. 

WTien  at  the  time  the  indenture  of  appi*enticeship  was  signed  the 
defendant's  business  was  a  pai-tucrship  earned  on  in  London  but  sub- 
sequently the  partnership  was  dissolved,  and  two  of  the  defendants 
continued  the  same  class  of  business  at  Derby,  and  their  (mrtuers 
remained  in  London,  it  was  held  by  the  Court  of  Appeal  (1)  that  the 
apl>rentice  was  not  bound  to  obey  a  command  to  go  to  Derby,  because 
there  is  an  implied  stipulation  that  the  contract  of  apprenticeship  is  to 
be  performed  at  the  place  where  the  business  was  carried  on  when  the 
indenture  was  signed  ;  and  (2)  that  as  the  business  in  its  entirety  was  not 
carried  on  by  the  defendants  who  went  to  Derby,  they  were  not  the 
successors  of  the  original  finn,  and  therefore  not  entitled  to  the  appren- 
tice's obedience.  {Eat&n  v.  Westeinij  9  Q.  B.  D.  636.)  But  when  an 
apprentice  is  part  of  his  master's  family  there  is  authority  that  he  is  bonnd 
to  follow  the  latter  to  any  part  of  England,  though  not  abroad.  {CotCKtry 
V.  Windal,  1  Browl.  67.)  As  to  the  powers  of  jastices  to  settle  disputes 
between  masters  and  apprentices,  and  cancel  indentures  of  apprentice* 
hhip,  see  38  &  89  Vic.  c.  90,  ss.  6  to  7. 
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reasonable  cause  for  such  fear,  that  if  he  remaiued  loDger  in 
the  senice  of  the  said  plaintiff  grievous  bodily  harm  would  be 
inflicted  upon  him,  left  the  said  service  before  the  expiry  of 
the  term  for  which  he  was  apprenticed,  which  is  the  grievance 
complained  of. 

Gaunter-claim. 

And  by  way  of  counter-claim  the  defendant  says  : — 

1.  By  the  indenture  referred  to  in  the  statement  of  claim,  Countcr- 
the  said  plaintiff  covenanted  with  the  said  defendant,  tliat  he  ^^*™  ^?^ 
wonld  teach  and  instruct  the  said  C.  H.  L.  in  the  trade  of  a  to  teach 
blacksmith  during  the  said  term.  ***®  *P" 

prentice. 

2.  Before  the  happening  of  the  events  set  out  in  the 
second  paragraph  of  the  plaintiffs  statement  of  claim,  the  said 
plaintiff  neglected  to  teach  and  instruct  the  said  C.  H.  L.  in 
the  trade  of  a  blacksmith  aforesaid,  to  the  loss  and  injury  of 
the  defendant. 

The  defendant  claims  : — 

£50  damages  for  the  plaintiff's  breach  of  his  covenant. 


Arbitration. 
See  Award. 


Arohiteot  (a). 

Claim  against  an  Architect  for  withholding  his  Oertificaiey  ami 

altertiatively  against  the  Employer. 

1.  In  June,  1880,  the  defendant  A.  C.  was  the  architect  of 
the  defendant  J.  B.,  in  connection  with  the  building  of  a 
mansion  house  for  the  said  J.  B.  at  Hounslow. 


(a)  An  architect  employed  to  determine  questions  between  a  builder  liabUity  of 
jmd  employer  may  be  sued  for  neglecting  to  perform  the  functions  he   an  archi- 
has  undertaken  to  perform.    (See  Kimherley  v.  Dicky  L.  K.  13  Eq.  I ;   tect. 
41  L.  J.  Ch.  38  ;  25  L.  T.  476 ;  20  W.  R.  49.)     It  has  been  held  that 
if  the  employer  induce  the  architect  fraudulently  to  withhold  lils  certi- 
ficate the  employer  it  liable  to  be  sued  for  inducing  the  architect  to  act 
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2.  The  defendant  A.  C.  with  the  view  of  earning  his  com- 
mission  as  such  architect,  induced  the  plaintiff  to  tender  for 
the  mason's  work  in  the  said  buildin*?  for  a  sum  of  £1000 
and  as  tlie  architect  of  the  defendant  J.  B.,  and  by  the 
authority  of  the  said  J.  B.,  lie  accepted  the  plaintiff's  tender^ 
and  orally  aj^reed  with  the  plaintiff  that,  as  soon  as  the  work 
was  done  in  a  sound  and  workmanlike  manner,  he  would  certify 
his  sjitisfaction,  so  as  to  enable  the  plaintiff  to  recover  the  price 
thereof  from  the  said  J.  B. 

3.  The  plaintiff  duly  executed  the  said  work  in  a  sound  and 
workmanlike  manner,  but  the  defendant  A.  C,  in  collusion 
with  the  defendant  J.  B.,  and  in  fraud  of  the  plaintiff,  refused, 
and  still  refuses,  to  ceitify  his  satisfaction  with  the  same,  and 
the  plaintiff  has  not  yet  been  paid  the  said  sum  of  £1000. 

The  plaintiff  claims  : — 

£1000  from  the  defendant  J.  B.  or  in  the  alternative  from 
the  defendant  A.  C.  the  sum  of  £1000  by  way  of 
damages. 


Assault  and  Battery  {a). 
1.  Sialemmt  of  Claim  for  an  Assault, 

1.  The  plaintiff  has  suffered  damage  from  personal  in- 
juries to  the  plaintiff',  caused  by  the  defendant  assaulting 
him  on  the  1st  of  May,  1882,  and  beating  him  about  the  head 
and  shoulders. 

Particulars  of  expenses  : — 

Mr.  Jones,  surgeon  .        .        •        •        £20    0    0 

The  plaintiff  claims  £100. 


in  this  manner.     (^liattrrhnry  v.  Vy«e,  32  L.  J.  Ex.  177.)    And  so  where 
the  architect,  having  agreed  "with  the  plaintiff  to  give  his  certificate  when 
the  work  was  completed,  fraudulently  withheld  it,  in  collusion  with  the 
employer,  it  was  lield  the  former  was  liable  in  damages.     {Ladbrookr  v.. 
Jiarrett,  46  L.  J.  C.  P.  798  ;  36  L.  T.  616  ;  25  W.  R.  649.)    He  cannot, 
however,  be  held  liable  for  mere  errors  of  judgment  in  the  discharge  of 
bis  duty  of  adjudicating.     (^Kimherlvy  v.  Dirk,  mpra.') 
Definitions        C^)  An  assault  has  been  defined  as  ^^an  attempt  to  do  a  corporal 
of  assault      injury  to  another,  coupled  with  a  present  ability,  or  any  act  or  gesture 
aofl  l)at-        f^Toa  which  an  intention  to  commit  a  battery  may  Ix;  implied  **  (^Snad  v. 
lery. 
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2.  Stakmmt  of  Claim  for  an  Assault,  Trespass,  a)id  Trover 

combined. 

1.  On  the  3rd  of  June,  1881,  the  defendant  broke  and 
entered  the  plaintifiTs  premises,  No.  60,  George  Street,  Strand, 
in  the  county  of  Middlesex,  and  unlawfully  trespassed  therein. 

^Wfepr,  L.  J.  22  C.  P.  201)  ;  bo  riding  after  a  person  and  obliging  him  to 

run  away  to  avoid  being  beaten  is  an  assanit ;  so  lifting  a  stick  and 

threatening  to  strike  another  with  it  if  you  are  so  near  to  tliat  other  that 

yoa  can  pat  your  threat  into  execution  if  you  choose.    A  battery,  which 

always  includes  an  assault,  is,  however,  something  more  than  an  assault. 

It  is  the  actual  doing  an  injur}%  be  it  ever  so  small,  in  an  angry  or 

revengeful  or  rude  or  insolent  manner,  as  by  spitting  in  a  man*s  face,  or 

violently  jostling  him  out  of  the  way.    (B.  N.  P.  15.)    It  is  essential 

both  to  an  assault  and  a  battery  that  the  act  complained  of  should  be 

done  against  the  will  of  the  |>erson  assaulted.     Hence  a  touch  or  stroke 

in  jest,  where  the  parties  are  jesting  with  each  other  and  taking  liberties 

by  mutual  consent,  is  no  assault ;  so  touching  a  friend  to  engage  his 

attention  is  no  assault  {Coward  v.  Jiaddelrtjy  L.  J.  28  Ex.  2H0)  ;  but  it  is 

i:ut  essential  to  an  assault  that  it  should  be  wilful.    A  negligent  act  is    A  negligent 

just  as  actionable  as  a  wilful  one,  although  no  doubt  in  the  result  the    act  may  be 

measure  of  damages  awarded  by  the  jury  would  be  very  different.    A    an  assault 

wife,  after  being  divorced  from  her  husband,  cannot  sue  him  for  an 

assault  committed  upon  her  during  ctrverture.    {Phillips  v.  Barnett, 

1  Q.  B.  D.  436  ;  45  L.  J.  Q.  B.  277  ;  34  L.  T.  177  ;  24  W.  R.  345.) 

The  defences  that  have  been  set  up  and  sustained  to  actions  for  assault    Justifica- 
arc  somewhat  numerous  : — 1.  From  what  has  been  already  said  as  to  an    tions  of  an 
assault  excluding  consent,  it  foUows  that  a  plea  that  the  assault  was    assault, 
committed  by  the  leave  and  licence  of  the  ])laintiff  is  a  good  answer. 
irkrhtophrrMH  v.  Bare,  11  Q.  B.  473,477  ;   Latter  v.  Braddell,  50  L.  J. 
O.  P.  166.)    2.  Again,  a  plea  that  the  injury  was  unavoidable,  the  result 
entirely  of  a  superior  agency,  and  the  conduct  of  the  defendant  free  from 
fault,  has  been  sustained.    {GihhanM  v.  Pepper,  1  Ld.  Raym.  38.)    3.  A 
defence  that  the  plaintiff  made  the  first  assault,  and  that  the  defendant's 
battery  was  in  self-defence,  is  a  good  answer.    This  defence  was  called   Self- 
xon,  oiMvlt  de7M»ne  ;  and  it  has  been  decided  with  reference  to  it  that  it   defence. 
is  not  every  assault  that  will  justify  every  battery,  and  that  it  is  a  matter 
of  evidence  whether  the  assault  was  proportionable  to  the  battery.   Thus, 
if  A.  strikes  B.,  B.  cannot  justify  drawing  his  sword  and  cutting  off  B.*8 
hand.    4.  Another  defence  is  that  the  defendant  was  |)os8e8sed  of  a   Assault  in 
house,  that  the  plaintiff  without  his  licence  entered  and  disturbed  him,  defence  of 
whereupon  he  requested  the  plaintiff  to  depart,  and  on  refusal  gently  a  m».n*s 
laid  hands  on  him  to  turn  him  out.    This  plea  refers  merely  to  the  case   house. 
of  one  who  trespasses  without  violence  in  the  house  of  another ;  in  the 
case  of  one  making  a  forcible  entry,  the  plea  is  different.    5.  If  the 
plaintiff  enters  forcibly  into  the  defendant's  house,  the  latter  may  resist 
force  by  force  without  any  previous  request  to  depart.    6.  Where  the 

Ebuntiff  wrongfully  holds  ])Ossession  of  land  against  the  will  of  the  free- 
older,  who  assaults  him  while  endeavouring  to  regain  possession,  no 
action  wiU  lie.    {Harvey  v.  Bridget!,  14  M.  &  W.  437.    See  also  Blades 
V.  I£igg»,  L.  J.  30  C.  P.  347.)    7.  Where  the  action  is  brought  in  respect   Moderate 
of  an  assault  committed  upon  a  youth,  it  is  a  good  answer  that  the  chastise- 
amault  complained  of  was  moderate  and  reasonable  chastisement  in-   meat. 
flicted  by  a  parent  or  a  schoolmaster,  or  in  the  case  of  an  apprentice  by 
the  lad*8  master  (see  ante,  p.  132).    8.  Constables  and  those  acting  in   Constables 
the  execution  of  warranto  may  justify  necessary  assaults  committed  by  executing 
tkem  in  the  execution  of  their  duty.    Provided  the  warrant  under  which  warrantn. 
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2.  On  the  same  occasion  the  defendant  struck  and  assaulted 
the  plaintiff,  and  seized  a  ceitain  piano,  belonging  to  the 
plaintiff,  then  in  his  said  house,  and  removed  it  from  the  said 
premises,  and  converted  it  to  his  own  use. 

The  plaintiff  claims  : — 

(1)  A  return  of  the  said  piano,  or  £50,  its  value. 

(2)  £100  damages  for  the  said  trespass,  and  the  said  assault. 


Whf  re  case 
has  been 
determined 
by  justices. 


Statute  of 
Limitation. 

Where 
assault 
amounts 
to  a  felony. 


Befmce. 

1.  The  defendant  did  not  break  and  enter  the  plaintiflTs  said 
premises,  as  alleged,  or  at  all.  On  the  day  named  he  quietly 
and  peacefully  entered  the  same,  under  the  express  leave  and 
licence  of  the  plaintiff. 

2.  The  said  piano,  which  the  defendant  seized,  was  the 
property  of  the  defendant. 


they  act  is  not  void  on  its  face,  and  does  not  issue  from  a  court  without 
jurisdiction,  they  are  protected  by  such  warrant, even  though  it  be  after- 
wards set  aside  for  some  irregularity  ;  but  when  the  warrant  is  set  aside, 
those  who  jmt  the  law  in  motion,  as  the  client  or  solicitor,  would  pro- 
bably be  liable  for  the  acts  of  the  constables.  9.  Assault  is  one  of  those 
cases  where  the  party  aggrieved  has  an  alteniative  remedy.  He  can 
seek  redress  either  in  the  civil  courts  or  in  a  criminal  court ;  but  he  can- 
not have  both  remedies.  Therefore  it  is  a  good  answer  to  an  action  for 
assault  that  the  defendant  was  summoned  by  the  plaintiff  before  a 
magistrate  for  the  same  assault,  and  that  the  magistrate  heard  the  case 
and  cither  dismissed  it  or  inflicted  a  penalty  u{)ou  the  defendant  which 
the  latter  has  endured,  and  that  he  "  forthwith  "  gave  a  certificate  of  his 
having  heaitl  and  di8i)osed  of  the  case.  (See  the  24  &  25  Vict.  c.  100, 
8.  45.)  On  this  statute  it  has  been  decided  that  a  person  who  has  be.'u 
convicted  of  a  common  assault  on  a  married  woman,  and  who  has  paid 
the  whole  amount  adjudged  to  be  paid,  may  rely  on  the  protection  given 
by  it  as  a  bar  to  an  action  against  him  by  the  husband  for  the  loss  he,  as 
such  husband,  has  sustained  by  the  assault  on  his  wife.  (^Muitper  v. 
jBrou>H,  45  L.  J.  Com.  P.  203  ;  1  C.  P.  D.  97  ;  34  L.  T.  254  ;  24  W.  R. 
369  ;  Hulden  v.  Kintj,  35  L.  T.  479  ;  25  W.  K.  62  ;  4<;  L.  J.  Ex.  L.  75.) 
10.  A  plea  of  the  Statute  of  Limitations  is  of  course  g(XKl,  the  one  point 
to  be  noticed  about  this  defence  in  connection  with  this  form  of  action 
being  that  the  plaintiff's  remedy  is  lmri-e<l,  not  after  six,  but  after  four 
years.  11.  It  was  once  thought,  and  so  decidc<i,  that  where  the  assault 
complained  of  turned  out  to  be  a  felony  for  which  the  defendant  had  not 
been  prosecuted,  the  defendant  might  avail  himself  of  this,  and  the 
plaintiff  must  be  nonsuited  (^Wellock  v.  CoMtantint\  L.  J.  32  Ex.  285  ; 
2  H.  A:  C.  146) ;  but  this  view  was  declared  to  be  erroneous  in  the  more 
recent  case  of  WtlU  v.  Abraham*  (L.  K.  7  Q.  B.  564 ;  26  L.  T.  433 ; 
20  W.  R.  659  ;  41  L.  J.  Q.  B.  306)  ;  and,  since  In  re  Shepherd,  ex  parte 
BaU  (48  L.  J.  Bank.  57  ;  10  Ch.  D.  667  ;  40  L.  T.  141 ;  27  W.  R.  56S), 
and  Boope  v.  D'Atigdor  (10  Q.  B.  D.  412),  it  must  be  taken  to  be  quite 
discredited. 
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S.  The  defendant  denies  that  he  ever  struck  or  assaulted 
ihe  plaintiff 

3.  Statement  of  Claim  in  Action  for  Assault^  and  Slander^ 

and  False  Imprisonment. 

1.  On  the  5th  of  June,  1882,  the  defendant  assaulted  the 
plaintiff,  and,  with  the  assistance  of  divers  others  persons,  con- 
veyed him  by  force  to  the  H.  Asylum,  where  for  several 
days  he  unlawfully  imprisoned  him. 

2.  On  the  said  5th  of  June  the  defendant  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  plaintiff 
the  words  following,  that  is  to  say,  "He  (meaning  the  plaintiff) 
is  a  raging  maniac.  He  has  already  murdered  one  person,  and 
if  we  let  him  go,  he  will  murder  somelxxiy  else" — ^meaning 
thereby  that  the  plaintiff  had  committed  an  indictable  offence. 

The  plaintiff  claims  £1000  damages. 

4.  Statefnent  of  Claim  in  an  Action  for  Assault  by  Pupil 

against  iSchwhnaster. 

On  the  5th  of  August,  1880,  the  defendant  made  a  violent 
assault  upon  the  plaintiff,  and  severely  Ixjat  him  about  the 
face,  head,  and  back  with  a  thick  stick. 

Particulars  of  injury  : — 

The  plaintiff  was  for  six  weeks  confined  to  his  bed,  and  has 
sustained  permanent  injuries  to  his  spine. 

Particulars  of  damages  : — 

1880.  Dr.  Smith's  biU      .         .        .        £28    0    0 
Nursing         ....  10    0    0 


The  plaintiff  claims  £200  damages. 

Defence, 

1.  The  defendant  is  the  master  of  the  H.  Grammar  School. 
On  the  said  5th  of  August,  1880,  the  plaintiffwas  a  pupil  under 
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the  defendant's  charge  and  control,  and  while  under  snch 
charge  and  control,  he  was  guiltj  of  gross  impertinence  towardli 
the  defendant,  and  of  such  insubordination  as  rendered  it 
necessarj'  for  the  preservation  of  the  discipline  of  the  school 
that  the  plaintiff  should  be  punished. 

2.  Thereupon,  the  defendant  moderately,  and  using  no  more 
violence  than  waa  necessary^  chastised  the  plaintiff  with  a  birch 
rod,  which  is  the  grievance  complained  of. 

5.  Statement  of  Claim  m  an  Action  against  a  ConstabU  and  a 
Surgeon  for  Indecently  Assaulting  a  Female  Prisoner. 

On  the  1st  of  June,  1881,  the  defendant  A.  B.,  acting  by 
the  orders  and  directions  of  the  defendant  C.  D.,  indecently 
assaulted  the  plaintiff,  and  against  her  will  made  an  examina- 
tion of  her  person,  with  the  professed  object  of  ascertaining 
whether  she  had  been  recently  delivered  of  a  child. 

The  plaintiff  claims  £100  damages. 

Defence  of  the  Defendant  A  B. 

1.  The  defendant  A.  B.  did  not  assault  the  plaintiff. 

2.  He  did  examine  her  person  on  the  said  date  at  her  request. 

Defence  of  the  Defendant  C,  D. 

1.  The  defendant  C.  D.  denies  that  the  defendant  A.  B.. 
ever  made  any  assault  upon  the  plaintiff. 

2.  He  says,  further,  that  if  he  did,  he  did  not  do  so  by  the 
orders  or  directions  of  this  defendant. 


Assignee. 

See  Chose  in  Action. 


Attorney. 
See  Solicitor. 
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* 

Award  («). 

1.  Slatetnent  of  Claim  ifi  an  Action  on  an  Atvard. 

1.  On  the  Ist  of  May,  1880,  the  plaintiff  and  defendant,  by 
an  agreement  in  writing  of  that  date,  refened  all  matters  in 

{a)  A  party  who  has  obtained  an  awai-d  in  hin  favour  can  enforce  hia   How  award 
rij^hta  under  it,  either  by  (a.)  an  action  upon  the  awarti,  or  (^.)  when  the   is  enforced. 
Rubmission  has  been  made  a  rule  of  Court,  summarily  by  an  order  obtained 
in  chambers.     We  are  only  concerned  with  the  former  remedy. 

In  drawing  a  claim  upon  an  award,  it  is  conceival  that  the  material 
averments  are,  first,  that  certain  differences  were  submitted  by  the 
plaintiff  and  defendant  to  the  arbitration  of  an  arbitrator  named  : 
secondly,  that  the  arbitrator  accepted  the  burden  of  the  reference  ;  and 
thirdly,  that  he  awarded  in  favour  of  the  plaintiff  for  whatever  sum  is 
sought  to  be  recovered  in  the  action.  The  tcims  of  tlie  submission  ought 
not  to  be  set  out  in  the  claim,  nor,  as  a  rule,  should  the  full  text  of  the 
award  be  given.  There  may,  no  doubt,  Imj  cases  where  the  precise  wonls 
are  material.  Then  they  should  be  given ;  but  generally  it  will  be  proper 
merely  to  say  that  the  award  was  for  such  a  sum,  or  directed  that  a 
particular  thing  should  be  done. 

Where  an  arbitrator  has  awarded  that  the  plaintiff  shall  have  the  cost  Costs  of 
of  the  action,  or  reference,  or  award,  or  any  of  those  costs,  it  is  not,  as  a  award, 
rule,  a  condition  precedent  to  an  action  for  their  recovery  that  the  exact 
amount  of  the  costs  should  be  ascertained  by  the  arbitmtor,  or  that  the 
plaintiff  should  get  them  taxed.  (Sec  Jloldsworth  v.  Wihtm,  .S2  L.  J.  Q. 
B.  289  ;  4  B.  &  8.  1 ;  i/iri*  v.  Bot^iter,  44  L.  J.  Ex.  13(1 ;  33  L.  T.  2«0 ; 
23  W.  H.  832.)  The  plaintiff  may  bring  his  action  for  them,  and  obtain 
judgment  for  such  a  sum  as  the  taxing  officer  of  the  Court  may  find  to  be 
due.  Bat  if  the  arbitrator  expressly  awards  that  the  plaintiff  shall  have 
certain  costs  **  to  be  taxed,'^  it  may  be  that  in  such  a  case  the  costs  should 
be  taxed  before  action  brunght. 

**  When  a  cause  alone,  or  a  cause  and  all  matters  in  difference,  are 
referred,  and  nothing  is  said  in  the  submission  res{)ccting  costs,  the  arbi- 
trator has  implied  authority  to  adjudicate  resi)ecting  the  cotttj*  of  the 
rantfj  but  not  of  the  reference  or  awards  and  each  party  must  bear  his 
own  costs  of  the  reference,  and  is  liable  to  half  the  costs  of  the  award." 
(Buascil  on  Arbitrations,  6th  ed.,  p.  382.)  But  ^'  on  a  reference  of  a  cause 
and  all  matters  in  difference,  if  th^re  he  an  ejrpreM  elautte  giving  tlte 
arbitrator  pcncer  orer  eontit,  and  there  appertr  nothing  in  the  context 
to  limit  the  generality  of  the  power,  the  costs  of  the  reference  and  award, 
as  well  as  of  the  cause,  seem  to  l)e  submitted  to  his  awani"  (^Ihid.') 
Therefore  the  arbitrator  cannot  make  any  award  ^ith  regard  to  the  costii 
of  the  cause,  reference,  or  award,  unless  in  the  submission  he  has  received 
from  the  parties,  expressly  or  impliedly,  a  power  to  deal  with  the  costs 
to  the  extent  that  he  has  dealt  with  them. 

A  submission  to  arbitration  need  not  be  in  writing,  nor  is  it  necessary  Submission 
that  any  formal  words  should  l)c  used.    An  award  upon  a  i)arol  submis-    Q^^y  \^  \^y 
mission  is  perfectly  good,  and  may  be  enforced  by  action  ;  but  it  cannot   pi^rol. 
be  enforced  summarily,  because  a  parol  submission  cannot  be  made  a  rule 
of  Court.    The  award  must  be  made  within  the  time  specified  by  the  sub- 
mi«on,  unless  there  is  |x>wer  g^ven  to  the  arbitrator  to  enlarge  the  time, 
and,  acting  under  that  power,  he  has  enlarged  it,  or  unless  it  has  been 
cnbuiced  by  the  express  or  implied  consent  of  the  parties,  or  unless  the 
Omit,  under  the  large  statutory  power  given  by  the  3  &  4  Will.  IV.  c.  42, 
s.  J$,  and  the  Common  Law  Proc^ure  Act,  1854,  s.  153,  extends  the  time. 
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dispute  between  them  in  reference  to  the  building  of  a  manBion 
house  for  the  defendant  by  the  plaintiff  to  the  award  of  A.  B., 


How  far 
miiconduct 
of  arbi- 
trator a 
defence. 


The  effect 
of  award 
not  being 
final. 


Revocation 
of  snb- 
mission. 


Where  the  submission  lias  been  made  a  rule  of  Court,  the  Court  has  power 
to  enlarge  the  time  even  after  the  award  has  l)een  made.  QLord  v.  Lee, 
L.  K.  3  Q.  B.  404.)  See  the  law  and  cases  fully  discussed  in  Russell  on 
Arbitrations,  6th  ed.,  Chap.  IIL 

Arbitrators  are  generally,  though  not  necessarily,  paid.  In  practice 
an  arbitrator  exercises  a  lien  upon  the  award,  which  he  does  not  publish 
until  one  or  other  of  the  parties  pays  his  charge.  He  is  entitled,  how- 
ever, to  sue  for  his  fees,  and  the  j)arty  who  invited  him  to  act  is  primarily 
liable  to  him. 

Prior  to  the  Judicature  Acts,  the  misconduct,  or  corruption,  or  partiality, 
or  mistake  of  an  arbitrator  was  no  defence  whatever  to  an  action  upon 
the  award.  The  party  aggrieved  might,  by  moving  the  Court  within  the 
proper  time,  get  tne  awanl  set  aside  on  these  grounds ;  but  if  he  let  that 
opiwrtunity  go  by,  he  could  not  set  up  the  misconduct  as  an  answer  to 
an  action.  (^Grazehrmtk  v.  /ir/r/*,  5  B.  &  C.  634  ;  Wliitmore  y.  Smith, 
7  H.  &  N.  509  ;  Thornhttrn  v.  Jiarnett.  L.  R.  2  C.  P.  384.)  But  as  under 
the  old  system,  a  bill  might  be  filed  in  equity  for  rehef  against  an  award 
where  the  arbitrator  had  misconducted  himself,  and  as  by  section  24  of 
the  Judicature  Act,  1873,  all  equitable  defences  may  now  be  relied  upon, 
it  has  been  suggested  that  a  defence  of  the  misconduct  of  an  arbitrator 
would  be  good.     (See  Russell  on  Arbitrations,  (Jth  ed.,  p.  550.) 

But  it  is  a  defence  to  an  action  on  an  award  that  the  award  is  bad 
because  it  is  not  final,  and  still  leaves  some  one  or  other  of  the  matten 
referred  to  the  arbitrator  undecided.  When  several  matters  are  referred, 
unless  the  submission  provides  that  the  arbitrator  shall  find  specifically 
as  to  each,  he  may  award  a  lump  sum  generally.  (  Whiticorth  v.  Malse, 
L.  R.  1  Ex.  251  ;  35  L.  J.  Ex.  149.)  Although  an  award  be  apparently 
good  upon  its  face,  if  in  fact  matters  which  were  referred  to  the  arbi- 
trator have  not  been  dccldt'd  by  him^  and  this  is  clearly  established  by 
Slea  or  affidant,  the  award  is  bad.  (SaUowt  v.  Girling^  Cro.  Jac.  277  ; 
;ns8ell  on  Arbitrations,  6th  ed.,  p.  273.) 

An  action  may  Ixj  brought  in  tlie  Chancery  Division  to  obtain  specific 
performance  of  an  award,  a^  when  the  award  is  that  the  defendant  give 
the  plaintiff  a  lease  of  certain  premises.  (Prr  Lortl  Cranworth  in 
Blachi'tt  V.  Jiate»,  1  Ch.  App.  12.5  ;  34  L.  J.  Ch.  515.) 

At  common  law,  as  a  rule,  a  submission  to  nrl.)it ration  could  be  revoked 
at  any  time  lief  ore  the  award  was  made.  This  jwwer  was  limited  by  the 
3  &:  4  Will.  IV.  c.  42,  s.  30,  which  provided  that  if  an  agreement  to  refer 
contained  a  clause  that  the  submission  might  Ije  made  a  rule  of  Court, 
neither  jwirty  should  revoke  the  submission  without  the  leave  of  the 
Court.  If,  however,  a  party,  in  cases  where  he  may  still  do  so,  does 
revoke  the  submission,  or  refuses  to  appoint  an  arbitrator,  or  to  go  on 
with  the  reference,  he  is  liable  to  an  action  (^Scott  v.  Avery ^  8  Ex.  487 ; 
6  H.  L.  C.  811  ;  Gold*tone  v.  Oghorn^  2  C.  &  P.  551)  ;  or  the  other  party 
may  apply  under  sec.  1 1  of  the  Common  I^aw  Procedure  Act,  1854,  for  an 
onier  staying  the  action  until  an  arbitration  has  been  held.  (^Dau39tm  v. 
i^itzgeraldy  1  Ex.  Div.  257  (C.  A.)  .)  But  the  High  Court  has  no  jmis- 
diction  to  issue  an  injunction  to  restrain  a  party  from  proceeding  with  an 
arbitration  upon  a  matter  not  within  the  agreement  to  refer,  althon^ 
such  arbitration  proceeding  may  Imj  futile  and  vexatious.  (i%«  North 
Londitn  Railicay  Co,  t.  The  Grmt  Xorthern  Railway  O^,  11  Q.  B.  1>. 
30  (C.  A.).) 

Unless  the  plaintiff  sues  upon  the  award  within  six  years  from  the  day 
of  its  publication,  his  remc<ly  is  barred  by  the  Statute  of  Limitations^ 
3  &  4  Will.  IV.  c.  42,  8.  3.  But  if  the  submission  was  by  deed,  he  will 
have  twenty  years  in  which  to  sue. 
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of  C,  and  it  was  farther  agreed  that  the  costs  of  the  said 
lefcrenoe  and  award  should  be  in  the  discretion  of  the  said 

A.  B. 

2.  The  said  A.  B.  daly  heard  the  parties  and  published  his 
award  ;  by  which  he  awarded  that  the  defendant  should  pay  to 
the  plaintiff  the  sum  of  £510,  and  the  j)laintiflr8  taxed  costs  of 
the  reference. 

S.  The  said  costs  have  l)ecn  taxed  at  £75. 

The  plaintiff  claims  the  said  sums  of  £510  and  £75. 

Defence  alleging  that  the  Award  is  not  Final, 

1.  The  defendant  says  that  the  said  award  is  not  final,  and 
that  the  said  A.  B.  has  not  determined  all  the  matters  referred 

to  him. 

2.  The  defendant  had  at  the  time  of  the  submission  to  arbi- 
tration, and  still  has,  a  large  claim  against  the  plaintiff  for 
penalties  for  not  duly  proceeding  with  the  work  under  his  con- 
tract. The  defendant's  said  claim  was  referred  to  the  said 
A.  B.,  but  he  has  wholly  omitted  to  consider  or  make  any 
award  with  reference  to  it. 

2.  Action  for  Specific  Performance  of  an  Award, 

1.  By  an  agreement  in  writing  between  the  plaintiff  and  the 
defendant,  made  on  the  1st  of  July,  1879,  it  was  agreed  that 
all  questions  and  matter  in  difference  between  them  with 
respect  to  the  plaintiffs  alleged  right  to  a  lease  from  the  defen- 
dant, for  a  term  of  twenty-one  years,  of  the  mansion  known  as 
20,  Qrosrenor  S(iuare,  should  l)e  referred  to  the  award  of  Jolin 
Smith,  of  13,  Brook  Street,  to  whom  full  power  over  the  coats 
of  the  reference  and  award  was  given. 

Under  the  Judicatore  ActR.  ofticcro  attnched  to  the  High  Court  have  l)ocii 
mminted,  called  official  referees,  and  by  the  rules,  the  Court  or  a  judge  may 
refer  certain  classes  of  cases  to  them.    Under  Order  36  of  the  Roles  of  the 
Hopreme  Court,  1883,  the  (^ourt  or  a  judge  may  direct  the  trial  by  a  judge 
without  a  jury  of  any  matter  or  issue  requiring  a  prolonged  examination  of 
docmncntsor  accounts,  or  any  scientific  or  local  iuTCKtigation ;  but  by  rule 
10  of  the  Order  it  is  provided  :  "  Nothing  in  this  Order  shall  affect  any  Judicature 
proceeding  under  any  of  the  provisions  of  the  Common  Law  Pro<*cdnre   ^^^  ^°  °°^ 
Acta  relating  to  arbitrations.*'    And  it  was  pointed  out  in  Cruicksh^ink  v.  ^^^^ 
FUmiimf  Swimming  Bath  Co,  (1  C.  P.  D.  260 :  45  L.  J.  C.  P.  684 :  34   ^^^  law 
Lb  T.  733  ;  24  W.  B.  644)  that  the  old  law  and  practice  with  regard  to  ^  *f> 

to  Arbitration  were  in  no  way  affected  by  the  Judicature  Acts    ^^^^r*- 

*  ti<n». 
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2.  The  said  John  Smith  took  upon  himself  the  burden  of  the 
said  i-efeixinee,  and  having  heard  the  parties,  duly  published  hi8 
award  on  the  3rd  of  August,  1879,  by  which  he  directed  the 
defendant  forthwith  to  execute  a  lease  of  the  said  premises  to 
the  plaintiff  for  the  said  term  of  twenty-one  years,  and  further 
directed  that  the  defendant  should  pay  to  the  plaintiff  all  his 
costs  of  the  reference  and  the  award. 

3.  The  defendant  refuses  to  execute  the  said  lease,  and  has 
not  paid  the  said  costs,  or  any  part  thereof. 

The  plaintiff  claims,  (1)  that  the  defendant  may  be  onlercd 
to  execute  the  said  lease  of  the  said  ])remises  to  the  plaintiff, 
and  to  specifically  perform  the  directions  of  the  award  in  that 
regard  ;  (2)  the  costs  of  the  said  reference  and  award. 


Bail. 

Action  on  a  Bond  againsi  a  Surety  for  a  DefendanVs  paying  a 

Penalty  sued  for  {a), 

1.  By  an  order  of  the  High  Court  of  Justice  dated 
and  made  in  an  action  by  the  now  plaintiff  against  X.  Y.,  it  was 
ordered  that  the  said  X.  Y.  should  be  imprisoned  unless  he 


Arrest  (fl)  Arrest  on  mesne  process  has  l>ecn  abolished,  but  bv  the  Debtors 

before  Act,  18G9  (32  &  38  Vict.  c.  (»2)  section   fi,  it  is  enacted':  "Where  the 

judgment,  plaintiff,  in  any  action  in  any  of  Her  Majesty's  superior  courts  of  Uw 
at  Westminster,  in  which,  if  ])n)ui?ht  before  the  commencement  of  this 
Act,  the  defendant  would  have  l)cen  liable  to  arrest,  proves  at  any  time 
before  final  judgment  by  evidence  on  oath  to  the  satisfaction  of  a  judge 
of  one  of  those  courts,  that  the  plaintiff  has  good  cause  of  action  agaiiuft 
the  defendant  to  the  amount  of  £50  or  upwards:  and  that  there  is 
probable  cause  for  lielicving  that  the  defendant  is  about  to  quit  £ngUund 
unless  he  Ikj  ai)prehended,  and  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action,  such  judge  may,  in  the  |>rcscril)cd  manner,  order  rach 
defendant  to  Imj  arrested  and  imprisone<l  for  a  ])eriod  not  exceeding 
six  months,  unless  and  until  he  has  sooner  given  the  prescribed  security, 
not  exceeding  the  amount  claimed  in  tlic  action,  that  he  will  not  go  out 
of  England  without  the  leave  of  the  Court. 

"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  neoesmy 
to  prove  that  the  absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action,  and  the  security 
given  (instead  of  being  that  the  defendant  will  not  go  out  of  England) 
shall  be  to  the  effect  that  any  sum  recovered  against  tiie  defendant  in 
the  action  shall  be  paid,  or  that  the  defendant  shall  be  rendered  to 
prison." 
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shoald  deposit  in  Court  £200  by  way  of  security,  or  ^ivc  to  the 
plaintiff  a  bond  executed  by  him  and  two  sureties  in  the 
penalty  of  £400  that  any  sum  recovered  against  him  (X.  Y.) 
in  that  action  should  be  paid,  or  that  he  should  be  rendered 
to  prison. 

2.  The  defendant  as  such  surety  executed  and  gave  to  the 
plaintiff  the  said  bond. 

8.  The  plaintiff  recovered  judgment  in  that  action  for  £200 
and  £77  costs.  No  part  of  the  said  sums  has  been  paid  to  tlie 
plaintiff,  nor  has  the  said  X.  Y.  been  rendered  to  prison. 

The  plaintiff  claims  £277. 


AeUon  an  a  Band  against  a  Surety  far  a  Debtor's  reniamimj  in 

England, 

1.  On  the  15th  of  January,  1883,  by  an  order  of  the  High 
Ck)nrt  of  Justice  made  in  an  action  brought  by  the  now  plaintiff 
against  A.  B.  to  recover  £100,  it  was  ordered  that  the  said  A.  B. 
be  arrested  and  imprisoned  for  six  months,  unless  he  should 
deposit  in  Court  £  as  security,  or  give  to  the  plaintiff  a 
bond  executed  by  him  and  two  sureties  in  the  jDenalty  of  £200, 
that  he  (A.  B.)  would  not  go  out  of  England  without  the  leave 
of  the  Court. 

2.  The  defendant  executed  and  gave  to  the  plaintiff  the  said 
bond  as  one  of  such  sureties. 

8.  On  January  18,  1888,  A.  B.  went  out  of  England  without 
ihe  leave  of  the  Court. 

4.  The  plaintiff  obtained  judgment  in  his  said  action  against 
A.  B.,  but  the  judgment  debt  and  costs  (£115  in  all)  are 
unpaid. 

The  plaintiff  claims  £115. 


Applications  under  either  of  the  sub-sections  uf  section  6  are  made  at 
chain ners,  ew  parte,  to  a  judge.  In  practice  it  is  difticult  to  get  oitlcrs 
under  the  fint  sub-section,  o^in^  to  the  difficulty  of  satisfying  the  judge 
that  *'the  absence  of  the  defendant  from  England  will  materially 

rcjodice  the  plaintiff  in  tk^  prottecution  of  hit  actum. ^"^  (Jf*  Blair  v.  M'eir^ 
Ir.  B.  C.  L.  526.)  The  order  can  only  be  made  before  final  judgment 
k  aigned.  {Yorkshire  JCngine  Company  v.  Wright,  21  W.  R.  15.)  The 
defendant  cannot  be  kept  in  prison  after  final  judgment  has  been  signed. 
iHuwu  T. Druyff,  L.  R.  8  Ex.  214;  42  L.  J.  Ex.  145;  29  L.  T.  64  ;  Waiiie 
¥.  WiVtinM,  L.  R,  8  a  B.  107 ;  42  L.  J.  Q.  B.  95  ;  27  L.  T.  825.) 
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Bailments  (a). 

Actiofifar  misusing  a  Horse  and  Dogcart  hired  by  Hie  Defendant. 

1.  On  the  Ist  of  Jnne,  1883,  the  defendant  hired  of  the 
plaintiff  a  horse  and  dog-cart  to  carry  him,  the  defendant,  only, 
frora  M.  to  C.  and  back. 


Liftbility  of 
a  hirer  of 
chattels. 


What  is  a  (jO  -^  bailment  is  constituted  by  the  deliyery  or  transfer  of  a  chattel 
bailment.  from  one  i>erscin  to  another,  in  order  that  something  may  be  done 
with  it.  eitlier  for  the  benefit  of  the  owner  or  of  the  party  who  receives  it 
as  the  temporal^'  {lossessor,  or  for  the  mutual  benefit  of  both  of  them,  and 
the  word  is  applied  to  contracts  for  the  letting  and  hiring  of  chattels,  as 
well  as  to  contracts  for  the  delivery  of  them  to  persons  for  safe  custody, 
or  to  workmen  to  be  worked  upon  or  dealt  with  in  the  course  of  their 
employment. 

Liahilitif  of  hirer  of  chattels.'] — The  hirer  of  a  chattel  is  bound  to  use 
it  in  a  projier  and  reasonable  manner,  to  take  the  same  care  of  it  that  a 
prudent  and  cautious  nian  ordinarily  takes  of  his  own  proi)erty,  and  to 
return  it  to  the  bailor  at  the  time  appointed  for  its  return,  or  within  a 
reasonable  ))eriod  after  request^  if  no  such  time  has  l^ecn  fixeil,  in  as  good 
condition  as  it  was  at  the  commencement  of  the  bailment,  subject  only  to 
t-he  deterioration  produced  by  ordinary  wear  and  tear  and  reasonable 
use,  and  by  injuries  caused  by  accidents  which  have  happened  without 
any  default  or  neglect  on  the  part  of  the  hirer. 

If  the  chattel  is  secretly  stolen,  the  hirer  is  liable,  unless  he  proves 
that  he  took  such  precautions  for  its  safety  as  a  prudent  man  ordinarily 
takes.  In  case  of  robbery,  the  hirer  must  show  that  it  was  taken  by 
force.  If  the  chattel  is  destroyed  by  fire  or  perishes,  the  hirer  is  not 
liable  if  he  has  not  been  guilty  of  neglect  or  want  of  due  care.  {Ihjflor 
T.  Caldwell,  H2  L.  J.  Q.  B.  IG4.)  A  hirer  of  a  ship  for  a  particular  voyage 
will  not  be  liable  for  her  loss  in  a  storm  unless  he  has  deviated  from  the 
ordinary  course,  and  needlessly  encountered  risks  not  contemplated  by 
the  owner  at  the  time  of  the  hiring. 

Whenever  a  chattel  bailed  to  a  hirer  has  sustained  a  partial  injuiy 
through  an  inherent  defect  in  the  article  itself,  or  by  reason  of  some 
inevitable  accident,  which  threatens  its  total  and  immediate  destruction^ 
and  the  effects  of  such  partial  injuiy  may  be  obviated,  and  the  chattel 
preserved  for  future  use  by  repairs  promptly  provided,  there  is  an 
implied  authority  from  the  owner  to  the  hirer  to  order  the  necessary 
repairs,  and  incur  the  necessary  expense.  (See  Addison,  Contr.,  7th  ed. 
619,  620.) 
Ofabor-  Liability  of  gratnittmt  horrmoer  of  chatteh.]— There  are  two  kinds 

rower  of  of  gratuitous  loan  of  chattels,  viz.,  the  mvtuum,  or  loan  of  things  which 
chattels.  a^  consumed  in  the  use,  or  the  use  of  which  puts  it  out  of  the  borrower's 
possession,  such  as  'nine  or  corn,  and  the  comtniidutum^  or  loan  of  a  chattel 
which  is  not  destroyed  by  the  use,  such  as  a  horse  or  carriage.  In  the 
former  case  the  liability  is  to  return  an  equivalent  in  value  or  quality. 
In  the  latter,  viz.,  the  conitnodatutn,  the  borrower  is  bound  to  return  the 
chattel  in  as  good  a  condition  as  when  it  was  borrowed,  subject  only  to 
the  deterioration  resulting  from  inherent  defects  or  produced  by  ordinary 
wear  and  tear,  and  the  reasonable  use  of  it  for  the  purpose  for  which  it 
was  known  to  be  required.  But  the  borrower  is  bound  to  the  strictest 
care  and  diligence  to  keep  the  goods  so  as  to  restore  them  back  again  to 
the  lender,  and  il  guilty  of  the  least  neglect,  will  be  liable  for  injury  of 
loss.    (Cogg*  v.  Bernard^  1  Sm.  L.  C.  188,  6th  ed.)    He  is  bound  to  that 
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2.  The  plaintiff  has  suffered  damage  bj  the  defendant's 
breach  of  contract. 

8.  The  breach  of  contract  was  in  driving  from  M.  to  D., 
and  driving  four  persons  at  a  furious  pace. 

degree  of  care  and  diligence  which  the  most  prudefU  man  exercises  with 
xe^od  to  his  own  property.  But  he  cannot  be  made  liable  for  inevitable 
accidents  or  casualties  he  could  not  have  foreseen,  and  which  no  human 
prndence  could  have  guarded  against.  If  a  horse  is  put  into  his 
stable  by  the  borrower  and  is  stolen  therefrom,  the  borrower  is  not 
liable,  unless  he  or  his  servant  has  left  the  door  of  the  stable  open. 
CCoggt  ▼.  Barnard,  2  Ld.  Raym.  916  ;  Doctor  and  Student,  Dialogue 
2,  ch.  38.) 

If  a  person  use  a  thing  lent  to  him  for  another  purpose  than  he  stated 
to  the  lender  when  borrowing  it,  then  he  will  be  liable  for  an  injury  or 
accident  to  it  while  so  used,  even  without  the  least  neglect.  Where  a 
horse  is  lent  for  an  ordinary  journey,  if  the  borrower  travel  by  bye- ways 
dangerous  to  the  horse's  footing,  he  is  liable  in  the  event  of  accident ; 
bat  if  a  hone  is  lent  to  a  person  to  ride  it  at  a  hunt,  the  borrower  is  not 
liable  for  an  accident  to  it  while  being  ridden  at  the  hunt  after  the  usual 
fashion,  as  the  risks  must  have  been  in  the  contemplation  of  the  lender. 
(  mUiam*  y.  Jone$,  33  L.  J.  Ex.  297.) 

laakUity  of  pawnbroker, "] — If  the  chattels  pawned  be  such  as  will  be  Liability  of 
deteriorated  by  wear,  the  pawnee  may  not  wear  them  ;  but  if  not  such  as  a  pawn- 
are  damaged  hj  wearing,  as  jewellery,  the  pawnee  may  wear  them  subject  broker. 
to  liability,  if  they  are  stolen  or  robbed  from  his  or  her  person,  whereas 
he  would  not  be  liable  if  stolen  from  the  proper  place  for  depositing  such 
things  for  safe  custody.     The  pawnee  is  bound  to  use  ordinary  diligence 
(the  media  dUigentia  of  the  Roman  law) ;  and  if  he  uses  such  dUigence 
lie  is  not  liable  in  the  event  of  loss  or  injury,  and  may  claim  the  amount 
of  the  advance  from  the  pawner.     (^Danald  v.  Suckling,  L.  R.  1  Q.  B. 
685.)    If,  however,  the  principal  and  interest  are  tendered  to  the  pawn- 
broker and  he  does  not  deliver  them,  he  then  becomes  absolutely  liable 
in  the  event  of  loss  or  injury,  apart  from  any  question  of  negligence,  as 
he  became  a  wrongdoer  by  detaining  them.    {Maughan  v.  Sharpe,  34 
L.  J.  C.  P.  19.) 

JAahilUy  of  gratuitous  .mandatory.] — The  mandatory  is  liable  for  Of  agra- 
damage  caused  by  his  neglect,  after  he  has  undertaken  to  do  something  tuitoua 
to  goods  and  entered  on  the  doing  of  it.    (See  Chggs  v.  Bernard,  1  Sm.  mandatory. 
Lk  C.  6th  ed.  188.)    But  he  is  not  responsible  for  neglecting  to  do  what 
he  has  merely  undertaken  to  do.    {lb.) 

Liability  of  paid  mandatory.] — Paid  mandatories  are  divided  into  two  Of  a  paid 
rlsiis,  Tix.,  1.  Those  exercising  a  pubUc  employment  in  virtue  of  which  mandatory. 
thej  leoeive  the  chattel,  such  as  common  earners,  hoymen,  &c.,  as  to 
whom  the  law  is  that  they  are  liable  at  all  events,  being  insurers.  (Seepost, 
Cmrriers.)  2.  Private  persons  to  whom  the  thing  is  delivered  to  have  it 
omied  or  something  else  done  with  it.  These  mandatories  are  bound  to 
use  the  best  diligence  they  can,  and  are  not  liable  should  the  chattel  be 
stcden,  lost  or  injured  notwithstanding.  But  if  a  warehouseman  should 
oontiact  to  warehouse  goods  in  one  comer  of  his  warehouse  and  should 
wardioose  them  in  another  comer,  he  is  liable  for  any  loss,  unless  the 
same  loss  would  have  happened  if  they  had  been  kept  in  the  place  agreed 
vpcm.    (Tilleyy.Doubleday,  7  Q.  B.  D.  610;  44  L.T.  814  ;  51  L.J.  Q.  B. 

3ia^ 

Altiboiigh  in  certain  cases  a  bailee  may  set  up  the  jm  tertii,  yet  if  he 
aeoqito  the  bailment  with  fuU  knowledge  of  an  adverse  claim,  he  cannot 
afteiwaids  set  up  the  existence  of  such  claim  as  against  his  bailee.  {Ex 
pmrte  JMHsi,  re  Sadler,  19  Ch.  Div.  86.) 

L 
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Particulars  of  damage : 

June  1,1883.  Value  of  horse  destroyed  .  £50  0  0 
July  1,  1883.  Mr.  Smith,  veterinary  surgeon  10  10  0 
July  1,  1883.     Mr.  Jones,  repairs  to  dog-cart        6     5     0 


£66  15     0 


The  plaintiff  claims  £66  155. 

Injury  to  Goods  pawned  to  Defendant 

1.  On  January  Ist,  1883,  the  plaintiff  pawned  certain  furs 
and  sables  with  the  defendant. 

2.  The  plaintiff  has  suffered  damage  by  the  defendant's 
negligence  in  keeping  the  said  fiirs  in  a  damp  cellar  and  the 
said  sables  in  a  drawer  open  to  and  infested  by  moths. 

3.  On  payment  of  the  sum  secured  the  defendant  delivered 
the  said  fiirs  and  sables  to  the  plaintiff  in  a  damaged  condition. 

Particulars  of  damage : 

40  sets  of  furs  at  £3 £120 

12  sets  of  sables  at  £5  .        .        .        .  60 


£180 


The  plaintiff  claims  £180. 

Defence, 

The  defendant  says  that : 

1.  The  furs  and  sables  were  not  pawned  to  the  defendant, 
but  received  by  him  to  be  gratuitously  stored  in  his  shop  at  the 
plaintiff's  request. 

2.  They  were  moth  eaten  and  injured  by  damp  when  re- 
ceived by  the  defendant. 

3.  The  defendant  did  not  keep  the  fiirs  or  any  of  them  in  a 
damp  cellar,  nor  did  he  keep  the  said  sables  or  any  of  them  in 
a*  drawer  open  to  or  infested  by  moths. 

4.  If  the  defendant  kept  the  furs  or  any  of  them  in  a  damp 
cellar,  he  did  not  know  and  had  no  reason  to  believe  that  the 
cellar  was  damp.    The  dampness  (if  any)  of  the  cellar  was 
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caused  by  an  extraordinary  accident — the  bursting  of  a  main 
water  pipe. 

5.  The  defendant  took  reasonable  care  to  protect  the  sables 
against  moths  by  locking  them  up  in  a  box  within  the  drawer. 

Injury  to  Goods  in  Fitmiahed  Apartments  by  Lodger. 

1.  On  June  10th,  1883,  the  plaintiff  let  three  furnished 

rooms  at  No. ^  High  Street,  London,  for  three  months,  at 

a  weekly  rent  of  30s. 

2.  The  plaintiff  has  suffered  damage  from  injuries  to  the 
fdmitnre  in  the  said  rooms,  caused  by  the  defendant  breaking 
and  destroying  one  table  and  four  chairs,  and  damaging  one 
pianoforte  there  during  his  tenancy. 

3.  When  the  defendant's  tenancy  expired  two  weeks'  rent 
was  and  still  is  due. 

Particulars  of  damage : — 

(1.)  Value  of  one  table  .        •        •        • 

(2.)  Value  of  four  chairs        •        .        • 

(8.)  Messrs.  Broadwood's  charges  for  re- 
pairing pianoforte 

(4.)  Deterioration  in  value  of  piano- 
forte .••••• 


£S  10 

0 

8    0 

0 

15     0 

0 

20     0 

0 

£51  10 

0  • 

The  plaintiff  claims  £51 10s.  damages  and  £3  for  arrears  of  rent. 

Defence  and  Counter-clam. 
Defence. 
The  defendant  says  that : 

1.  He  denies  that  he  broke  or  injured  any  of  the  articles  of 
f  nmiture  mentfoned  in  the  statement  of  claim. 

2.  When  his  tenancy  expired  not  two  weeks'  rent,  but  one 
week's  rent  only,  i.e.  30«.,  was  due. 

Counter-claim. 
The  defendant  says  that : 
I.  The  tenancy  was  not  for  three  months  but  by  written 

L  2 
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agreement  a  monthly  tenancy  determinable  by  a  month's 
notice  to  quit. 

2.  Neither  plaintiff  nor  defendant  gave  any  notice  to  quit, 
but  on  the  10th  of  September,  1883,  the  plaintiff  excluded  the 
defendant  from  the  premises  and  the  defendant  was  thereby 
put  to  expense  and  inconvenience  in  procuring  other  lodgings. 

8.  The  said  expense  was  lOs,  C^d.  in  cab  hire,  and  £8  8«.  for 
increased  rent. 

4.  On  the  10th  of  September,  1883,  there  were  in  the  said 

furnished  lodgings  at  No.  ,  High  Street,  London,  two 

boxes  containing  wearing  apparel,  books,  surgical  instruments, 
and  other  articles,  all  the  property  of  the  defendant. 

5.  The  plaintiff  detains  the  said  boxes  and  their  contents 
from  the  defendant  and  refuses  to  give  up  the  same. 

[7/*  any  special  damage  is  claimed,  add] 

Particulars.    \_Fill  thein  in."] 

The  plaintiff  claims  £ and  the  return  of  the  boxes  and 

their  contents,  or  £ ,  their  value,  and  £ damages. 


Replf/, 

The  plaintiff,  as  to  the  defence,  says  that : 
1.  She  joins  issue. 

As  to  the  counter-claim,  she  says  that : 

1.  On  September  3rd,  1883,  the  plaintiff  and  the  defendant 
agreed  that  the  said  tenancy  should  cease  on  September  lOth, 
1883. 

2.  The  plaintiff  does  not  admit  that  she  ever  excluded  the 
defendant  from  the  premises. 

3.  As  to  paragraphs  4  and  5,  the  plaintiff  claims  a  lien  upon 
the  boxes  and  their  cotitents  for  unpaid  rent.  She  is  and 
always  has  been  willing  to  give  them  up  on  payment  of  the 
said  rent. 

Befoinder. 
The  defendant  joins  issue  upon  the  plaintiff's  reply. 
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Negligent  keeping  of  Goods  delivered  into  Vie  custody  of  a 

Furniture  Broker. 

1.  On  July  lat,  1883,  the  plaintiff  deposited  certain  house- 
hold furniture  with  the  defendant  to  be  by  him  for  reward 
safely  kept  in  his  furniture  repository. 

2.  The  plaintiff  has  suffered  damage  by  the  negligence  of  the 
defendant  in  the  keeping  of  the  said  goods. 

3.  The  defendant  carelessly  placed  certain  dangerous  and 
inflammable  materials  near  the  said  furniture  and  effects,  and 
the  said  goods  were  thereby  wholly  destroyed  by  fire. 

The  plaintiff  claims  £1000. 

Defence  and  Counter-claim. 

Defence. 
The  defendant  says  that : 

1.  The  defendant  used  reasonable  care  to  keep  the  plaintiff's 
furniture  safely. 

2.  The  defendant  denies  that  he  carelessly  or  at  all  placed 
dangerous  or  inflammable  materials  near  the  said  furniture. 
If  he  did,  he  did  so  in  the  reasonable  belief  that  the  said 
materials  were  not  dangerous  or  inflammable. 

3.  The  fire  which  consumed  the  plaintiff's  said  furniture  and 
effects  was  caused  by  the  act  of  God,  viz.,  lightning. 

Counter-claim. 
The  defendant  says  that : 

1.  The  plaintiff  agreed  to  pay  to  the  defendant  the  sum  of 
£10  108.  per  month  to  warehouse  the  said  furniture.  The 
defendant  warehoused  them  from  July  1, 1883,  until  January  1, 
1884. 

The  defendant  claims  £G3. 


Xegligence  of  Bailees  in  not  taking  'proper  Care  of  Wine  in  their 

Warehouse. 

1.  In  the  year  1881  the  plaintiflli  lodged  with  the  defen- 
dants, the  G.  &  S.  Wharves  Co.,  Limited,  to  be  warehoused 
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in  their  bonded  warehouses,  50  hogsheads  of  wine,  upon 
the  tenns  that  the  company  should  he  responsible  for  any 
excessive  losses  upon  such  wines  according  to  the  rules  in  force 
with  store  companies,  and  that  the  said  company  should  take 
proper  care  for  the  safe  preservation  of  the  wine. 

2.  The  defendants,  Messrs.  E.  B.  &  Co.,  in  the  year  1883^ 
commenced  and  hare  continued  till  now  to  work  the  business 
earned  on  by  the  company,  and  the  plaintiflfe  permitted  their 
wine  to  remain  in  the  Avarehouses. 

:>.  Both  before  and  since  the  date  of  the  said  change  the 
said  company  and  Messrs.  E.  B.  &  Co.  were  negligent  in  taking 
charge  of  the  said  wine,  and  drew,  or  suffered  to  be  drawn,  wine 
from  the  plaintiffs'  casks,  and  the  casks  to  be  filled  up  with 
water  or  other  liquids. 

4.  The  drawing  off  of  the  wine  has  caused  an  excessive  loss 
within  the  meaning  of  the  said  agreement,  and  has  damaged 
the  rest  of  the  wine.  Twenty-five  hogsheads  of  the  said  wine 
have  been  confiscated  by  Her  Majesty's  Customs,  in  consequence 
of  the  said  excessive  loss,  and  the  remainder  is  liable  to  be 
confiscated. 

Particulars  of  damage : 

1888.     25  hogsheads  confiscated .         .      £2500 
1883.     25  hogsheads  damaged    .         .  500 


£3000 


The  plaintiff  claims  £3000  damages. 

Defence  of  6.  ^-  S.  Wharves  Co,,  Limited. 

The  said  defendants  say  that : 

1.  On  the  1st  July,  1883,  they  ti*ansfen*ed  the  said  bonded 
warehouses  and  the  business  of  warehousmen,  to  the  defendants 
Messrs.  E.  B.  &  Co.,  to  whom  the  said  wine  of  the  plaintife 
was  then  delivered  with  the  consent  of  the  plaintiffs,  who  have 
since  dealt  with  the  defendants  Messrs.  E.  B.  &  Co.,  and  not 
with  this  company. 

2.  Neither  the  said  defendants  nor  the  defendants  E.  B.  &  Co. 
have  been  negligent  in  taking  charge  of  the  said  wine,  or  drew, 
or  suffered  to  be  drawn,  wine  from  any  of  the  plaintiffs^  casks 
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or  allowed  the  casks  to  be  filled  up  Avith  water  or  other 
liquid. 

3.  An  excessive  loss  within  the  meaning  of  the  said  agreement 
has  not  been  caused^  nor  has  the  character  of  any  of  the 
contents  of  any  of  the  casks  been  damaged  or  altered.  No 
part  of  the  said  wine  has  been  confiscated  by  Her  Majest/s 
Customs,  nor  is  any  part  of  the  same  now  liable  to  be  con- 
fiscated* 

Defe7ic$  of  Messrs.  E.  B.  Jt  Co. 

The  said  defendants  say  that : 

1.  On  the  1st  July,  1883,  the  defendants  G.  &  S.  'WTiarves 
Co.,  Limited,  transferred  the  said  bonded  warehouses  and  the 
business  of  warehousemen  to  the  defendants  Messrs.  E.  B. 
&  Ca  ;  and  the  said  company  then  delivered  to  the  defendants 
Messrs.  E.  B.  &  Co.  a  quantity  of  wine  which  had  been  lodged 
with  the  said  Company  upon  the  terms  stated  in  the  statement 
of  claim. 

2.  Neither  the  defendants,  Messrs.  E.  B.  &  Co.,  nor  the  de- 
fendants, the  G.  &  S.  WharA'es  Co.,  have  been  negligent  in 
taking  charge  of  the  said  wine,  or  drew,  or  sufiercd  to  be 
drawn,  wine  from  any  of  the  plaintiffs'  casks,  or  the  casks  to  be 
filled  up  with  water  or  other  hquid. 

3.  An  excessive  loss  within  the  meaning  of  the  said  agree- 
ment has  not  been  caused,  nor  has  the  character  of  any  of  the 
contents  of  any  of  the  casks  been  damaged  or  altered.  No 
part  of  the  said  wine  has  been  confiscated  by  Her  Majesty's 
Customs,  nor  is  any  part  of  the  same  now  Uablc  to  be  con- 
fiscated. 

Negligence  of  Packers  in  packing  Silk. 

1.  The  plaintiffs  have  suffered  damage  by  the  negligence 
of  the  defendants  in  packing  fourteen  bales  of  Chinese  raw 
silk. 

2.  On  the  10th  of  October,  1883,  the  plaintiffs  employed  the 
defendants  for  reward  to  pack  the  said  silk  in  original  wrappers 
for  conveyance,  as  the  fact  was  and  as  the  defendants  had 
notice,  to  the  purchasers  of  the  said  silk  at  Lyons  in  France. 

8.  The  defendants  did  not  pack  the  said  silk  in  original 
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wrappers,  but  in  inferior  wrappers,  so  that  the  silk  deteriorated 
in  value,  in  consequence  whereof  the  said  purchasers  lawfully 
refused  to  accept  delivery  of  the  silk. 

4.  The  defendants  afterwards  agreed  to  buy  the  said  silk 
from  the  plaintiffs  for  £1000,  and  to  indemnify  the  plaintiffs 
against  all  losses  sustained  by  them  in  respect  of  the  non- 
fulfilment  of  the  contract  of  the  sale  to  the  purchasers  first 
mentioned. 

5.  The  defendants  have  refused  to  accept  delivery  of,  or 
to  pay  for,  the  said  silk,  or  to  indemnify  the  plaintiffs  as 
aforesaid. 

Particulars  of  damage  and  expenses  : 

Date  1.    Carriage  to  Lyons  and  back     .        .  £98 
„     2.    Damages  paid  the  purchasers,  X.  Y. 

and  Z.  at  Lyons  ....  50 

„     3.    Loss  on  re-sale  of  the  silk  to  A.  B.  .  170 


£818 


The  plaintiffs  claim  £318. 

The  defendants  say  : 

1.  On  the  10th  October,  1883,  the  defendants  undertook  to 
pack  in  original  wrappers  thirteen  bales  of  silk,  but  not  four- 
teen bales.  One  of  the  fourteen  bales  had  been  previously 
delivered  to  the  plaintiffs,  packed  in  a  Hessian  bag. 

2.  The  defendants  had  not  notice,  and  they  do  not  admit 
that  the  said  thirteen  bales  of  silk  were  to  be  packed  in  original 
wrappers,  for  the  purpose  of  forwarding  the  same  to  Lyons  in 
France,  in  fulfilment  of  a  contract  made  by  the  plaintiffs  for 
the  sale  thereof  or  otherwise,  and  the  defendants  do  not  admit 
that  such  contract  was  made. 

3.  On  or  about  the  28th  December,  1888,  the  plaintiffs 
required  the  defendants  to  deliver  the  said  thirteen  bales  of 
silk  to  Messrs.  N.  H.  and  Co.,  which  the  defendants  did. 

4.  The  defendants  did  not  agree  to  purchase  the  said  silk, 
or  to  indemnify  the  plaintiffs  against  any  losses. 

5.  The  defendants  have  paid  the  sum  of  £21  into  Court  in 
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respect  of  the  cause  of  action  admitted,  and  say  that  the  said 
sum  is  enough  to  satisfy  the  plaiutifis'  claim  in  respect 
thereof. 


Bankers  (a). 
Action  against  Bankers  far  DisJwnouring  a  Customer's  CJieque. 

1.  On  May  18th,  1883,  the  defendants,  who  are  bankers,  had 
JB500  at  their  bank,  and  in  their  hands,  belonging  to  the 
plaintiff,  who  is  a  trader. 

2.  On  May  18th,  1883,  the  defendants  refused  to  pay  a  cheque 

(a)  If  a  banker  refuses  to  pay  a  cheque  drawn  upon  him  by  a  customer,   Liability  of 
who  keeps  an  account  with  him,  and  who  has  sufficient  assets  in  the  hands  ^  banker 
of  the  banker  to  meet  the  cheque  at  the  time  it  is  presented  for  payment,   dishonour- 
the  customer  is  entitled  to  recover  substantial  damages  without  proof  of  jgg  Q^a- 
actual  damage,  as  the  dishonouring  of  a  cheque  is  likely  to  be  very  in-   tomer's 
jurious  to  the  credit  of  pert-ons.    (Itolin  v.  Steward^  23  L.  J,   C.   P.   cheque 
148.) 

It  has  been  held  that  the  different  banks  of  a  banking  company  are,  as 
regards  their  separate  customers,  separate  companies,  so  that  a  customer 
who  keeps  an  account  with  one  branch  has  no  right  to  draw  cheques  on, 
And  have  them  cashed  by  another  branch.*  (  Woi>dland  v.  Fear,  26  L.  J. 
Q.  B.  202  ;  7  E.  &  B.  619.)  Therefore  where  A.  received  payment  for  a 
•cheque  drawn  on  branch  C.  at  branch  D.,  and  the  cashier  paying  at  the 
latter  did  not  know,  as  was  the  fact,  that  the  account  of  the  drawer  of 
the  cheque  was  overdrawn  at  branch  C,  it  was  held  that  A.  must  refund 
the  amount  of  the  cheque.  (S.C.)  Generally  as  to  the  practice  of  branch  Branch 
banks,  see  Prince  v.  Oriental  Banky  3  App.  Cas.  325  ;  47  L.  J.  P.  C.  42  ;  banks. 
38  L.  T.  41, 26  W.  B.  543.  For  some  purposes,  however,  it  would  seem  that 
branch  banks  are  not  regarded  as  distinct.  Thus  where  a  customer  had  an 
accoont  with  two  branches  of  a  bank,  it  was  held  that  in  the  absence  of 
•iinj  special  agreement  with  their  customer,  the  bank  had  a  right  to  con- 
sider the  two  accounts  as  one,  and  to  refuse  the  customer's  cheque,  when 
oo  adding  the  two  accounts  together  the  balance  was  against  him.  ( Gar- 
Meet  T.  MeKeusan,  L.  K.  8  Ex.  10 ;  42  L.  J.  Ex.  1 ;  27  L.  T.  560 ;  21 
W.  R.  67. 

But  if  a  banker  pays  the  cheque  of  a  customer  erroneously  supposing 
ihjit  be  had  funds,  he  cannot  recover  the  amount  from  the  person  to 
whom  the  cheque  is  paid.    (  CJmmhers  r.  Miller^  32  L.  J.  C.  P.  30.) 

Where  a  customer  pays  into  his  bankers  a  sum  of  money  to  meet  a  As  to 
bill,  and  the  bankers  undertake  to  apply  the  money  to  the  payment  of  right  of 
the  particolar  bill,  but  afterwards  fail  to  do  so,  and  dishonour  the  bill  party 
when  presented  to  them,  the  customer  may,  but  the  holder  of  the  dis-  other  than 
honoured  bill  may  not,  have  an  action  against  them.     QAfoore  v.  Bvshell^  customer 
27  Xk  J.  Ex.  3.)    It  has  been  suggested  that  in  such  a  case  the  holder  of   to  sue 
the  bill  would  have  a  remedy  in  equity  as  a  matter  of  trust.    (Story's   banker. 
Equity  Jurisprudence,  vol.  2,  pp.  288  to  291  ;  but  see  the  decision  of 
MmUm,  y.-C,  eofUrUy  in  HiU  v.  Eoyds,  L.  R.  8  £q.  290.) 

If  a  banker  pays  a  forged  cheque  he  will  generally  have  to  bear  the 
lorn  himself ;  and  if  he  pays  a  cheque  which  has  been  fraudulently 
idtered  in  amount  be  will  have  to  suffer,  unless  the  drawer  has  by  his 
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i*ji  £:)0C%  d?;&Tn  bj  tbr  plaiati JT  in  faTC<ir  uf  Measre.  W.  and  L.» 
and  pf^sesicd  ^c  pariDeni.  and  tber  marked  ^No  asBets**  on 
tl>.-  said  cbe<p^.  wbtrrel'V  thre  psainiilT  has  suffered  damage. 
Tbr  plainnff*  claims  £1«>"». 

Acii^m  hy  Banker*  on  an  Orerdratrn  Accotmf. 

'  Betwe.n  AuOTsc  Isi,  1>^1.  and  Sepieml«r  29th,  1883,  the 
plaintiffs,  who  arer  linkers.  Wnt  divers  soms  of  money  to  the 
defendant,  and  p^id  divers  snms  <'»f  money  at  the  defendant's 
ivjuest.  and  to  his  nse.  amonntin?  in  all  to  £i71  H.>«.,  which, 
with  £'J7  1a.  f«.»r  interest,  and  £4  4s.  for  commiffiion,  agreed  to 
U.-  |iaid.  is  now  dne  by  the  defendant  to  the  plaintiffs. 

Particulan*.  which  exited  three  folios,  were  delivered  to  the 
dcfenflant  l»efore*  action. 

The  plaintiff's  claim  £3«»2  l.V. 

fMftnce. 

The  defendant  savs  that  : 

1.  On  Oct<ilier  15th,  1S8:3,  four  bills  of  exchange  for  £35  each, 
dated  Octolier  13th,  1883,  each  accepted  by  John  Smith,  and 
drawn  by  John  Jones,  were  indorsed  by  the  defendant,  and 
accepted  by  the  plaintiffs  in  discharge  of  the  alleged  cause  of 
action. 

Payment  of  negligence  facilitated  the  commission  of  the  fraud.    (Bylcs  on  Bills,  12th 
foi^  wl.,  p.  33<;.)    ITiih  is  the  general  rule,  but  by  the  16  &  17  Vict.  c.  59, 

cheque;*  by  *^'  H^  if  a  draft  or  onler  (which  includes  a  cheque)  drawn  upon  a  biuoker 
ItankeiK  ^^^  a  sum  payable  to  order  or  demand,  when  presented  for  payment, 
2»vrport»  to  Ix;  indorsed  by  the  person  to  whom  the  same  is  drawn  pay- 
able, that  JH  a  sufficient  authority  to  the  banker  to  pay  the  amount  to  the 
liearer,  although  the  signature  indorsed  be  in  fact  a  forgery.  But  this 
enactment  does  not  )>rotcct  any  other  person  than  the  banker  on  whom 
the  draft  or  order  is  drawn  ;  it  does  not  protect  any  third  banker  who 
cashcH  it  on  the  faith  of  the  indorsement,  (^5ee  Ogden  v.  Bemut^  L.  B. 
!» (M*.  613  ;  43  L.  J.  C.  P.  261) ;  30  L.  T.  683  ;  22  W.  B.  805.  Of.  Charle9 
x.maekweU,  2  (;.  P.  D.  151  ;  46  L.  J.  C.  P.  368  ;  36  L.  T.  195  ;  26  W.  R. 
472.  As  Ut  the  liabilities  of  bankers  and  others  paying  cheques  in  dis- 
regard of  {general  or  s(>ecial  crossings  on  them  or  of  the  words  "not 
negotiable  "  on  them  see  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61,  hs.  76—82),  and  JUatthienrjut  v.  Limdon  <t  Cavnty  Bank,  5  C.  P.  D. 
7  ;  41  L.  T.  36  ;  48  L.  J.  C.  P.  629  ;  27  W.  R.  838. 

Bankers  have  a  general  lien  on  all  securities  deposited  with  them  as 
bankers  by  a  customer,  unless  there  be  an  express  contract  or  diciim* 
stances  that  show  an  implied  contract  inconsistent  with  the  lioi. 
lirandon  v.  Jiarnett,  12  CI.  &  Fin.  787  ;  London  Chartered  Bank  rf 
Auatralia  v.  White,  4  App.  Cas.  413  ;  48  L.  J.  C.  P.  75. 
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2.  Alternatively  the  defendant  compounded  with  his  creditors, 
under  the  126th  section  of  the  Bankruptcy  Act,  1860,  and 
duly  tendered  to  the  plaintiffs  the  composition  on  the  day 
appointed. 

3.  The  defendant  has  paid  into  Court  the  sum  of  £15  7*., 
the  amount  of  the  said  composition,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiffs*  claim. 


AcHon  against  Bankers  for  Disho)iour%ng   Gmtamer's  C/ieque, 
setting  out  a  special  Undertaking  that  it  slumld  he  paid. 

1.  The  plaintiff,  who  is  a  trader,  and  a  customer  of  the 
defendants,  who  are  bankers,  has  suffered  damage  by  the 
defendants'  breach  of  a  contract  to  apply  a  sum  of  £120  Os.  8^., 
paid  on  August  31st,  1883,  by  the  plaintiff  to  the  defendants,  in 
honouring  a  cheque  for  that  amount,  which  the  plaintiff  was 
about  to  draw  in  favour  of  Messrs.  A.  &  Co. 

2.  On  September  1st,  1883,  the  said  cheque  was  presented  by 
Messrs.  A.  &  Co.  to  the  defendants  for  payment,  and  by  them 
dishonoured. 

The  plaintiff  claims  £1000. 


Defetue  and  Counter-claim, 

Defence, 

The  defendants  say : 

1.  They  deny  that  they  ever  agreed  to  apply  the  sum  of 
£120  9«.  Sd,,  referred  to  in  the  statement  of  claim,  or  any 
other  sum  in  honouring  a  cheque  for  that  or  any  other  amount 
drawn,  or  to  be  drawn,  by  the  plaintiff  in  favour  of  Messrs. 
A.  &  Co. 

2.  When  the  cheque  referred  to  in  the  statement  of  claim 
was  presented,  the  plaintiff's  accouno  with  the  defendants  was 
overdrawn  to  an  amount  exceeding  £2000. 

8.  The  said  sum  of  £120  ds.  Sd.  was  on  August  81st,  1883, 
paid  by  the  plaintiff  to  the  defendants  to  the  general  credit  of 
tbe  plaintiff's  banking  account,  and  upon  which  the  plaintiff 
was  then  indebted  to  the  defendants  in  a  sum  of  £2573  lis. 
The  defendants,  on  August  Slst,  1883,  placed  the  said  sum  of 
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£120  95.  8rf.  to  the  geneml  credit  of  the  plaintiff's  said  bankiug 
account,  and  appropriated  the  same  in  part  payment  of  the  said 
smn  of  £2573  lis. 

Counter-claim, 
The  defendants  say  that : 

1.  Between  the  months  of  April  and  August,  1884,  the 
defendants  advanced  and  lent  to  the  plaintiff,  and  the  plaintiff 
borrowed  and  received  from  the  defendants  sums  of  money 
amounting,  along  with  the  agi*eed  rate  of  interest,  in  the  whole 
to  the  sum  of  £1705.  Full  particulars  have  been  dehvered  to 
the  plaintiff  before  action. 

The  defendants  claim  £1705. 


Action  by  Bankers  to  recover  the  amount  of  a  Cheqtiepaid  by 

Mistake, 

1.  The  plaintiff  is  the  public  officer  of  the  C.  &  C.  Banking 
Company,  which  has  its  principal  place  of  business  at  C.  and 
independent  branches  at  P.  and  A. 

2.  On  April  25th,  1883,  the  said  company,  by  its  servant  at 
its  P.  branch,  on  the  credit  of  the  defendant,  and  at  his  re- 
quest, cashed  a  cheque  for  him  and  jmid  to  him  £392.  The 
said  cheque  was  drawn  by  one  J.  W.  on  the  A.  branch.  When 
it  was  presented  J.  W.  was  largely  indebted  to  the  company,  and 
the  said  cheque  was  dishonoured. 

The  plaintiff  claims  £392  and  interest  thereon. 


Defence, 

The  defendant  says : 

1.  He  denies  that  the  branches  at  A.  and  P.  are  independent 
of  one  another  or  of  the  company's  principal  place  of  business 
ate. 

2.  The  cheque  was  not  drawn  on  the  A.  branch  but  on  the 
company  generally. 

3.  The  cheque  was  not  cashed  by  the  company's  servant  <m 
the  credit  or  at  the  request  of  the  defendant  but  in  the  ordinaiy 
way  of  business. 
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4.  Whea  it  was  presented  and  imid  J.  W.  was  not  at  all 
indebted  to  the  company.  The  company  was  indebted  to  him 
in  a  smn  more  than  sufficient  to  meet  the  cheque. 

5.  On  April  25th,  1883,  the  company  received  from  J.  TV. 
the  sum  of  £2466  ISs.  Gd.  on  the  terms  that  it  should  be 
applied  in  meeting  the  said  cheque  and  certain  other  cheques. 


Bankruptoy  (a). 

Action  by  Trustee  m  Bankruptcy  for  a  Debt  dm  to  f?ie 

Bankrupt. 

1.  The  plaintiff  is  the  trustee  of  the  estate  of  G.  K.,  who  was 

on  the  of  ,  1883,  adjudicated  a  bankrupt  in  the 

Croydon  County  Court. 

(a)  Aetiont  by  tnutee*  in  bankrvvtci/,] — By  the  joint  operation  of  the   Proi>erty 
44th,  &0th  and  54th  sections  of  the  Bankruptcy  Act  of  1883,  all  the  pro-   vested  in 
party  of  a  bankrupt  divisible  among  his  croditors  as  defined  by  the  44th   trustee. 
section,  including  choses  in  action,  becomes  absolutely  vested  in  the 
trustee  on  his  appointment.    His  title  relates  back  to  the  act  of  bank-   Relation 
niptcy  on  which  the  receiving  order  was  founded,  or  if  there  have  been   back  of  his 
several  acts  of  bankruptcy  within  three  months  before  the  date  of  the  title, 
presentation  of  the  petition,  then  to  the  first  of  such  acts.     See  s.  43  of 
the  Bankruptcy  Act,  1883.    As  to  relation  back  in  case  of  non-payment 
of  debt  under  debtors*  summons,  for  which  a  bankruptcy  notice  is  now 
substituted,  see  Ex  parte  Weir^  L.  B.  6  Ch.  875. 

By  sect.  50,  par.  5,  *'  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shaU  be  deemed  to  have  been 
duly  assigned  to  the  trustee."  By  s.  54,  par.  2,  "  on  the  appointment  of 
a  trustee  the  property  shaU  forthwith  pass  to  and  vest  in  the  trustee 
appointed." 

By  sect.  83  the  trustee  may  sue  and  be  sued  by  the  official  name  of  Name  in 
**  the  trustee  of  the  property  of     ♦    ♦    •    a  bankrupt."  which  the 

Under  former  bankruptcy  statutes,  it  was  held  that  where  the  appoint-  trustee 
ment  of  an  assignee  was  duly  vacated,  and  a  new  assignee  was  ap-  sues. 
pointed,  the  latter  became  assignee  from  the  first  appointment  by 
relation.  (Aldretf  v.  Kettrid^e^  1  Bing.  355.)  There  seems  to  be  scarcely 
loom  for  the  application  of  this  doctrine  under  the  present  law,  as  by  the 
54th  section,  sub-sect.  3.  *'  the  property  of  the  bankrupt  shall  pass  from 
trustee  to  trustee,  including  under  that  term  the  official  receiver  when  he 
fEUs  the  office  of  trustee,  and  shaU  vest  in  the  trustee  for  tho  time  being 
daring  his  continuance  in  office  without  any  conveyance,  assignment,  or 
tranarer  whatever." 

A  right  of  action  to  set  aside  an  absolute  conveyance  and  declare  it  a  Interests 
mortga|fe  (^Seear  v.  Lawsony  15  Ch.  Div.  426  ;  49  L.  J.  Bank.   69),  and   of  Uie 
an  option  which  the  bankrupt  has  to  take  a  lease,  pass  to  his  trustee,   bankrupt 
iBmcklmnd  v.  PapUloHy  L.  B.  2  Ch.  67,  and  see  Simpson  v.  Hathvrst,  that  pass 
L  B.  6  Ch.  193, 202  ;  22  L.  T.  29  ;  18  W.  R.  772,  as  to  the  power  of  renew-   to  the 
iDg  a  lease  vested  in  the  bankrupt  before  adjudication.)    And  an  assign-   trustee. 
ment  for  value  of  the  future  receipts  of  the  bankrupt's  business  does  not 
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2.  Before  the  said  date  the  said  6.  K.  sold  and  delivered 
goods  tx)  the  defendant,  of  which  particulars  have  been  delivered 
to  the  defendant,  the  price  whereof  amounted  to  £85. 
.  The  plaintiff  claims  £85. 


Rights  of 
action  for 
breach  of 
contract 
XMiss  to 
trustee. 


When 
rights  of 
action  for 
tort  pass 
to  trustee. 


prevent  the  trustee  becoming  entitled  to  them.  Ex  parte  XteholU,  22 
Ch.  Div.  782.  Where  property  was  g^ven  to  an  uncertificated  bankrupt 
contingently  on  his  obtaining  his  certificate,  this  ri^ht  was  held  to  pass 
on  the  happening  of  that  event  to  the  assignee.  (^Dari^on  v.  Ckalmern^ 
.S3  L.  J.  Ch.  622.)  Though  this  case  was  decided  under  the  Act  of  1861, 
it  would  apply  under  the  present  Act.  Money  paid  away  for  raJue  by 
an  uncertificated  bankrupt  cannot  be  followed  by  the  trustee,  though  the 
payee  had  notice  of  the  bankruptcy.  (JSJa?  varte  Dewhurttf  L.  E.  7  Ch. 
186  ;  41  L.  J.  Bank.  18 ;  25  L.  T.  731  ;  20  W.  R.  172.)  Nor  can  it  be 
intercept^xi  if  merely  paid  into  the  hands  of  a  stakeholder,  he  and  his 
])rincipal  having  no  notice  of  the  bankruptcv.  (Collins  v.  Stevewjiy  11 
Q.  B.  D.  142.) 

All  rights  of  action  for  breach  of  contract  liquidated  or  not  pjiss  to  the 
trustee.  ( Wright  v.  Fairfield,  2  B.  &  Ad.  727.)  The  right  to  enforce 
unexecuted  contracts  which  may  be  performed  by  the  trustee  on  behalf 
of  the  bankrupt,  and  such  as  would  pass  to  his  executor  if  he  died,  will 
pass  to  the  trustee.  {Gihson  v.  Carruther*.  8  M.  &  W.  333.)  But  $emhle 
if  the  contract  be  one  with  the  bankrupt,  his  executors,  and  administra- 
tors, the  right  to  complete  it  would  not  pass  to  the  trustee  {Knight  v. 
Bvrgess,  33  L.  J.  Ch.  727),  if  the  element  of  personal  skill  arises  In  such 
a  case. 

Where  the  right  of  action  of  the  bankrupt's  wife  is  such  that  if  vested 
in  the  bankrupt  alone  it  would  pass  to  the  trustee,  the  interest  of  the 
bankrupt  in  such  right  of  action  passes  to  the  trustee.  {Richhell  v. 
Alesrajid^r^dOli.  J.  C.  P.  268.)  Since  the  Married  Women's  Property 
Act,  1882  (45  k  46  Vict.  c.  75),  such  cases  have  become  very  rare. 

The  right  of  action  arising  out  of  certain  torts  committcJi  against  the 
bankrupt  before  adjudication  passes  to  the  trustee ;  in  other  cases  it  does 
not ;  the  test  being,  was  the  wrong  one  which  was  personal  to  the  bank- 
rupt, and  for  which  he  would  be  entitled  to  a  remedy  whether  his  pro- 
perty was  impaired  or  not  ?  in  which  case  the  cause  of  action  does  not 
pass  to  the  trustee,  but  remains  in  the  bankrupt.  Or  was  a  pecuniary  loss 
and  damage  to  the  estate  the  substantial  and  primary  cause  of  action?  in 
which  case  it  passes  to  the  trustee,  though  involving  personal  inconveni- 
ence to  the  bankrupt.  (  WHherell  v.  Julius,  10  C.  B.  267.)  Thus  a  right 
of  action  for  trespass  to  a  dwelling-house,  and  disturbing  the  bankrupt 
in  the  enjoyment  of  it  by  which  he  was  prevented  carrying  on  his  busi- 
ness was  hei  1  not  to  pass  to  the  assignee.  The  right  of  action  for  a 
wrongful  dismissal  passes  to  the  trustee,  and  formerly  did  to  the  assignee 
{Bechham  v.  Drake,  2  H.  L.  C.  579).  In  the  case  oiWethrreU  v.  JuHuSy 
supra,  the  distinction  was  drawn  between  a  right  of  action  against  a 
fiolicitor  for  negligence  occasioning  the  arrest  of  the  bankrupt,  and  neg- 
ligence leading  to  a  sequestration  of  the  profits  of  the  bankrupt's  bene- 
fice ;  in  the  former  case  the  cause  of  action  not  devolving,  but  in  the 
latter  passing  to  the  trustee.  On  the  principle  of  this  distinction  it  wi» 
held  that  an  action  for  negligence  against  a  solicitor,  in  consequence  of 
which  the  client  had  a  judgment  passed  against  him,  and  was  adjudi- 
cated bankrupt  passed  to  the  assignee.  (Cratvford  v.  CinnamanJ,  Ir. 
R.  1  C.  L.  325,  Ex.)  So  a  right  of  action  for  misrepresentation  wherebj 
the  plaintiff  lost  £2,000,  and  was  in  consequence  adjudicated  buikropt* 
though  involving  personal  annoyance,  trouble,  and  discredit,  was  held  to 
pass.    {Hodffsofi  v.  Sydney,  L.  R.  1  Ex.  313.)    In  this  case  Lord  Bram- 
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Action  hy  Trustee  in  Liquidation. 

1.  A.M.  and  L.  M.  (hereinafter  called  the  debtors)  presented 
their  petition  in  the  London  Bankruptcy  Court  for  the  liquida- 

well  suggested  that  the  same  tort  may  have  two  different  characters,  one 
giring  the  trustee  a  right  of  action  on  behalf  of  the  estate,  and  the  other 
I^Lvixig  the  bankrupt  a  right  of  action  on  accoant  of  the  personal  injorj. 
This  it  must  be  remembered  is  not  a  decision  but  only  a  dictum^  and 
with  the  utmost  deference  for  so  high  an  authority  there  appear  some 
practical  difficulties  in  the  way  of  applying  such  a  doctrine.  There  is 
no  analogy  between  such  a  case  and  one  where  a  tori,  such  as  a  libel,  is 
committed,  affecting  a  number  of  persons,  each  of  whom  may  claim 
damages,  for  here  the  injury  is  only  committed  against  one  person,  and 
the  suggestion  is  that  you  are  to  allow  that  person  to  be  as  it  were  mul- 
tiplied for  the  purpose  of  creating  separate  torts. 

One  of  the  most  frequent  subjects  of  controversy  in  suits  for  the  deten-  Order  and 
tion  or  conversion  of  chattels,  by  as  well  as  against  the  trustees  of  bank-  disposition 
rapt  estates  is  the  *•  order  and  disposition  clause  '*  (sect.  44.  sub-sect.  3,  of  clause. 
the  Bankruptcy  Act,  1883.)  The  subject  is  too  large  t(>  be  dealt  with  in 
a  work  of  this  scope,  and,  indeed,  it  scarcely  comes  within  it.  The  law 
on  the  subject  wiU  be  found  very  clearly  and  comprehensively  stated  in 
**"  Roche  k.  Hazlitt*s  Bankruptcy  Law."'  It  is  well,  however,  to  notice 
that  tkimgs  in  action  other  than  debts  due  to  the  bankrupt  in  the  course 
of  his  trade  or  business,  are  not  goods  and  chattels  within  the  meaning 
of  that  clause,  which  it  may  be  stated  relates  to  traders  and  non> 
traders.  Shares  in  public  companfes  are  not  choscs  in  action  for  this 
porpofle.  QEjp  parte  Union  Bank  of  Manchester,  L.  R.  12  Eq.  354  ; 
40  L.  J.  Bank.  57  ;  24  L.  T.  951  ;  19  W.  R.  872.)  But  a  share  in  an  ordi- 
nary partnership  is  such  a  chose  in  action  (^Ex  parte  FUtcher^  8  Oh. 
Div.  218  ;  26  W.  R.  439  ;  47  L.  J.  Bank.  70 ;  38  L.  T.  229)  ;  and  so  is  a 
policy  of  insurance.  (-&?  parte  Ibhetsan,  8  Oh.  Div.  519  ;  39  L.  T.  1  ; 
26  W.  R.  843.) 

In  certain  transactions  between  the  bankrupt  and  others,  where  the  When  tlio 
bankrupt  disposes  of  goods,  &c.,  after  an  act  of  bankruptcy  has  been  trustee 
oommitted,  the  trustee  has  the  option  either  of  adopting  the  contract  may  affinn 
made  by  the  bankrupt,  and  suing  the  party  in  an  action  ex  contractu,  or  disaffirm 
or  of  disaffirming  the  contract,  and  suing  the  person  dealing  with  the  dealings  of 
bankrupt  for  conversion  or  detinue.     In  such  cases  if  the  trustee  adopt?  the  bank- 
tbe  transaction,  he  cannot  afterwaids  treat  the  other  jiarty  to  the  trans-  nipt. 
action  as  a  wrongdoer.    (^Sniith  v.  Baker,  L.  R.  8  C.  P.  350  ;  42  L.  J.  C. 
P.  155 ;  28  L.  T.  637  ;  and  see  Marks  v.  Feldman,  L.  R.  5  Q.  B.  275,  Ex. 
Ch.;  39  L.  T.  Q.  B.  101 ;  10  B.  &  S.  371.)    Where  there  has  been  a  col- 
lusive sale  or  transfer  of  goods  by  the  bankrupt  in  contemplation  of 
bankruptcy,  there  is  no  conversion  without  a  demand  and  refusal,  vnless 
the  sale  amounts  to  an  arailable  act  of  bankruptcy^  as  the  property  is 
transferred  subject  to  the  transfer  being  avoided.    (See  Stevenson  v. 
Sewmkam,  22  L.  J.  C.  P.  110,  Exch.)    But  if  the  goods  have  been  con- 
Terted  into  money  an  action  for  money  had  and  received  is  maintainable 
by  the  trustee,  without  prior  notice  of  the  disaffirmance  of  the  sale  or 
transfer  of  the  goods.    (^JTeilbut  v.  Xevill,  L.  R.  5  C.  P.  478,  Exch. ; 
39  L.  J.  O.  P.  245  ;  22  L.  T.  662  ;  18  W.  R.  898.)    If  the  sale  or  transfer 
amoont  to  an  available  act  of  bankruptcy,  as  a  fraudulent  preference 
(sect.  4,  enb-sect.  (<;)),  then  immediately  on  the  adjudication,  it  is 
avoided  by  reason  of  the  relation  back  of  the  title  of  the  trustee  to  the 
act  of  bankruptcy  if  within  three  months  before  the  presentation  of  the 
petition  ;  it  is  then  a  dealing  with  the  property  of  the  trustee,  and  abso- 
latelj  Toid.    But  the  right  above  referred  to  of  disaffirming  any  prior 
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tion  of  their  afifaire  by  arraugement  or  composition  with  their 
creditors  on  the  2nd  of  December,  1882,  and  the  plaintiff  was 
appointed  trustee  of  their  estate. 


Protected 
transac- 
tions. 


Rights  of 
execution 
creditors. 


fraudulent  preference  is  quite  distinct  from  the  right  which  he  takes  by 
virtue  of  the  relation  back  of  his  title;  in  the  former  case  the  transaction 
standing  good  unless  repudiated  or  disaffirmed,  in  the  latter  it  being 
absolutely  void.  (See  Ileilhnt  v.  j\>ri7/,  L.  R.  4  C.  P.  354,  359  ;  Marks 
V.  Feldman,  L.  R.  5  Q.  B.  275,  Exch. ;  39  L.  J.  Q.  B.  101  ;  10  B.  &  8. 
371.)  Although  the  assigpament  by  a  debtor  of  all  his  goods  for  a  past 
debt  is  an  act  of  bankruptcy,  yet  if  there  is  no  relation  back  to  that  act 
the  trustee  cannot,  if  there  be  no  fraud  in  fact  or  any  intention  to  pre- 
fer, disaffirm  the  transaction,  or  sue  for  the  price  of  the  goods  if  sold. 
(Jmen  V.  Ilarher,  L.  R.  6  Q.  B.  77  ;  40  L.  J.  Q.  B.  59  ;  19  W.  R.  248.) 

Subject  to  those  provisions  of  the  Bankruptcy  Act,  1883,  which  avoided 
certain  executions,  settlements,  and  fraudulent  preferences,  the  following 
transactions  are  protected  by  the  Act,  section  49 : 

(a)  Any  payment  hy  the  bankrupt  to  any  of  his  creditors. 

(b)  Any  payment  or  delivery  to  the  bankrupt. 

(jo)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable 

consideration, 
(rf)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 
for  valuable  consideration. 
Provided  that  both  the  following  conditions  arc  complied  with,  namely:— 

1. — The  payment,  delivery,  conveyance,  assignment,  contract,  dealing, 
or  transaction,  as  the  case  may  be,  takes  place  before  the  date  of  the 
receiving  order ;  and 

2. — The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the 
payment,  delivery,  conveyance,  assignment,  contract,  dealing,  or  con- 
veyance was  made,  executed,  or  entered  into  has  not,  at  the  time  of  the 
payment,  delivery,  conveyance,  assignment,  contract,  dealing,  or 
transaction,  notice  of  any  available  act  of  bankruptcy  committed  by 
the  bankrupt  before  that  time. 

"Available  act  of  bankruptcy."  This  would  include  an  act  only 
available  by  a  particular  person,  e.g.y  failure  to  comply  with  a  bank- 
ruptcy notice.     Hood  v.  Xncby^  21  Ch.  Div.  GOo. 

"  Notice  "  may  be  either  express  or  implied,  and  notice  of  facts  from 
which  the  commission  of  an  act  of  bankruptcy  could  be  reasonably 
inferred  would  be  sufficient  notice.  (Lv-cas  v.  i)ich'r,  6  Q.  B.  D.  84 ; 
54  L.  J.  Q.  B.  190  ;  43  L.  J.  429  ;  29  W.  R.  115.)  The  eflFect  of  s.  49  is, 
in  cases  to  which  it  applies,  to  limit  the  beginning  of  the  trustee's  title 
to  the  date  of  the  receiving  order,  instead  of  to  tlie  act  of  bankraptcy» 
by  relation  back  of  his  title,  as  in  other  cases. 

Much  learning  on  the  rights  of  execution  creditors  under  the  Bank- 
ruptcy Act,  1869,  has  been  swept  away  by  ss.  45  and  4()  of  the  Bankruptcy 
Act,  1883,  which  makes  it  very  difficult  for  an  execution  creditor  to  obtain 
a  valid  security.  Elegitt  no  longer  extend  to  goods  (Act  of  1883,  sl  146). 
Writs  of  levari  fa<;ia$  are  abolished  (ibid.)\  and  u  sale  of  goods  by  the* 
sheriff,  under  an  execution,  for  an  amount  exceeding  £20  must  be  public 
after  four  days'  public  advertisement  of  the  saU*,  :>.  145.  A  cai«fol 
examination  of  s.  45,  sub-sect.  2,  will  show  that  >n  rits  (if  eUgit  are  stall 
favoured  by  the  law.  A  judgment  creditor  will  still  do  well,  where  hia 
debtor  has  real  property,  to  issue  his  writ  of  elegit  or,  if  the  debtor's 
estate  is  equitable,  to  apply  ex i)arte  to  a  judge  for  the  appointment  of 
a  receiver. 

S.  45  of  the  Bankruptcy  Act,  1883,  provides  (1)  Where  a  cieditor 
has  issued  execution  against  the  goods  or  lands  of  a  debtor,  or  has 
attached  any  debt  due  to  him,  he  shall  not  be  Cii titled  to  retain  the 
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2.  In  the  years  1881  and  1882  the  debtors  lent  money  to  the 
defendant  and  paid  moneys  for  the  defendant  at  his  request, 

benefit  of  the  execution  or  attachment  against  the  trastec  in  bankruptcy 
of  the  debtor,  unless  he  has  completed  the  execution  or  the  attachment 
before  the  date  of  the  receiving  order,  and  before  notice  of  the  presen- 
tation of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of 
the  commisaion  of  any  available  act  of  bankruptcy  by  the  debtor. 

(2)  For  the  purposes  of  this  Act  an  execution  against  goods  is  completed  Execution 
by  seizure  and  Mde ;  an  attachment  of  a  debt  is  completed  by  receipt  when  com- 
of  the  debt ;  and  an  execution  against  land  is  completed  by  seizure,  or  pleted. 
in  the  case  of  an  equitable  interest,  by  the  appointment  of  a  receiver. 
And  by  s.   46,  where  the  goods  of  a  debtor  are  taken  in  execution, 
and,  before  the  sale  thereof,  notice  is  served  on  the  sheriff  that  a 
xeceiying  order  has  been  made  against  the  debtor,  the  sheriff  shaU,  on 
leqnesty  deliver  the  goods  to  the  official  receiver  or  trustee  under  the 
Older,  but  the  costs  of  the  execution  shall  be  a  charge  on  the  goods  so 
delivered,  and  the  official  receiver  or  trustee  may  sell  the  goods  or  an 
adequate  part  thereof  for  the  purpose  of  satisfying  the  charge. 

Where  the  goods  of  a  debtor  are  sold  under  an  execution  in  respect 
of  a  judgment  for  a  sum  exceeding  £20,  the  sheriff  shall  deduct 
the  costs  of  the  execution  from  the  proceeds  of  sale,  and  retain 
the  balance  for  fourteen  days,  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition  having  been  presented  against  or  by 
the  debtor,  and  the  debtor  is  adjudged  bankrupt  thereon,  on  any  other 
petition  of  which  the  sheriff  has  notice,  the  sheriff  shall  pay  the  balance 
to  the  trustee  in  the  bankruptcy,  who  shall  be  entitled  to  retain  the 
flame  as  against  the  execution  creditor,  but  otherwise  he  shall  deal 
with  it  as  if  no  notice  of  the  presentation  of  a  bankruptcy  petition  had 
been  served  on  him. 

An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor  is 
not  invalid  by  reason  only  of  its  being  an  act  of  bankruptcy,  and  a 
person  who  purchases  the  goods  in  good  faith  under  a  sale  by  the 
sheriff  shidl,  in  aU  cases,  acquire  a  good  title  to  them  against  the  trustee 
in  bankruptcy. 

An  execution  protected  under  these  provisions  may  be  an  act  of 
bankruptcy  whicn  may  avoid  a  subsequent  execution  levied  by  the 
same  creditor.  (J^  parte  Dawes,  L  .R.  19  Ex.  438 ;  44  L.  J.  Bk.  62;  82  L.  T. 
108 ;  23  W.  R.  384.) 

Where  the  seizure  and  sale  of  the  debtor's  goods  is  prior  to  any  act  of 
bankruptcy  to  which  there  is  relation,  the  right  of  the  execution 
creditor  to  retain  the  fruits  of  the  execution  is  not,  under  the  Act  (1883), 
in  genend  affected  by  a  subsequent  act  of  bankruptcy  followed  by 
adjudication,  for  he  is  a  creditor  holding  security,  and  there  is  nothing 
in  this  Act  as  in  that  of  1849  to  avoid  such  securitv.  {Slater  v.  Finder, 
L.  B.  7  Ex.  96 ;  41  L.  J.  Ex.  66  ;  26  L.  T.  482  ;  20  W.  R.  441,  Ex.  Ch.  ; 
and  ms^  Ex  parte  Boeke,  L.  R.  6  Ch.  795  ;  40  L.  J.  Bk.  70 ;  25  L.  T.  287  ; 
19  W.  R.  1129 ;  and  Ex  parte  Littering,  L.  R.  17  Kq.  452;  43  L.J.  Bk.  68; 
29  L.  T.  897;  22  W.  R.  365.) 

The  &ct  of  a  seizure  and  a  sale  amounting  to  an  act  of  bankruptcy 
under  s.  4  of  the  Act  does  not  affect  the  execution  creditor's  right  under 
SL  45,  unless  the  case  falls  within  the  46th  section.    If  it  &U  within 
that  section  the  sheriff  may  still  seU,  and  if  he  receives  no  notice  within  The  rights 
fonrteen  days  that  a  petition  has  been  presented,  he  may  pay  the  amount  of  an 
leviCMl  to  the  execution  creditor,  who  is  entitled  to  retain  it  unless  he  execution 
had  notice  of  an  act  of  bankruptcy  prior  to  the  seizure.    {Ex  parte  creditor 
Vmar9,  L.  R.  9  Ch.  432  ;  43  L.  J.  Bk.  76  ;  30  L.  T.  348;  22  W.  R.  603.)     as  against 

A  private  sale  by  the  debtor,  being  then  in  insolvent  circumstances,  to  the  trustee. 
the  execution  creditor  of  goods  seised  to  avoid  a  sale  by  the  sheriff,  is  a 
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and  the  defendant  agreed  to  pay  interest  at  the  rate  of  5  per 
cent,  per  annum  on  all  the  said  moneys. 
The  follo>ving  are  the  particulars : 

[Here  follow  particulars.] 


Trustee  and 
a  solvent 
partner 
suing 
together. 


When  pay- 
ment to  a 
I>erson 
having 
committed 
an  act  of 
bank- 
ruptcy 


fraudulent  transfer  under  s.  4,  and  is  not  protected  either  by  the  45th 
or  46th  section,  so  that  the  trustee  is  entitled  to  recover  them  or  their 
price.  (^Ex  parU  Pearson,  L.  R.  8  Ch.  667  ;  42  L.  J.  Bk.  44  ;  28  L.  T. 
796  ;  21  W.  R.  688.)  And  the  trustee  is  entitled  to  goods  seized  bj  the 
sheriff,  if  on  the  sale  of  them  he  would  be  entitled  to  the  proceeds 
under  the  46th  section.  {Ex  parte  Snyner,  L.  R.  7  Ch.  325;  41  Li.  J.  Bk. 
26 ;  26  L.  T.  306 ;  20  W.  R.  466.)  The  corresponding  sectton  of 
the  Act  of  1869  (the  87th  section)  was  held  not  to  apply  to  caaeB 
where  before  seizure  the  debtor  delivered  biUs  to  the  snerifff  whidi 
the  execution  creditor  accepted  in  satisfaction  of  the  jnd^nent,  and 
such  payment  was  valid  {Ex  parte  Erooke,  L.  R.  9  Ch.  301 ;  43  L.  J. 
Bk.  49 ;  30  L.  T.  103 ;  22  W.  R.  395);  nor  where  the  money  was  paid 
aft^fr  seizure  and  before  sale,  and  the  creditor  agreed  to  take  it  on 
account  of  the  debt.  (Stock  v.  Holland,  L.  R.  9  Ex.  147  ;  43  L.  J.  Ex. 
112;  31  L.  T.  121;  22  W.  R.  661.)  But  now  such  payments  would 
almost  certainly  be  held  to  be  fraudulent  preferences  under  s.  48  of  the 
Bankruptcy  Act,  1883. 

This  section  very  much  extends  the  law  of  fraudulent  preferences. 
Formerly,  under  the  Act  of  1869,  many  payments  made  by  way  of 
fraudulent  preference  by  the  debtor  were  saved  because  the  creditor' was 
ignorant  of  his  insolvency.  {Butcher  v.  Stead,  L.  R  7  H.  L.  839 ;  44 
L.  J.  Bk.  129  ;  33  L.  T.  641  ;  24  W.  R.  463.) 

Suits  by  trustee  and  solvent  partner  of  hankriipt.l — By  s.  113  of 
B.  A.  1883,  "Where  a  member  of  a  partnei-ship  is  adjudged  bankrupt, 
the  Court  may  authorize  the  trustee  to  commence  and  prosecute  any 
action  in  the  names  of  the  trustee  and  of  the  bankrupt's  ])artner ;  and 
any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action 
or  suit  relates,  shall  be  void  ;  but  notice  of  the  application  for  authority 
to  commence  the  action  shall  be  given  to  him,  and  he  may  show  caose 
against  it,  and  on  his  application  the  Court  may,  if  it  thinks  fit,  direct 
that  he  shall  receive  his  proper  share  of  the  proceeds  of  the  action,  and 
if  he  does  not  claim  any  l>enefit  therefrom  he  shall  be  indemnified 
against  costs  in  respect  thereof  as  the  Court  directs." 

It  sometimes  happens  in  cases  of  fraudulent  preferences  that  the  tmstoe 
and  a  i>artner  of  a  bankrupt  may  maintain  an  action  which  the  partners 
could  not.  These  are  cases  where  the  trustee  avoids  the  preference. 
{Heilbut  v.  Nevill,  L.  R.  5  C.  P.  478  ;  39  L.  J.  C.  P.  245  ;  22  L.  T.  662  : 
18  W.  R.  898,  Ex.  Ch.) 

Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless  by  leave  of 
the  Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any  other 
capacity.    (Judicature  Rules.  1883,  Order  XVIII.  r.  3.) 

Defences. — Denial  of  official  character.'] — By  Order  XXI.  r.  5,  if 
cither  party  wish  to  deny  the  right  of  any  other  party  to  claim  as  trustee 
whether  in  bankruptcy  or  otherwise,  he  must  deny  it  spedficaUy. 

Payment.'] — By  the  49th  section,  payments  made  in  good  faith  and  for 
valuable  consideration  to  a  bankrupt  before  the  date  of  the  leoeinnf 
order  by  a  person  not  having  at  the  time  of  such  payment  notice  of  any 
act  of  bankruptcy  committed  by  the  bankrupt  and  available  against  him 
for  adjudication  are  valid. 

Mutttal  credits  and  set-off.] — By  sect^  38,  where  there  have  beenmntial 
credits,  mutual  debts,  or  other  mutual  dealings  between  a  debtor, agaimt 
whom  a  receiving  orclcr  is  made,  and  any  other  person  proving  or  -^-'— 
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The  plaintifif  claims  £ and  interest  on  the  above  Imlancc 

from  June  1st,  1882,  till  payment  or  judgment. 


ing  to  prove  a  debt  under  the  receiving  order,  an  account  shaU  be  taken 
•of  what  is  due  from  the  one  party  to  the  other  in  re8])ect  of  such  mutual 
dealings,  and  the  sum  due  from  the  one  party  shaU  be  set  off  against  any  Set-off. 
-mxm  dne  from  the  other  party,  and  the  balaticc  of  such  account  and  no 
more  shall  be  claimed  or  paid  on  either  side  respectively  ;  but  a  person 
•dudl  not  be  entitled  under  this  section  to  claim  the  benefit  of  any  set-off 
l^raln8t  the  property  of  a  debtor  in  any  case  where  he  had,  at  the  time 
of  giving  credit  to  the  debtor,  notice  of  any  act  of  bankniptcy  com- 
mitted by  such  bankrupt,  and  available  against  him. 

It  has  been  held  that  this  section  includes  a  claim  for  unliquidated  \^]iat 
•damages.  QB(»oth  v.  Ilutchinsim,  L.  R.  15  £q.  30  ;  42  L.  J.  Ch.  492  ;  27  j^kj  y^ 
L.  T.  600  ;  21  W.  B.  116.)  The  expression  "  mutual  credit,"  applies  to  ^q^  off, 
•cases  where  the  credits  arc  such  as  must  from  their  nature  end  in  debts. 
(See  Naorogi  v.  Chartered  Bank  of  IndiOy  L.  R.  3  C.  P.  444  ;  Astley  v. 
Gurmey^  L.  R.  4  C.  P.  714,  Ex.  Ch.)  And,  therefore,  where  there  is  a 
mere  deposit  of  property  without  authority  to  turn  it  into  money  the 
•section  does  not  apply.  The  section  applies,  although  the  liankrupt  has 
a  lien  for  the  amount  of  the  debt  due  to  him  {Ex  i)artc  Burnett,  L.  R. 
•9  Ch.  293  ;  43  L.  J.  Bk.  87  ;  29  L.  T.  858  ;  22  W.  R.  283)  ;  and  notwith- 
fitanding  an  unknown  act  of  bankruptcy.  {Elliott  v.  Turquand,  7  App. 
Cas.  79.)  The  section  only  appli&s  witli  reference  to  claims  Ixjtween  the 
buikmpt  himself  and  his  creditor,  {Turner  v.  Thovutf,  L.  R.  6  C.  P.  610  ; 
40  L.  J.  C.  P.  271  ;  24  L.  T.  879  ;  19  W.  R.  1170.)  It  does  not  apply  to 
<;ase8  where  one  only  of  several  joint  debtors  becomes  bankrupt.  {Xeio 
Quehrada  Gk  v.  Ckrr,  L.  R.  4  C.  P.  651.) 

Action*  by  trustee  vnd^r  liquidation  will  disappear  with  liquidations,  Actions  by 
46.  169,  170,  of  Bankruptcy  Act,  1883  ;  but  as  procccilings  under  pending  trustee  in 
liqfuidations  are  to  continue,  it  may  be  noted  that  the  title  of  a  trustee  liquidation, 
under  a  liquidation  relates  back  to  the  filing  of  the  petition  {Ex  parte 
Jhtigitan,  40  L.  J.  Bk.  33  ;  L.  R.  11  Eq.  604  ;  24  L.  T.  237  ;  19  W.  R. 
711  ;  affirmed  in  L.  R.  6  Ch.  605  ;  40  L.  J.  Bk.  68  ;  25  L.  T.  280  ;  19  W. 
B.  1127)  ;  and  his  title  will  relate  back  to  an  act  of  bankruptcy  prior  to 
the  filing  of  the  petition,  in  analogy  to  the  case  of  bankrupts  under 
«.  11  and  17  of  the  Act  of  1869.  {Ex  parte  Ei/les,  L.  R.  10  Eq.  99  ;  42 
L.  J.  Bk-  55  ;  21  W.  R.  574  ;  Ex  jmrte  Schulte,  9  Ch.  409  ;  39  L.  T. 
478  ;  22  W.  R.  462.)  His  title,  therefore,  is  good  against  an  execution 
creditor,  who  seizes  the  goods  with  notice  of  filing  of  the  petition.  (JKr 
parte  Jhiignan,  »nnra.)  Property  acquired  by  the  debtor  during  the 
liquidation  proceedings  until  he  has  obtained  his  discharge,  or  until  the 
liquidation  is  closed,  vests  in  the  trustee.  (^Ebhs  v.  Bouhioin^  L.  R.  10 
Ch.  479  ;  32  I*  T.  650  ;  23  W.  R.  822  ;  44  L.  J.  Ch.  691.) 

Actions  by  or  ayainst  bankrvptsJ] — See  ante^  p.  157,  as  to  what  causes 
<€  action  do  not  pass  to  the  trustee  on  his  appointment. 

If  a  debtor  obtains  an  onler  of  discharge  he  is  thereby  released  from  all 
debts  provable  in  the  bankruptcy  (with  certain  exceptions),  and  to  an 
action  upon  any  of  these  debts  he  may  plead  that  the  cause  of  action 
accrued  before  his  discharge,  and  the  bankruptcy.  The  excepted  debts 
are  those  due  (1)  on  recognizances ;  (2)  Crown  and  revenue  debts  ;  (3)  on 
bail  bonds  ;  (4)  in  rcs|>ect  of  fraud  or  breach  of  trust  to  which  the  bank- 
Tupt  was  a  party  ;  (5)  in  respect  of  which  he  has  obtained  forbearance  by 
any  fraud  to  wfaich  he  was  a  party.  (Bankruptcy  Act,  1883,  s.  30.)  But, 
apart  from  the  order  of  discharge,  on  the  making  of  a  receiving  order 
<8.  9)  the  official  receiver  is  thereby  constituted  receiver  of  the  property 
of  the  debtor,  and  thereafter,  except  as  directed  by  the  Act.  no  creditor 
to  wfaom  the  debtor  is  indebted  in  respect  of  any  debt  provable  in  bank- 
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Ac  Hon  hij  a  Trust  €4^  in  Banlcruptcy  for  Damages  for  Breach  cf 

Coniract  made  with  tJie  Bajihrupt. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  couteact 
for  sale  and  delivery  by  the  defendant  to  A.  B.  of   1000 


When  a 
oomposi* 
iion  is  a 
defence. 


ruptcy  shall  have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or  other  l^;al 
proceedings  unless  with  the  leave  of  the  Court,  and  on  such  terms  as  the 
Court  may  impose.  Any  creditor  so  proceeding  might  be  summarily 
restrained  by  injunction. 

A  discharge  granted  to  a  debtor  who  is  a  member  of  a  firm«  in  his 
separate  bankruptcy,  releases  him  from  his  joint  as  well  as  his  separate 
debts.  (^Ex  parte  Hamniondj  L.  R.  16  Eq.  6U  ;  42  L.  J,  Bk.  97  ;  29 
L.  T.  72  ;  21  W.  R.  865.) 

Where  a  verdict  for  breach  of  contract  is  obtained  against  the  bankrupt 
before  the  commencement  of  the  bankruptcy,  but  judgment  is  not  signed 
or  costs  taxed   until   afterwards,  the   whole  claim  is  barred,  as  it  is 

Provable.     (Ex parte  Peacock,  L.  R.  8  Ch,  682  ;  42  L.  J.  Bk.  78  ;  28  L, 
.  830  ;  21  W.  R.  755.) 

Defence  of  compogltlon,  ^^c.,vnder  Banlcruptcy  -4r/,  1869.] — ^Aresolution 
for  a  composition  duly  passed  under  s.  126  of  the  Bankruptcy  Act,  1869, 
is  a  bar  to  any  creditor  bound  thereby,  so  long  as  there  has  been  no 
default  on  the  part  of  the  debtor  to  perform  his  part  of  the  agreement, 
(Slater  v.  Jonea,  and  Ca2)eM  v.  Ball,  L.  R.  8  Ex.  186  ;  42  L.  J.  Ex.  122  ; 
29  L.  T.  56  :  21  W.  R.  815.)  But  upon  such  default  or  upon  his  faUiog 
to  pay  an  instalment  of  the  composition,  the  creditor  may  sue  for  the 
whole  balance  of  the  debt  remaining  due,  whether  or  not  he  has  assented 
to  the  resolution.  (Edwards  v.  Coomhe,  L.  R.  7  C.  P.  519  ;  41  L.  J.  C 
P.  202  ;  27  L.  T.  315  ;  21  W.  R.  107 ;  Goldney  v.  Lordiny,  L,  R,  8  Q.  B. 
182  ;  42  L.  J.  Q.  B.  103  ;  21  W.  R.  643.) 

On  an  action  to  recover  a  debt  of  £50,  the  defendant  pleaded  that  a» 
to  £27  16n.  lOd,  it  was  the  balance  remaining  due  on  a  joint  and  several 
promissory  note,  made  by  the  defendant  and  H.  carrying  on  business  as 
co-partners  to  secure  a  debt  due  from  them  to  the  plaintiffs,  that  defen^ 
dant  and  H.  instituted  proceedings  under  ss.  126, 127of  the  Bankruptcy  Act, 
1869,  and  that  an  extraordinary  resolution  of  the  creditors  was  passed  for 
accei)ting  a  composition  payable  by  instalments,  to  be  secured  by  joint 
and  several  notes.  Hela,  Kelly,  C.  B.,  dhsenticnte,  that  assuming  the 
plaintiffs  werc  not  parties  to  the  resolution,  and  had  not  adopted  it  or 
received  any  instalment  under  it,  the  facts  alleged  offered  no  defence  to 
the  action.  (Simjm>n  v.  Ilenning,  44  L.  J.  Q.  B.  143  ;  L.  R.  10  Q.  B.  406  ; 
33  L.  T.  508,  Ex.  Ch.)  A  creditor  who  has  attended  the  meetings  under 
sect.  126  of  the  Bankruptcy  Act,  1869,  and  who  has  voted  for  the  resolu- 
lutions,  is  bound  thereby,  though  his  debt  is  omitted  from  the  debtor*^ 
statement.  (CaiujfhcU  v.  Im  Thnrn,  45  L.  J.  C.  P.  482  ;  1  C.  P.  D.  267 ; 
35  L.  T.  265  ;  24  W.  R.  675.)  Seeut,  if  he  does  not  adopt  the  compoBi- 
tion.    (Macdo?iald  v.  CJie*ncy,  50  L.  J.  Q.  B.  87.) 

In  order  that  a  resolution  to  accept  a  composition  should  be  a  bar  to 
an  action  against  the  debtor,  the  statement  must  show  a  definite  amount 
admitted  to  be  due  ;  and  therefore  where  after  the  amount  of  the  credi- 
tor's (the  plaintiff's)  claim,  it  was  stated  to  be  disputed  under  legal  «iy]oe» 
and  referred  to  arbitration,  this  debt  was  held  not  to  be  barred.  (JMr 
hado  V.  WatnoH,  46  L.  J.  C.  P.  502  ;  2  C.  P.  D.  281 ;  36  L.  T.  724  ;  26  W. 
R.  562,  on  Appeal,  reversing  the  decision  of  the  Court  below  ;  Bwrlxuevw, 
Jtmjle,  5  C.  P.  Div.  354.) 

These  stringent  rules  do  not  apply  to  compositions  under  the  Act  of 
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quarters  of  best  red  wheat  at  50s.  ixjr  quarter,  to  be  delivered 
on  the  wharf  at  Liverpool  in  the  month  of  March,  1883. 

2.  The  defendant  did  not  deliver  500  quarters  of  the  said 
wheat. 

8.  100  quarters  delivered  were  not  merchantable,  and  180 
qnarten  delivered  were  white  wheat. 

4.  In  the  month  of  May,  1883,  the  said  A.  B.  was  adjudi- 
cated bankrupt,  and  the  plaintiff  was  appointed  the  tnistee  of 
his  estate. 

Particulars  of  damage  : 

Loss  of  profit,  at  2«.  per  quarter,  on 
1000  quarters         .... 

100  quarters,  at  40« 

180  quarters,  at  3« 


£100 

0 

0 

200 

0 

0 

27 

0 

0 

£327 

0 

0 

The  plaintiff  claims  £327. 


1893,  for  by  8.  18,  sub-s.  8,  a  composition  or  scheme  adopted  and  approved   Whore  a 
in  pursuance  of  the  section  shaU  be  binding  on  aU  the  creditors  so  far  as  composi- 
velates  to  any  debts  duo  to  them  from  the  debtor,  and  2>rotahle  in  bank-    tion  a 
ruptcy,  and  (snb-s.  9)  the  certificate  of  the  official  receiver  that  a  com-    defence. 
podtion  or  scheme  has  been  duly  accepted  and  approved  is  made,  in  the 
absence  of  fraud,  conclusive  as  to  its  validity.    (Cf.  s.  19.) 

Where  a  debt  was  contingent  and  was  omitted  from  the  debtor's  state- 
ment, it  was  held  not  to  be  barred  by  a  resolution  tu  accept  a  composi- 
tion. (jmUon  V.  Breslauer,  46  L.  J.  C.  P.  593  ;  2  C.  P.  D.  314  ;  37  L.  T. 
24 ;  26  W.  R.  818 ;  3  App.  Cas.  672  ;  47  L.  J.  C.  P.  729  ;  39  L.  T.  67  ; 
26  W.  B.  536.) 

The  release  of  a  debtor  by  resolution  for  composition  does  not  release 
his  co^btor.  (iE>  parte  Jacobs,  L.  R.  10  Ch.  211  ;  44  L.  J.  Bk.  34  ; 
31  L.  T.  345  ;  23  W.  k  261.) 

In  liquidation  by  arrangement  under  s.  125  of  the  Bankruptcy  Act, 
1869,  a  creditor  is,  in  the  absence  of  fraud,  bound  by  the  resolutions 
pawed,  if  duly  registered  under  s.  127,  though  he  has  no  notice  of  the 
proceedings,  and  though  his  name  and  debt  be  omitted  from  the  list  of 
creditOTS ;  and  no  subsequent  i)romise  to  pay  will  suppi>rt  an  action 
founded  on  a  debt  from  which  the  debtor  is  released  by  virtue  of  the 
Bankruptcy  Act,  1869.  (See  Heather  v.  Webb,  46  L.  J.  C.  P.  89 ;  2  C. 
P.  D.  1 ;  25  W.  R.  263.) 

By  sect.  15  of  32  &  33  Vict.  c.  62  (Debtors  Act,  1869),  where  a  debtor  a  bankrupt 
makes  any  arrangement  or  composition  with  his  creditors  under  the  pro-   ^^^^  ]]ig 
Yisions  of  the  Bankruptcy  Act,  1869,  he  shall  remain  liable  for  the  unpaid  ^igeharge 
balance  of  any  debt  which  he  incurred  or  increased,  or  whereof  before   remains 
the  date  of  the  arrangement  or  composition  he  obtained  forbearance  by   11^1,1^  foj. 
any  fraud,  provided  the  defrauded  creditor  has  not  assented  to  the   ^^\^^  Jq. 
arrangement  or  composition  otherwise  than  by  proving  his  debt  and  |».rrej  bv 
accepting  diridends.    i^ce  Ex  parte  JIal/ord,  L.  11.  19  Eq.  436  ;  44  L.  J.  IZ^     ' 
Bk.  73  ;  32  L.  T.  103 ;  23  W.  R.  442.) 
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Defence, 
The  defendant  says  : 

1.  He  did  not  contract  to  sell  or  deliver  1000  quarters  of 
wheat,  or  any  other  quantity  of  wheat,  to  A.  R 

2.  Alternatively  if  he  did,  on  March  21,  1883,  be  duly 
tendered  1000  quarters  of  best  [red  wheat  to  A.  B.,  and  A.  B, 
refused  to  pay  for  it. 

3.  The  contract  was  rescinded  before  breach.  Particnlam 
arc  as  follows :  An  arrangement  between  A.  B.  and  the 
defendant,  by  letter  from  the  defendant  to  A.  B.,  dated  the 
25nd  of  March,  1H83,  and  a  letter  in  answer  from  A.  B.  to  the 
defendant,  dated  the  23rd  of  March,  1888.] 

4.  By  an  order  of  the  London  Bankruptcy  Court  of  the 
20th  of  June,  1883,  the  bankruptcy  of  A.  B.  was  annulled, 
and  a  scheme  of  aiTangement  of  the  affairs  of  A.  B.,  under 
section  28  of  the  Bankruptcy  Act,  18G0,  approved,  whereby 
all  rights  of  action  vested  in  the  plaintiff  as  the  trustee  of  the 
estate  of  A.  B.  were  revested  in  A.  B. 


Action  hj  Tnistee  vnder  a  Scotch  Sequestration  Registered  in 
London  Bankruptcy  Court  for  Debt  due  to  Sequestered 
Estate. 

1.  The  plaintiff  is  trustee  of  the  sequestered  estate  of 
Messrs.  W.  &  Co.,  and  of  the  several  estates  of  the  partners 
of  the  said  finn,  by  virtue  of  a  warrant  made  in  the  Scotch 

Sequestration  on 1875,  and  duly  registered  in  the  London 

Bankruptcy  Court. 

2.  On  the day  of ,  1882,  and  the ,  1883,  in 

consideration  that  the  plaintiff  would  compromise  a  claim, 
which  as  such  trustee  he  was  making  on  the  defendant,  the 
defendant  offered  the  plaintiff,  in  writing,  to  agree  to  admit  a 
liability  of,  and  to  pay  £500  to  the  plaintiff,  and  the  plaintiff 
accepted  these  terms. 

The  plaintiff  claims  £500,  and  interest  thereon,  from  the 
of 1882,  until  payment  or  judgment. 
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Defeme. 

Thai  the  DefendanVs  Oreditors  accepted  a  Composition,  which 

has  been  paid. 

The  defendant  says  : 

1.  On  the  24th  of  May,  1883,  the  defendant  componnded 
with  his  creditors,  under  the  126th  section  of  the  Bankruptcy 
Act,  1869. 

2.  The  defendant  has  duly  paid  the  amount  of  the  said 
composition  to  the  plaintiff  [or  to  H.  B.,  by  the  composi- 
tion resolutions  appointed  to  receive  and  distribute  thej[said 
composition]. 

8.  The  plaintiff's  name  and  address,  and  the  amount  of 
his  debt,  were  duly  stated  in  the  defendant's  statement  of 
affairs. 

Eeplf/. 

The  plaintiff  says  that : 

(1)  He  denies  that  the  defendant  paid  the  amount  of  the 
composition  to  him  [or  to  the  trustee  H.  B.],  although  the 
time  appointed  by  the  composition  resolutions  elapsed  before 
the  commencement  of  this  action. 

(2)  As  to  the  3rd  paragraph  he  joins  issue. 

Defence. 

That  the  Defendants  Affairs  were  liquidated  by  Arrangement. 

The  defendant  says  : 

1.  The  defendant  was  discharged  under  a  liquidation  by 
arrangement,  pursuant  to  the  125th  section  of  the  Bankruptcy 
Act,  1869. 

2.  The  debt  was  barred  by  the  Statute  of  Limitations, 
8  &  4  WiD.  IV.  c.  27. 
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Bills  of  Exchange  (a). 
Drawer  of  a  Bill  of  Exchange  against  Acceptor, 

The  plaintiffs  claim  is  agaiust  the  defendant  as  acceptor 
of  a  bill  of  exchangre  for  £r)0o,  dated  September  5, 1888,  drawn 
by  the  plaintiff,  payable  three  months  after  date. 

Particulars  :~ 

Principal  due £500    0    0 

Interest 10    0    0 


Amount  due     . 


£510     0     0 


Actions  on 
bills. 


^Vhcn 

defence 

allowed. 


Conditional 
acceptance. 


(r?)  Ill  actions  upon  bills  of  cxchnn^.  promissoiy  notes,  and  cheqiiefl» 
the  ^vrit  of  snuimons  may,  at  the  option  of  the  plaintiff,  be  gpecully 
cndorsotl  under  K.  S.  C.  Onler  TIL  r.  0.  The  summoiy  practice  under  thie 
Bills  of  Exchan^'e  Act.  18  A:  19  Vict.  c.  <)7.  is  no  longer  in  use.  It  it 
usual  to  eudor:^^  the  wiit  siiocinlly.  as  the  ])laintiff  is  therebj  enabled  to 
apjdy  for  summary  judjrment  under  Order  XIV.  r.  I.  Thereupon  the 
defendant  will  not  Ix'  alU>wed  Xo  defend  the  action  unless  he  satisfy  the 
judge  at  cham Iters  that  he  has  a  gixxl  defence  to  the  action.  But  the 
Court  is  disincline<l  to  shut  out  the  defendant's  defence  unless  it  is  pal- 
l)ably  bad,  and.  except  between  imme<)iate  (Kirties.  it  is  common  practice 
to  allow  the  defendant  unconditional  leave  to  defend  when  he  says :  *  I 
was  cheateil  out  of  the  bill,  and  I  sus].>ect  the  plaintiff  did  not  give  rahie 
for  the  bill.    Ixjt  me  cross-examine  him  before  a  jury." 

A  bill  of  exchan<:e  i^  an  unconditional  onler  in  writing  addressed  by 
one  iwrson  to  another,  sipncil  by  the  jMirson  giving  it,  requiring  the  per- 
son to  whom  it  is  adilressetl  t<»  pay  on  demand,  or  at  a  fixed  or  dcte^ 
minable  future  time,  a  sum  certain  in  money  to.  or  to  the  order  of,  a 
siK.'cified  ]K»i^)n,  or  to  Ix'arer.  The  law  regarding  bills  of  exchange  hai 
l)een  codilie<l  by  the  statute  45  k  4j>  Vict.  c.  (51,  which  sec.  A  bill  may 
be  accept eil  (swt.  is)  :  (1)  Ixifore  it  has  Ixjen  signed  by  the  drawer,  or 
while  otherwise  incomplete  :  (^2)  when  it  is  ovenlue.  or  after  it  has  been 
dishonoure<i  by  a  previous  refusal  to  acce})t,  or  by  nun-payment ; 
(3)  when  a  bill  payable  after  sight  is  dishonoured  by  non-acceptance^ 
and  the  drawee  subsequently  accepts  it.  the  holder,  in  the  absence  of 
any  different  agreement,  is  entitletl  to  have  bill  accepted  as  of  the  date 
of  first  presentment  to  the  drawee  for  acce])tance.  The  acceptance  of 
a  bill  is  the  signification  by  the  drawee  of  his  assent  to  the  order  of 
the  drawer  (s.  17).  An  ac<*optance  is  invalid  unless  it  complies  ^ith 
the  f«»llowing  conditions,  namely  :  (//)  It  must  Ihj  >*Titten  on  the  bill, 
and  he  signeil  by  the  drawee.  The  mere  signature  of  the  drawee,  without 
additional  words,  is  sutttcient.  (A)  It  must  ncjt  express  that  the  drawee 
will  peifomi  his  promise  by  any  other  means  than  the  payment  of  mtmej. 

An  acceptance  (sect.  19)  may  l)e  partial,  conditional,  or  locaL  But  a 
holder  is  not  lx»uud  as  against  previous  parties  to  take  a  conditional 
acceptance  (^Petit  v.  Ttenxon^  Comb.  452)  ;  but  if  the  acceptAUce  was  in 
fact  conditional,  it  will  not  su])]K>rt  the  allegation  of  an  absolute  accept- 
ance though  the  condition  has  Ijeen  ijerformeil.  (^Ltingi^ttm  y.  ^brji/y, 
4  Campb.  176  :  Swan  v.  Cox,  1  Marsh.  17r>.)  If,  however,  the  drawee 
has  accepted  on  condition  of  an  extension  of  time  for  {wymenti  the 


BILLS  OF  SXCHANOE.  169 

Payee  of  two  Bills  of  Exclmnge  a^jainat  Acceptor  upon  the  Billy 

and  also  the  Consideration. 

1.  On  May  15,  1883,  an  account  was  stated  and  settled 
between  the  plaintiif  and  defendant,  and  it  was  thereby  agreed 

holder  may  sue  as  on  a  bill  accepted  pajablc  at  the  postponed  date. 
(^lUiMsell  V.  Pkillips,  14  Q.  B.  891.)    There  may  l)e  an  acceptance  of  a  Effect  of 
bill  before  it  is  filled  in,  and  an  acceptance  of  a  blank  biU  is  an  autho-   acceptance 
rity  (sect.  20)  to  fill  it  up  with  any  sum  covered  by  the  stamp  QArmJield   of  blank 
T.  Allport,  L.  J.  27  Ex.  42  ;  Garrard  v.  Leich,  10  Q.  B.  Div.  30) ;  and   biU. 
such  acceptance  binds  the  person  signing  to  an  innocent  holder  for 
ralue  though  the  biU  may  have  been  issued  improperly,  or  after  a  lapse 
of  twelve  years  (^Montagu  v.  Perkim^  L.  J.  22  0.  P.  187),  and  in  such  a 
case  the  Statute  of  Limitations  is  no  defence.    (S.  C.)    A  person  who 
negligently  issued  a  paper  stamped  with  a  bill  stamp  and  signed  by  him, 
without  intending  it  to  be  filled  up  as  a  bill,  was  held  not  liable  to  a 
Bubsequent  hon&fide  holder  for  value.  (^Baxendale  v.  Bennett  3  Q.  B.  Div. 
£25 ;  47  L.  J.  Q.  B.  624 ;  questioning  Young  v.  GrotCy  4  Bing.  263,  Ingham 
▼.  PHmro9e,  28  L.  J.  C.  P.  294.) 

A  bill  of  exchange  drawn  generaUy  may  be  accepted  in  either  of  the   Three 
following  wajrs,  viz.,  either  generally,  or  payable  at  a  particular  place,    forms  of 
or  at  a  particular  place  and  not  elsewhere.     If  the  drawee  accepts   acceptance, 
generally  he  undertakes  to  pay  the  bill  at  maturity  when  presented  to   ^nd  effect 
him.     If  he  accepts  payable  at  a  banker's,  he  undertakes  to  pay  the  bill   gf  e^ch. 
at  maturity  when  presented  either  to  himself  or  at  the  banker's.    If  he 
accepts  payable  at  a  banker's  and  not  elsewhere,  he  contracts  to  pay  the 
bill  at  maturity  provided  it  is  presented  at  the  banker's,  but  not  other* 
wise.    iHalitead  v.  SUelton,  5  Q.  B.  80  Sc  93.)     It  follows  from  this  that 
it  is  only  when  the  acceptor  has  made  the  bill  payable  at  a  particular 
banker's  and  not  elsewhere,  that  in  an  action  against  him  it  is  necessary 
to  aver  in  the  statement  of  claim  and  prove  at  the  trial  a  presentment 
fcr  payment  at  the  place  named.    (^FayU  v.  Blrd^  6  B.  &  C.  531.) 

In  the  case  of  a  general  acceptance,  or  even  an  acceptance  payable  on 
demand  at  a  particular  banker's,  in  an  action  against  the  avceptor^  it  is 
not  necessary  to  aver  and  prove  a  presentment  for  payment ;  and  it  has 
«ven  been  held  that  if  the  holder  neglects  to  present,  and  the  bankers 
at  whose  house  the  bill  is  made  payable  generally  fail  with  money  of  the 
acceptor  in  their  hands,  the  acceptor  is  not  thereby  discharged.  QTurner 
T.  Jiayden,  4  B.  4c  C.  1 ;  Norton,  v.  Ellamy  2  M.  &  W.  461.) 

One  partner  in  a  trading  partnership  can  bind  his  fellow  partners    Acceptance 
by  accepting  a  bill  in  the  name  of  the  firm  ;  but  the  implied  ix)wer  of  by  part- 
one  partner  to  bind  the  others  by  his  acceptance,  or  for  the  matter  of  oers. 
that,  by  his  indorsement  of  bills,  does  not  extend  to  partnerships  other 
than  for  trading  purposes,  such  as  a  firm  of  solicitors.    (Hedley  v.  Bain' 
hridge,  3  Q.  B.  316  ;  Forster  v.  Mackreth,  L.  R.  2  Ex.  163.) 

It  has  been  held  that  where  one  partner  accepts  a  bill  intending  to 
bind  the  partnership,  it  is  necessary  that  he  should  have  accepted  in  the 
name  of  the  firm,  so  that  the  name  of  the  firm  appears  on  the  face  of  the 
bill.  An  action  cannot  be  maintained  against  the  firm  where  one  part- 
ner  signs  his  own  name  only  although  the  proceeds  are  in  reality  applied 
to  partnership  purposes  QyichoUon  v.  Ricketts,  L.  J.  29  Q.  B.  55),  for  no 
person  whose  name  or  the  name  of  whose  firm  does  not  appear  on  the 
Ull,  can  be  made  liable  on  it.  (Sect.  23  of  the  Act  of  1882.)  {Beckam 
V.  Drake,  9  M.  &  W.  79,  92,  96  ;  Milei  Claim,  L.  R.  9  Ch.  636  ;  43  L.  J. 
Ch.  732  ;  31  L.  T.  9  ;  22  W.  R.  809.)    The  firm  wiU  be  liable  on  the  bill 
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that  the  defendant  ^fas  indclKc-d  to  the  plaintiff  in  the  sum  of 
£ii}*i  on  the  halance  of  accounts  for  ^oods  consigned  bj  the 
plaintiff  to  the  defendant  as  the  plaintiff's  agent  for  sale. 

2.  On  the  same  day  the  defendant  agreed  to  pay  interest  on 
the  said  smn  of  £4<x».  at  the  rate  of  £5  per  cent,  per  annum, 
if  three  months'  time  for  payment  were  given  him. 

:^.  On  May  15,  the  defendant  accepted  a  ])ill  of  exchange  for 
£405  drawn  by  the  plaintiff  and  payable  to  the  plaintiff's 
onler  three  months  after  date. 

Particulars  : — 

Principal  due £405 

Interest 20 


£425 


The  plaintiff  claims  £425,  and  interest  on  £405  at  the  rate 
of  £5  per  cent,  per  annum  until  payment  or  judgment. 


partner 
accepts  in 
his  own 
name,  firm 
not  liable. 


Directors 
of  joint- 
stock, 
mining, 
and  railway 
companies 
have  no 
power  to 
accept 
bills. 

Acceptance 
by  agents. 


(that  is,  where  it  is  accepted  by  a  partner  in  their  name  apparently  for 
partnership  purposes),  although  the  proceeds  were  not  in  fact  applied  to 
partnership  purposes,  and  were  never  intended  by  the  partner  accepting 
the  bill  to  lie  sf>  applied,  provided  always  the  plaintiff  was  not  a  party 
to  this  fraud  :  but  the  unexplained  fact  that  a  partnership  secarity  hs» 
l)een  received  from  one  of  the  partners  in  discharge  of  a  separate  chiim 
against  him,  is  a  badge  of  fraud,  or  of  such  palpable  negligence  as 
amounts  to  fraud,  which  it  is  incumbent  on  the  party  who  takes  the 
security  to  remove  by  showing  either  that  the  party  from  whom  he  re- 
ceived it  acted  with  the  authority  of  the  rest  of  his  partners,  or  that  he 
himself  had  g<x)d  reason  to  believe  so.  (Ltverson  v.  Lanf,  13  C.  B.  X.  S. 
278  :  L.  J.  '^2  C.  P.  10  ;  Jleilbut  v.  yerille,  L.  R.  4  C.  P.  354  ;  aifinn.  in 
Ex.  Ch.  L.  R.  5  C.  P.  478  ;  39  L.  J.  C.  P.  245  ;  22  L.  T.  m2  ;  18  W.  R. 
81JS  ;  Jloffartit  v.  Latham,  3  Q.  B.  Div.  643  ;  47  L.  J.  Q.  B.  331) ;  39  L.  T. 
75 ;  26  W.  K  388.) 

There  is  no  implied  authority  in  a  director  of  a  joint-stock  company, 
not  being  a  trading  partnership,  to  accept  bills  on  the  part  of  the  com- 
pany (JJramah  v.  Itoherts,  3  Bing.  N.  C.  963)  ;  nor  is  there  any  snch 
authority  in  the  directors  of  a  mining  company  to  bind  the  shareholder 
by  making  notes  or  accepting  bills.  (^DicJtinnon  v.  Valj/y,  10  B.  &  C. 
128.)  A  railway  company  incorporated  in  the  usual  manner  cannot 
draw, accept,  or  indorse  bills  (^Bateman  v.  Mid-  Walet  Kailtoay  CV>.,  L.  B. 

1  C.  P.  499) ;  nor  has  a  company  incorporated  under  the  Ck>mpanies  Act, 
1862,  this  power,  unless  it  is  g^ven  by  the  memorandum  and  articles 
of  association.  (^Peruvian  Mailway  Co,  v.  Tfiamrs  and  Merney  Marine 
Iruturance  Co.,  L.  R.  2  Ch.  617.) 

An  agent  accepting  a  bill  must  be  careful  to  make  the  fact  of  his 
agency  appear  on  the  face  of  the  bill,  for  the  law  is  that  an  agent  will 
be  personally  Uablc  to  third  persons  by  drawing,  indorsing,  or  accepting 
in  his  own  name,  unless  he  imequivocally  show  on  the  face  of  the  writtng 
that  he  signs  only  in  a  ministerial  capacity.    (See  ThamoM  v.  Bukon, 

2  Str.  965  ;  Otcen  v.  Van  Oster,  10  C.  B.  318  ;  Mare  v.  Charles,  25  L.  J. 
Q.  B.  119.)    Where  an  agent  acting  within  his  authority  accepts  a  bill 
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Indorsee  against  Acceptor  and  Drawer  (h). 

The  plamti£f*s  claim  is  against  the  defendant  A.  B.  as 
acceptor,  and  against  the  defendant^  C.  D.  as  drawer  of  a  bill 
of  exchange  for  £1000  dated  Ist  of  January,  1883,  payable 
Uiree  months  after  date,  and  indorsed  by  the  defendant  C.  D. 
to  the  plaintiff,  of  the  dishonour  of  which  on  presentation  the 
defendant  C.  D.  had  notice. 


Particulars : — 

Principal    . 
Interest 


£1000 
40  (c) 


Amount  due    . 


£1040 


for  his  principal,  the  latter  is  of  course  bound  ;  but  a  i>erson  may  be 
boaud  though  he  has  not  himself  accepted,  nor  has  his  agent  done  so 
for  him,  for  if  the  drawee  accredit  the  biU  bj  acknowledging  the  hand- 
writing of  the  acceptance  to  be  his,  before  the  plaintiff  took  it,  he 
cannot  afterwards  exonerate  himself  by  showing  that  the  acce])tancc 
was  forged.  (^Ltach  v.  Buchanan^  4  Esp.  226  ;  Mackenzie  v.  iritUh 
Linen  Co.,  6  App.  Cas.  82.) 

{b)  The  plaintiffs  title  to  sue  consists  in  this,  that  some  holder  of  the 
bill  has  indorsed  it  to  him,  and  then  delivered  to  him  the  bill  with  intent 
to  transfer  the  property.  (-15  k.  46  Vict.  c.  61,  s.  31.)  The  intention  to 
transfer  the  property  in  the  bill  is  essential,  for  the  defendant  may,  if 
he  can,  show  that  the  bill  was  never  delivered  to  the  plaintiff  as  in- 
dorsee, bot  only  as  agent  for  another  QAdam»  v.  J&hi'm,  12  Ad.  &  E.  455), 
or  that  it  had  been  delivered  to  the  plaintiff,  on  a  condition  which  had 
not  been  complied  with.  (^Uell  v.  Ifigestre,  12  Q.  B.  317.)  In  the  form 
giyen  above  tnere  is  only  one  indorser  and  one  indorsee,  the  plaintiff  ; 
bat  it  constantly  happens  in  practice  that  on  a  bill  there  are  several 
indorsexs  and  several  indorsees ;  and  this  being  so,  the  question  fre- 
quently arises  whether  in  the  statement  of  claim  it  is  necessary  to  set 
oat  the  tact  of  all  the  indorsements  one  after  another.  Previously  to 
the  Jadicstore  Acts  the  rule  was  that  where  the  first  indorsement  was 
made  in  blank,  the  bUl  became  payable  to  bearer,  and  the  holder  might 
then  state  an  indorsement  from  the  payee  to  himself  directly,  though 
there  were  intermediate  special  indorsements  (  Walker  v.  J/aedonald, 
2  Szch.  527) ;  and  there  is  nothiug  in  the  new  practice  to  alter  the  law 
on  this  point.  Where,  however,  the  first  indorsement  is  not  in  blank, 
bat  is  a  special  indorsement,  it  wiU  be  necessary  to  aver  an  indorsement 
by  the  fint  indorsee,  and  so  on  until  either  an  indorsement  in  blank  by 
some  indorser  is  obtained,  or  an  indorsement  direct  to  the  plaintiff ; 
otherwise  there  would  be  a  flaw  in  the  plaintiff  *s  title  to  sue  on  the  bill. 

(tf)  In  the  absence  of  agreement,  bills  of  exchange  and  promissory 
notes  carry  interest ;  but  there  is  an  important  distinction,  as  to  the  time 
tram  whic^  the  payment  of  interest  runs,  between  the  cases  where  a  biU 
or  note  is  expressly  made  payable  with  interest  and  the  cases  where  the 
liability  to  pay  arises  by  impUcation  of  law.  The  distinction  is  this, 
where  the  bill  or  note  is  expressly  made  payable  with  interest,  it  is 
peyaUe  from  the  date  of  the  note,  as  in  the  above  form  (^Richards  v. 
MieMards,  2  B.  &  Ad.  447) ;  but  where  the  instrument  is  silent  as  to 


Wliat 
neccs8ary 
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Interest  on 
bills. 


172  SIU.S  OF  EXGHAVGS. 

Defefice  by  Acceptor. 

The  defendant  A.  B.  says : 

1.  He  did  not  accept  the  bill. 

2.  If  he  accepted  the  bill,  he  did  so  and  delivered  it  to  the 
drawer  without  consideration  for  the  purpose  of  the  drawer 
(the  defendant  C.  D.)  getting  it  discounted  for  this  defendant, 
and  the  drawer,  in  fraud  of  this  defendant,  and  contrary  to  the 
said  purpose,  indorsed  the  bill  without  consideration. 

3.  The  bill  was  indorsed  to  the  plaintiff  when  overdue. 

4.  The  bill  was  indorsed  to  the  plaintiff  with  notice  of  the 
said  fraud. 

Defence  ly  Drawer. 

The  defendant  C.  D.  says  : 

1.  He  did  not  indorse  the  bill  of  exchange  to  the  plaintiff. 

2.  The  bill  was  not  presented  for  payment. 

8.  This  defendant  had  not  due  notice  of  dishonour. 
4.  The  plaintiff  was  not  the  holder  at  the  commencement  of 
the  action. 

Indorsee  against   Acceptoi'  on  a  Bill  accepted  payable  at  a 

particular  Place  and  not  elsetvliere. 

On  May  31,  1883,  the  defendants  accepted  'a  bill  of 
exchange  for  £500  drawn  by  A.  and  payable  three  months 
after  date  to  A.  or  his  oi-der  at  Messrs.  J.  &  Co.'s  banking 
house,  L.  Street,  London,  and  not  otherwise  or  elsewhere  ;  and 

interest,  it  is  payable  only  from  the  time  when  the  instrument  became 
due.  Upon  a  bill  or  note  payable  on  demand  generally,  not  spedfying 
interest,  interest  is  given  from  the  time  of  demand  proved  (^Blaney  t. 
Hendricks,  2  W.  Bl.  760 ;  In  re  Ea*t  of  England  Banking  Co,,  L.  R. 
6  £q.  368 ;  aitirmed,  L.  K.  4  Ch.  14)  ;  and  where  no  demand  is  profved, 
from  the  issuing  of  the  writ.  (^Pierce  v.  FothergiU,  2  Bing.  N.  C.  167.) 
The  indorsee  of  a  bill  may  sue  the  acceptor  for  interest  alUioogh  he  has 
taken  another  bill  from  the  defendant  for  the  amount  of  the  firet,  which 
has  been  duly  paid.  (^Liimley  v.  Musgrave,  4  N.  C.  9.) 
Rate  of  The  rate  of  interest  aUowed  on  inland  bills  is  £5  per  cent.,  imlen 

interest         another  rate  is  mentioned  in  the  bill  or  note.    (Keene  v.  Keene,  27  L.  J. 
chargeable.    C.  P.  88.)    On  foreign  bills  interest  is  recoverable  at  the  rate  of  inteiest 
at  the  place  where  the  bill  was  drawn,  accepted,  or  indorsed,  as  the  caw 
may  be,  according  to  the  liability  of  Uie  party  sued.    (^Allem  T.  KBmHU^ 
6  Moore,  P.  C.  814  ;  Gihhs  v.  Freenwnt,  9  Ex.  25.) 
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the  said  bill  of  exchange  has  been  indorsed  to  the  plaintiff,  bub 
upon  being  dnly  pi*esented  it  was  dishonoured. 

The  following  are  particulars  of  the  plaintiff's  claim  : — 

Principal  due £500 

Interest 6 


Amount  due £500 


Defence. 
The  defendant  says : 

1.  A.  did  not  indorse  the  bill. 

2.  The  plaintiff  is  not  the  holder  of  the  bill. 

3.  The  bill  was  accepted  for  the  accommodation  of  A.,  the 
drawer,  and,  if  indorsed  to  the  plaintiff  at  all,  was  indorsed 
to  him  without  consideration. 

4.  The  bill  was  never  presented  at  Messrs.  J.  &  Co.'s  banking 
house,  L.  Street,  London, 

Indorsee  against  Drawer  for  Default  of  Accqiiance  (a), 

1.  The  defendant,  on  the  1st  of  May,  1883,  drew  a  bill  of  Claim 
exchange  upon  C.  F.  of  Y.,  for  £1000,  payable  to  the  order  of  ^^or  for 

. — . — — non-accept- 
ance by 

(a)  By  8.  65  of  the  BUls  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  drawee, 
it  18  proYided  that  the  drawer  of  a  bill  by  drawing  it  (a)  engages  that  on 
due  presentment  it  shall  be  accepted  and  paid  according  to  its  tcnour, 
and  that  if  it  be  dishonoured  he  will  compensate  the  holder  or  any  in- 
dorscr  who  is  compelled  to  pay  it,  provided  that  the  requisite  proceedings 
on  dishonour  (e.g.  notice)  be  duly  taken,  and  (J)  is  precluded  from  deny- 
ing to  a  holder  in  due  course  the  existence  uf  the  payee  and  his  then 
capacity  to  indorse. 

A  presentment  for  accept anre  is  not  necessary  except  in  the  case  of  Present- 
biUfl  payable  at  or  after  sight  (Bay ley  on  Bills,  6  ed.  215) ;  as  the  drawee  m^,,^  for 
ia  not  liable  on  the  bill  till  he  accepts  it,  it  is  always  desirable  as  soon  as  acceptance. 
poflfiible  to  present  the  bill  for  acceptance  that  his  name  may  be  got  on 
to  it.  The  drawee  may  require  tliat  the  bill  should  be  left  with  him  for 
twenty-four  hours  before  determining  whether  he  vrill  refuse  or  accept 
(  Vam  JHemcn's  Land,  Bank  of,  v.  Victoria y  Bank  of,  L.  R.  3  P.  C.  526, 543) ; 
aDd  eren  though  the  drawee  may  have  put  his  name  on  to  the  bill,  he 
may  cancel  or  revoke  his  acceptance  before  he  parts  with  the  bill.  (Cox 
T.  lyojft  6  B.  &  Aid.  474.)  If  the  drawee  refuse  to  accept  the  bill  accord- 
ing to  its  terms,  an  action  on  the  bill  lies  against  the  drawer,  or  any 
iiidorser  immediately,  although  the  time  of  payment  is  not  come.  {MiJford 
T.  Mayer,  1  Doug.  55  ;  \VhUehead  v.  Walker,  9  M.  &  \V.  506.)  But  to 
gioand  the  action  as  against  the  drawer  or  any  indorser,  due  notice  of 
the  lefnsal  to  accept  must  be  given,  and  if  notice  is  not  given,  the  effect 
ii  that  the  parties  liable  on  the  bill  are  dischaiged.    (Roscoe*8  Nisi  Prius, 
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Messrs.  H.  F.  Brothers,  of  B.,  one  month  after  date,  and  it  was 
by  them  indorsed  to  the  plaintiff  who  duly  presented  the  same 
to  the  said  C.  F.  for  acceptance  ;  bnt  he  refused  to  accept  the 
same,  whereof  the  defendant  had  due  notice. 

The  plaintiff  claims  £1000  and  £27  for  interest  up  to  the 
commencement  of  this  action,  and  interest  at  the  rate  of  £4  per 
cent,  until  payment  or  judgment 

Indorsee  against  Drawer  of  Bill  of  Exchange  {a). 

1.  The  plaintiff's  claim  is  against  the  defendant  as  drawer  of 
a  bill  of  exchange  for  £50,  dated  Sept.  7, 1883,  drawn  upon 


Present- 
ment of 
bill  pay- 
able a  cer- 
tain time 
after  sight. 


Acceptor 
primarily 
liable. 


Present- 
ment for 
payment — 
days  of 
grace. 


13th  cd.  366.)  In  the  statement  of  claim  the  presentment  of  the  bill  for 
acceptance,  and  the  notice  of  dishonour  should  be  distinctly  averred  as 
essential  to  the  cause  of  action  ;  if  they  arc  excused  on  any  ground  the 
matter  of  excuse  must  be  specially  averred.  QJiurgh  v.  LeggCy  5  M.  & 
W.  418,  421.) 

As  already  stated,  a  bill  payable  at  a  certain  time  after  sight  or  at 
sight,  must  be  presented  for  acceptance.  This  is  necessary  in  order  to 
fix  the  time  of  payment,  for  the  sight  by  which  the  time  of  payment  is 
regulated,  is  that  of  the  drawee  when  the  bill  is  presented  to  him  for 
acceptance.  There  is  no  rule  requiring  a  bill  to  be  presented  for  accept- 
ance within  so  many  days  or  weeks  after  it  is  issued,  and  it  may  verj 
well  hapi)en  that  a  bill  may  circulate  for  some  time  and  obtain  on  its 
back  the  names  of  half  a  dozen  indorsers  before  it  is  seen  by  the  drawee, 
and  before  therefore  it  has  been  accepted.  The  only  rule  upon  the  sub- 
ject is  that  the  bill  should  be  presented  for  acceptance  within  a  reason- 
able time,  but  what  a  reasonable  time  is,  depends  upon  the  circumstances 
of  each  case,  and  is  a  mixed  question  of  fact  and  law.  (^MellUh  v. 
Bnwdofif  9  Bing.  416  ;  Mvllich  v.  HadakiMen,  2  Moo.  P.  C.  46.  See 
also  Cliartered  Mercantile  Bank  of  India,  ^'c,  v.  Ih'ckstm,  L.  R.  8  P.  C. 
574.) 

{a")  The  acceptor  is  the  party  primarily  liable  on  a  bill  of  exchange, 
by  which  is  meant  that  the  holder  of  the  bill  at  the  time  it  falls  due  must 
seek  payment  from  him  before  he  resorts  to  the  drawer  or  any  of  the 
indorsei-s  where  there  are  indorsers.  (46  &  46  Vict,  c.  61.  s.  47.)  The 
drawer  and  indorsers  are  spoken  of  as  being  sureties  for  the  payment  of 
the  bill,  and  ns  only  liable  on  the  defiiult  of  their  principal.  It  is  neces- 
sary, therefore,  to  the  plaintifiTs  cause  of  action,  when  he  is  suing  on  a 
bill  against  the  drawer  or  the  indoi^rs,  that  he  should  duly  present  the 
biU  for  payment  when  it  falls  due.  As  is  well  known,  on  bills  of  ex- 
change and  promissory  notes  days  of  grace  are  allowed  ;  and  in  the  case 
of  inland  bills  or  notes  the  time  to  present  a  bill  for  payment  is  on  the 
third  day  after,  and  exclusive  of  the  day  of  becoming  due.  (Tastell  v. 
Lewh,  1  Ld.  Raym.  743.)  When  the  last  day  of  grace  falls  on  a  Sunday 
or  Christmas  Day,  or  on  a  Good  Friday,  or  on  a  Fast-day,  it  is  to  be 
presented  on  the  day  nea^t  before  those  respective  days  ;  but  by  the  Bank 
Holidays  Act,  1871  (34  &  35  Vict  c.  17),  when  the  last  day  falls  on  a 
bank  holiday,  the  presentment  is  to  be  on  the  next  follomng  day.  Pre- 
sentment must  be  made,  although  the  acceptor  has  become  bankrupt,  and 
where  he  is  dead,  it  must  be  made  to  his  executors  or  administrators,  or  if 
there  be  none,  at  the  house  of  the  deceased.  (Chitty  on  Bills,  9th  edit.  330.) 
A  bill  payable  at  a  banker's  must  be  presented  within  banking  hours  (Pari(;rr 
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and  accepted  by  X.  Y.,  payable  to  the  order  of  the  defendant 
three  months  after  date,  and  indorsed  to  the  plaintiff. 

2.  The  bill  was  duly  presented  for  payment  and  dishonoured, 
whereof  the  defendant  had  notice. 

Particulars : — 

Principal  due       ....      £50    0     0 
Interest 15    0 


Amount  due     .        .        .      £51     5     0 


Befmce, 
The  defendant  says : 

1.  The  bill  was  drawn  for  the  accommodation  of  W.  G. 
The  defendant  received  no  consideration  for  drawing  it. 

2.  The  defendant  paid  the  amount  due  on  the  bill  to  the 
holder,  one  L.  V.,  at  maturity. 

8.  L.  V.  negotiated  the  bill  when  overdue  in  fraud  of  the 
defendant. 

4.  The  defendant  received  no  notice  of  dishonour. 


T.  Oordon^  7  East,  385)  ;  bat  presentment  to  a  banker's  clerk  at  the  clearing-   y^ere  prc- 

hooBe  is  Bofficient  (^JReynoltU  v.  Cli^ttle^  2  Camp.  596)  ;  and  presentment  at   sentment 

cightintheeveningattheprivateresidenceof  a  merchant  is  good.   (J9ar-  to  be  made. 

£iay  T.  Bailey,  2  Camp.  527.)    It  has  been  already  stated  {antCj  169)  that 

where  a  bill  has  been  accepted  payable  at  a  particular  place,  in  order  to 

charge  the  acerptoTj  it  is  not  necessary  to  present  the  bill  for  payment  at 

that  place  unless  it  was  made  payable  there  and  not  eUewlCere ;  but  in 

order  to  charge  the  drawer  or  any  indorser,  it  is  othen^ise,  for  where  a 

blU  is  drawn  or  accepted  payable  at  a  particular  place,  the  drawer  or 

indoTser  can  only  be  rendered  liable  upon  presentment  and  dishonour  at 

that  place.    {Oibb  v.  Mather,  8  Bing.  214  ;  Saul  v.  JoneSy  28  L.  J.  Q.  B. 

37.)    In  an  action  against  the  drawer  or  indorser  not  only  must  the 

piaintiif  aver  due  presentment  for  payment  and  dishonour,  he  must  also 

ftTer  that  the  defendant  had  due  notice  of  the  same.    As  to  what  consti* 

tntea  »  £;ood  notice  of  dishonour,  see  post. 

By  8.  46  of  the  statute  45  &  46  Vict.  c.  61,  it  is  provided  : — 

(1)  Delay  in  making  presentment  for  payment  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  misconduct,  or  negligence.  When  the  cause 
of  delay  ceases  to  operate  presentment  must  be  made  with  reasonable 
diligence. 

(2)  Presentment  for  payment  is  dispensed  with  : 

(a)  Where  after  the  exercise  of  reasonable  diligence  presentment  as 
required  by  this  Act  cannot  be  effected.  The  fact  that  the 
holder  has  reason  to  believe  that  the  biU  wiU  on  presentment 
be  dishonoured,  does  not  dispense  with  necessity  for  present- 
ment. 


176 


BILLS  OF  XZCSAV6X. 


What  ex- 
cuses from 
notice  of 
duhonoor. 


Circam- 

KtADces 

excTuing 

oon-notioe 

to  be  stated 

in  plead« 

ing. 


E^jyhj  in  nn  A^-firn  hy  Indf/r^^  a*jahuf  Drairrr  excvfing  Want 
of  Xotic^  cf  fM^hotwur  trhich  ftas  been  ut  up  hj  the 
iMfendant  (</  \. 

1.  A.  B.  had  nri  effecLs  of  the  defendant,  nor  was  there  anj 
consideration  for  the  payment  of  the  said  bill  bv  the  said  A.  B. 


{h)  Where  the  drawet:  Ls  a  fictitious  persiLEL 

(r)  A5  re^nU  the  drawer,  where  the  drawee  or  acceptor  is  not  bound, 
as  lieiween  him«elf  and  the  drawer,  to  accept  or  paj  the  IhII, 
and  the  drawer  had  no  reason  to  beliere  that  the  bill  would  be 
ftaid  if  pres^inted. 
id)  As  regards  an  indorsc-r.  where  the  bill  was  accepted  or  made  for 
the  aocommr<latii  'U  of  that  ind<jr«er.  and  he  has  no  reason  to 
exfieci  that  the  bill  w^^H  be  paid  if  presoited. 
(y)  By  waiver  of  presentment  express  or  implied, 
(a)  Notice  of  dishonour  to  the  drairrr  is  onnecessAir,  if  he  had  not  at 
the  time  of  drawing,  or  before  the  lime  of  the  bUl  becoming  diie,anf 
effects  either  in  the  hands  of  the  drawee  or  consignee,  or  on  their  way 
to  him   (^Birkrrdiki'  v.  Bolmum.  2   Smith.  L.   C,  7th  ed.  50):  nor  a 
rea.v^nable  expectation  of  having  an  v.    (Onrififff  v.  Ikiltim,  L.  M.  &  S. 
226.)    The  Court>.  however,  are  disinclincii  to  dispenrse  mith  notice  of 
dishonour,  and  evidence  that  the  drawer  had  anj  effects  in  the  hand  of 
the  acceptor,  though  he  owes  him  for  more  than  the  value  of  those 
effects  (^Blarkhani  v.  Jhtrin,  2  Camp.  503)  will  necessitate  an  averment 
and  proof  of  notice  of  dishonour ;   and  in  general  where  the  drawer 
would  have  any  remedy  over  against  a  third  person  (as  in  the  case  of 
a  bill  drawn  for  the  accommodation  of  a  person  to  whom  he  indorses  it^, 
notice  must  be  alleged.  (r#>ry  v.  Srotty  3  B.  i  Aid.  619 ;  Lafitte  r.  Sf after, 
6  Bing.  623.)    "  The  rule  is  that  when  a  person  is  entitled  to  notice  of  dis- 
honour no  excuse  i<  sufficient  to  obviate  the  necessity  of  such  notice,  unless 
the  defendant  can  have  no  reme<lv  over.**  (Brett,L.  J..  rnDfrnrr  v.  SamsnHy 
46  L.  J.  Q.  B.,  C.  P.  A:Ex.D.  167:  2  Q.  B.  D.  23 ;  35  L.  T.  537  ;  25W.a 
240.)    The  doctrine  already  stated,  as  applied  to  the  case  of  a  drawer, 
will  not  be  extended  to  an  indorxcr,  unless  the  facts  make  it  quite  clear 
to  an  absolute  certainty  that  such  indorser  could  not  have  been  damnified 
by  want  of  notice.    (Faster  v.  Parker,  46  L.  J.  Q.  B..  C.  P.  k.  Ex,  D.  77; 
2*C.  P.  D.  18;  25  W.  R.  321.)    Whenever  the  want  of  notice  is  excosed, 
the  circumstances  relied  upon  as  the  excuse  must  be  stated  in  the 
statement  of  claim  {Burgh  v.  Legge,  5  M.  k  "NV.  418);  but  a  mere  delay 
in  giving  notice  of  dishonour,  unavoidable  or  reasonable,  in  the  circnm- 
stances  of  the  i>articulAr  case,  need  not  be  specially  excused,  bat  may  be 
averred  as  due  notice  of  dishonour,  {flrfh  v.  77*  ntJth ,  8  B.  &  C.  387 ;  jAtmdic 
v.  BobertJtoHj  7  East,  231,)    The  effect  of  a  promise  to  pay  a  disboQOiired 
bill  has  been  statetl  thus  by  By les,  J. :  **  A  promise  to  pay  may  operate 
either  as  evidence  of  notice  of  dishonour,  or  as  a  prior  dispensation,  or 
as  a  subsequent  waiver  of  notice.    Whether  made  after,  or  even  before, 
the  time  for  giving  notice  ha«%  expired,  a  promise  to  pay  is  always 
evidence  from  which  a  jury  may  infer  due  notice.    But  even  where  the 
evidence  is  conclusive  to  show  that  due  notice  was  not  given,  or  iHiere 
the  jury  refuses  to  draw  the  inference  that  it  was  given,  yet  a  pzomise 
to  pay  made  within  the  time  for  giving  notice  is  a  dispensing  with 
notice,  and  made  after  that  time  is  a  waiver  of  notice.**    (^(bi^iy  t. 
Colville,  L.  J.  32  C.  P.  210.)    AVherc  a  promise  to  pay  Ib  relied  on  as 
excusing  notice  of  dishonour,  it  ought  to  be  expr^sly  alleged  in  the 
statement  of  claim  either  as  a  dispensing  with  notice  or  a  waiTer  of 
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Drawer^  wftere  BUI  is  made  payable  to  his  Order y  a{iainst 

Ace^tor. 

[The  plaintiff  has  proceeded  here  against  the  defendant  by 
means  of  a  specially  indorsed  writ  under  Order  III.  r.  0,  and  on 
the  writ  the  bill  of  exchange  is  set  out.  The  wnt  is  then 
deemed  to  be  the  statement  of  claim,  and  no  further  statement 
of  claim  is  to  be  delivered.    Order  XX.  r.  11.] 

Defence, 

The  defendant  says  that : 

1.  He  had  no  consideration  for  accepting  the  bill. 

i.  He  accepted  it  for  the  price  of  goods  sold  and  to  be 
delivered  to  him  forthwith  by  the  plaintiff. 

8.  The  plaintiff  has  not  delivered  to  the  defendant  the  said 
goods  or  any  part  thereof. 

ffolder  of  a  Bill  against  tfis  Acceptor^  Drawei\  and  Indorsers  in 

Default  of  Payment. 

1.  The  defendant  A.  B.,  on  June  20th,  188;^,  drew  a  bill  of 
exchange  for  £500,  payable  to  the  order  of  the  defendant  E.  F. 


nodoe.  8ec  also  on  tliis  subject  Rahey  v.  Oilhert^  30  L.  J.  Ex.  170,  172 ; 
and  Ttirmer  v.  SaiMon,  2  Q.  B.  D.  23  ;  46  L.  J.  Q.  B.  167  ;  35  L.  T.  537  ; 
25  W.  B.  240.    Now,  by  the  codified  law,  45  k  46  Vict.  c.  61,  s.  50— 

(1)  Belay  in  giTing  notice  of  dishonour  is  excused  where  the  delay 
is  cansed  by  circumstances  beyond  the  control  of  the  party  giving  notice, 
and  not  imputable  to  his  default,  misconduct,  or  negligence.  When  the 
canae  of  dday  ceases  to  operate  notice  must  be  given  with  reasonable 
diligence. 

(2)  Notice  of  dishonour  is  dispensed  with  {a)    When,  after  the  Whoa 
exerdae  of  reasonable  diligence,  notice  as  required  by  this  Act  cannot  notice  of 
be  given  to,  or  does  not  reach  the  drawer  or  indorser  sought  to  be  dishonour 
cha^^ :    iff)  By  waiver,  express  or  implied.     Notice  of  dishonour  is  dis- 
may be  waived  before  the  time  of  giving  notice  has  arrived,  or  after  pented 
the  omiMion  to  give  due  notice :  (r)  As  regards  the  drawer  in  the   with. 
following  cases,  namely :  (1)  Where  drawer  and  drawee  are  the  same 
person:  (2)  Where  the  drawee  is  a  fictitious  person,  or  a  person  not 

naving  capacibr  to  contract:  (3)  Where  the  drawer  is  the  person  to 
whom  the  bill  is  presented  for  payment :  (4)  Where  the  arawer  or 
acceptor  is,  as  between  himself  ancf  the  drawer,  under  no  obligation  to 
accept  or  pay  the  bill:  (5)  Where  the  drawer  has  countermanded 
payment,  (i^  As  regards  the  indorser  in  the  foUowing  cases,  namely : 
(1)  Where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time 
he  indorsed  the  biU :  (2)  Where  the  indorser  is  the  person  to  whom  the 
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'  one  month  after  date,  and  the  defendant  C.  D.  accepted  the 
same. 

2.  The  defendant  E.  P.  indorsed  the  said  bill  to  the  defen- 
dant G.  H.,  by  whom  it  was  indorsed  to  one  M.  N.,  who  in- 
dorsed it  to  the  plaintiff. 

3.  At  maturity  the  bill  was  duly  presented  for  payment  to 
the  defendant  C.  D.,  and  by  him  dishonoured,  whereof  due 
notice  was  given  to  the  defendants  A.  B.,  E.  F.,  and  G.  H. 

The  plaintiff  claims  the  sum  of  £500,  with  interest  at  the 
rate  of  5  per  cent,  from  the  24th  of  July,  1877,  until  judg- 
ment or  payment  (a). 

Acceptors  of  an  Accommodation  Bill  against  the  Drawer  on  the 

Implied  Indemnity  (b). 

1.  The  plaintiffs'  claim  is  for  £505  money  paid  by  the 
plaintiffs  as  the  acceptors  of  a  bill  of  exchange  for  £500,  dated 
May  17th,  1883,  drawn  by  the  defendant,  payable  three  months 
after  date  and  accepted  by  the  plaintiffs  for  the  accommoda- 
tion of  the  defendant  and  without  considemtion. 

2.  The  plaintiffs  were  compelled  to  honour  the  bill  at 
maturity. 

Particulars : — 

Principal  paid        ....        £500     0     0 
Interest  paid 5    0    0 

Amount  due £505    0    0 


biU  is  presented  for  payment :  (3)  Where  the  bill  was  accepted  or  made 
for  his  accommodation. 

(a)  By  R.  S.  C.  Order  XVI.  r.  6.  **  the  plaintiff  may,  at  his  optioD,  jote 
as  piuties  to  the  same  action  all  or  any  of  the  persons  severaUy,  or  jcdntlj 
and  severally,  liable  on  any  one  contract,  including  parties  to  bills  cC 
exchange  and  promissory  notes.'* 

(ft)  Where  a  person  accepts  a  bill  without  consideradoiif  for  the 
accommodation  of  another,  there  is  an  implied  undertaking  by  that  otiMT 
that  he  will  hold  him  harmless  on  the  bill,  and  that  U  tbe  aooqilor 
be  compelled  to  pay,  as  he  can  be  by  any  thiid  party,  he  wiU  indeBBiiHIf 
liim. 
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Foreign  Bills  of  Exchange  (a). 
Indorsee  against  Acceptor  for  Default  in  Payment, 

1.  On  March  20th,  1876,  at  Venice,  H.  B.,  by  his  foreign 
bill  of  exchange  directed  to  the  defendant,  required  the  defen- 
dant to  pay  that  his  first  of  exchange  (second  not  paid)  to  tlie 
order  of  himself,  for  £500  one  month  after  date,  and  the  de- 
fendant duly  accepted  the  same. 

2.  The  said  H.  B.  indorsed  the  said  bill  to  the  plaintiffs. 
The  plaintiffs  claim  £500  and  £ for  interest. 

Defence, 

The  defendant  says : 

1.  He  accepted  the  bill  for  the  acconmiodation  of  H.  B.  and 
received  no  consideration  for  his  acceptance. 

2.  H.  B.  received  no  consideration  for  indorsing  the  bill. 

3.  The  debt  was  barred  by  the  Statute  of  Limitations,  21 
Jac.  1,  c.  16. 

4.  The  bill  was  rendered  void  after  issue  by  a  material 


(fi)  Foreign  biUs,  as  distingiushed  from  inland  biUs,  are  such  as  are   A  bill  of 
drawn  or  payable  or  both  abroad.     A  biU  of  exchange  is,  prim  a  facie,  an   Exchange 
inland  bill,  and  therefore  in  the  case  of  an  action  brought  on  a  foreign  j}rinid 
bill,  the  statement  of  claim  ought  to  state  that  it  is  a  foi-eign  bill,  facie 
(Byleson  Bills,  12th  c<l.  395.)    Foreign  bills  arc  often  drawn  in  parts,   inland. 
all  the  parts  together  making  what  is  caUe<l  a  set.    "  Examples  or  parts 
of  the  bUl  are  made  on  separate  pieces  of  paper,  each  part  being 
numbered  and  referring  to  the  other  partn.    Each  part  contains  a  con-   How 
dition  that  it  shall  continue  payable  only  so  long  as  the  othei's  remain   foreign 
nniMud.    These  parts  should  circulate  together ;  or  one  may  ))c  forwarded   bills  are 
for  acceptance  while  the  other  is  delivered  to  the  indorsee,  thus  relieving   drawn. 
him  from  the  necessity  of  forwarding  his  part  for  accej)tance,  but  giving 
him  the  indorsee's  security  immediately,  and  diminishing  the  chances  of 
loeing  the  bill.    Every  transferor  is  bound  to  hand  over  to  his  ti-ansferec 
all  the  parts  of  the  bill  in  his  possession.'*    (Byles  on  Bills,  12th  ed.  390.) 
The  whole  set,  of  however  many  parts  composed,  constitutes  but  one  bill, 
and  the  r^ular  payment  and  cancellation  of  any  one  of  the  parts  extin- 
guishes all.    Bat  as  between  bondjide  holders  for  value  of  different  parts 
of  the  same  bill,  he  who  first  obtains  a  title  to  his  part  is  entitled  to  the 
other  parts.     (^Ifoldnworth  v.  Hunter,  10  B.  k.  C.  449.)    The  drawee 
flboold  accept  only  one  part,  for  if  two  accepted  parts  shouhl  come  into 
the  hands  of  different  holders,  and  the  acceptor  should  pay  one,  he  might 
be  obliged  to  pay  the  other  parts  also,    (/ft.)    For  the  law  regulating 
tiie  indorsement,  acceptance,  and  payment  of  foreign  bills,  sec  Byles  on 
Bills,  12th  ed.  397—^05.     As  to  what  cx|)enses  consequent  on  the 
dishonour  of  a  foreign  bill,  may  be  recovenxl,  see  Re  Ueneral  Saiith 
AmerUnn  Company,  7  Ch.  Div.  637 ;  47  L.  J.  Ch.  67 ;  37  L.  T.  599  ; 
26  W.  B.  232. 

N  2 
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ii7^/>- 


1.  A-  v.-  :v:  :^:,  irr-L  <i*.d  4t]j  jumiCTBiilhs  <^  ibe  deface 

2.  Ae  t^y  ifi*:  ;ir'l  |/ani;rnifih  of  the  defence,  tbt  pGaxmiif  wis 
nil  jfjfani  w)j«:fi  ih«:  '-auiifr  of  accioii  herein  c^x-orred.  and  he 
i'*tM\uxi'M(%'A  t)ii»;  action  witliiii  six  rears  after  he  attained  the 
ajr<'  of  tw'#,'iity-on«;  y«:JirH. 

////  liuUn'M'v  (ujaiitHt  Ituhrnnfor  Default  in  PatpnenL 

1.  On  rlin (lav  tif ,  1H82,  at  Berlin,  MeasTB.  C.  P., 

hv  tlidir  fiti'tii^n  hill  of  i^vrlmii^e  directed  to  M.  O.,  reqaired 
Mitt  Hit  id  M.  (K  t«i  |Miv  (Imt  th(Mr  lirst  of  exchange  (sooond  and 
(Itinl  ntit  pauhin  (lio  \\\\\vv  of  themselves  for  £100  two  months 
III  tor  \\\\U\  \\\\\\  \\\\'  Kiiitl  M.  O.  diilv  m'cepted  the  said  bill. 

\\  M\'iM«»  r  I*  nultM':**^!  t  ho  siunc  ti>  the  defendant,  and  the 
()olVu\l(Mit  uuIx'ImhI  tho  viul  hill  to  the  plaintiff. 

'i  \t  u\!ituiu\  ^ho  xiul  hjll  wj^sduly  presented  for  pajmentv 
\\\\\\  \\.\^  \\\\\w\\\^\\\\\\^  \\W\v\\\\^\\  jho  said  bill  was  duly  pro* 
uv«u\l  twi  »u"»  j\\\»v^^;  ;^N**\v\  .r,Kl  due  notice  of  the  dis- 
h\Mu»ip  .ku>l  X''   .*'h'  y.'v^^vx    'V*  *  •'v.-iv4Yiuont  was  given  to  the 


*  V*K  .k .<"»!% ii.ii  "wv  •^^.^v^^i  .'iiirsc  chu  bill  hr  the 
*s.ia  \  K  ■.,*  ••  f  \  •  \-.  .>.v  i*  K'  3r*ad  are  ^  foUom: 
rv  -.ci.iu  Jr    .      .    «\v..     'A      *;.-    ;   Xuy^  :  v^:f «  fibdj  and 

»■^*.Ai^.l«.'l*:^^  x:»k»v.        ^v   a *i  -^..-.t.   :^jt^   It  lad  soipCMd  tweotT 
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Promsaonj  Notes  {a). 
Payee  against  Maker, 

The  plaintiff's  claim  is  against  the  defendant  as  maker  of  a 
promissoiy  note  for  £250,  dated  1st  Januaiy,  1883,  payable 
iour  months  after  date  to  the  plaintiff. 

Particulars : — 

Principal       .....        £250    0    0 
Interest         .....  10    0    0 


Amount  due £2G0    0    0 


Payee  against  Maker  of  a  Note  imydbte  hy  Instalments,  where 
one  only  of  the  Instalments  is  ilu4^  (b). 

1.  The  defendant,  hy  his  promissory  note  dated  the  1st  of 
January,  1883,  promised  to  pay  to  the  plaintiff  the  sum  of 

(<i)  At  common  law  a  promissory  note  was  not  a  negotiable  instrument 
but  only  evidence  of  a  debt ;  but  by  the  statute  3  &  4  Anne,  c.  i),  i)romis- 
•oiy  notes  were  made  negotiable.    By  7  Geo.  4,  c.  6,  s.  3,  promissory 
notes  for  less  than  £5  payable  to  bearer  on  demand  are  prohibited.    It    Quocret  is 
has  been  made  a  question  whether  a  note  payable  to  the  maker's  order  is   note  pav- 
a  promissory  note  within  the  statute  of  Anne»  and  negotiable.    (^Flight   ^\q  to 
V.  JfacleaH,  16  M.  k  W.  51  ;   Wood  v,  Mytton^  10  Q.  B.  805.)     It  is,  how-    maker's 
ever,  agreed  that  when  such  note  is  indorsed,  it  then  becomes  a  note    order 
payable  to  Ijearcr  or  to  the  indorsee,  or  his  order,  according  as  the  in-   negotiable  ? 
dorsement  is  in  blank  or  to  a  named  jxirson.     {Jloojfcr  v.   WiUiamx^ 
2  £xch.  13  ;  AbMlom  v.  JfarJtM,  11  Q.  B.  19.)     But  a  note  payable  to  an 
anoertain  payee  is  not  a  promissory  note.    (^Cowiv  v.  Stirlhujt  25  L.  J. 
Q.  B.  335.)    For  other  decisions  as  to  what  will  or  will  not  constitute 
a  ppomissorj'  note,  sec  M'atxon  v.  Eranx^  82  L.  J.  Ex.  137  ;  Holnifx  v. 
Jacqwf,  L.  R.  1  Q.  B.  370;  JUIIcr  v.  Jiiddlc,  U  W.  U.  110  ;  and  45  A:4G 
Vict.  c.  iSl,  ss.  83,  89,  and  3  to  9. 

In  an  action  against  the  maher  of  the  note  where  the  promise  to  pay    No  present- 
Ib  general,  no  presentment  to  the  maker  need  be  proved  (i^jron  v.  Jfu^ell,    ment  need 
6  M.  &  S.  505)  ;  but  wliere  the  note  contains  in  the  l)ody  of  it  (^aud  not    \^  averred 
merely  in  a  mevutrandu nt  at  th^  f*H)t)  a  promise  to  pay  at  a  particular   ag  against 
place,  a  presentment  at  such  place  must  Ix;  averred  in  the  statement  of    maker 
claim  Ci^Hderson  v.  Jiou^eny  14  East,  500  ;  Spindhr  v.  Grellrtt,  1  Ex.    unless 
3S4)  ;  and  presentment  at  the  place  s|X!cificd  must  be  proved,  though  the   payable 
■taker  may  not  be  there  to  pay,  and  may  have  absconded  and  left  no   at  a  parti - 
eilfect  or  means  of  payment  there.    (Sfinds  v.  Clarhr,  8  C.  B.  761  ;  s.  87  of    cular  place. 
the  Act  45  &  46  Vict.  c.  61.)     In  an  action  on  a  note  payable  on  demand,    p      . . 
a  demand  need  not  l>e  proved,  for  the  action  itself  is  a  demand.    {Hum-   ^*^*    ?  *^" 
ball  ▼.  JSall,  10  Mod.  38.)     By  45  &  46  Vict.  c.  61,  s.  88,  the  maker  of  a   remand, 
note  by  making  it  (1)  engages  that  he  will  pay  it  according  to  its  tcnour,    ^^  ^^^ 
and  (2)  is  precluded,  from  denying  to  a  holder  in  due  course  the  existence   ^^    ^ 
of  the  payee,  and  his  then  capacity  to  indorse.  aveiTeci. 

(5)  A  note  of  this  kind,  one  made  payable  by  instalments,  is  within  the 
statute  of  Anne  and  negotiable.  (Sec  Ortdge  v.  Shvrhorne,  11  M.  &  W. 
374  ;  CarUn  v.  Kenraley,  12  M.  &  W.  139.) 
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£200,   in   manner    following,  namely,   £100  on  the   Ist  of 
Febniary,  188:3,  £50  on  the  Ist  of  March,  1883,  and  £50  on 
the  Ist  of  April,  1883. 

2.  On  the  4th  of  February,  1883,  the  first  instabnent  fell 
due,  but  the  defendant  has  not  paid  the  same. 

The  plaintiff  claims  £100  and  interest  thereon  firom  the  4th 
of  February,  1883,  until  payment  or  judgment. 

Defence  and  Coimfer-claim, 

Defeme. 
The  defendant  says  that : 

1 .  He  made  the  note  in  part  payment  of  an  illegal  wager 
upon  the  result  of  the  St.  Leger  horse-race,  which  he  (the  de- 
fendant) had  lost, 

2.  He  received  no  consideration  for  the  note. 

CounfeT-clam. 
The  defendant  says  that : 

1.  On  the  Ist  of  January,  1883,  the  defendant  accepted  a 
bill  of  exchange  for  £200,  payable  one  month  after  date,  and 
drawn  by  the  plaintiff. 

2.  The  defendant  received  no  consideration  for  accepting 
the  said  bill,  but  accepted  it  for  the  accommodation  of  the 
plaintiff. 

3.  The  defendant  was  compelled  to  pay  the  amount  of  the 
said  bill  at  maturity. 

Particulars : — 

Principal £200     0     0 

Interest 10     0     0 


Amount  due      ...        .     £210     0     0 


The  defendant  claims  £210  and  interest  on   £200  until 
payment  or  judgment 

The  plaintiff,  as  to  the  defence  says,  that  he  joins  issue. 
The  plaintiff,  as  to  the  counter-claim,  says  that : 

1.  He  did  not  draw  the  bill. 
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2.  The  defendant  did  not  accept  it. 

3.  The  defendant  has  not  paid  it. 


Action  by  Payee  against  Maker. 

The  plaintiffs*  claim  ig  against  the  defendant,  as  maker  of 
two  promissory  notes,  dated  the  1st  of  January,  1883,  and  the 
Ist  of  July,  1883,  respectively,  in  the  respective  sums  of  £100 
and  £120,  and  each  payable  four  months  after  date  to  the 
plaintiffs. 

Particulars : — 

Principal £100    0    0 

„ 120    0    0 

Interest 10    0    0 

Amount  due      ....     £230    0    0 


Defence  that  the  Plaintiffs  are  suing  for  an  Illegal  Society  (a). 

The  defendant  says  that : 

1.  The  notes  were  made  by  the  defendant  in  payment  of  a 
claim  upon  him  by  the  C.  T.  Building  Society. 

2.  The  plaintiffs  took  the  notes  and  sue  as  trustees  for  the 
said  society,  and  not  otherwise. 

3.  The  said  society  consists  and  always  has  consisted  of  more 
than  20  persons. 

4.  Its  object  is  and  always  has  been  the  acquisition  of  gain 
by  its  members,  by  the  carrying  on  of  the  business  of  land 
buyers  and  sellers  and  money-lenders. 

5.  The  said  society  has  never  been  registered  as  a  company 
or  otherwise  under  any  statute. 


(tf}  An  association  of  more  than  twenty  persons,  established,  and 
having  for  its  object  the  acquisition  of  gain  by  carrying  on  a  business,  is 
an  ill^^  society  unless  registered  under  the  Companies  Acts,  and  cannot 
sue  upon  contractB  made  with  it.  (See  Jennings  v.  Hammond  ;  In  re 
Padftaw  Total  Loss  and  Collision  Assurance  Co,,  20  Ch.  Div.  137  ;  and 
Shaw  T.  Beneon^  11  Q.  B.  Div.  663.) 
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Indorsee  against  Maker  ami  Indorserfor  Default  of  Payment. 

1.  The  plaintiff's  claim  is  against  the  defendant  A.  B.  as 
maker,  and  the  defendant  C.  D.  as  indorser,  of  a  promissoiy 
note  for  £250,  dated  Ist  January,  1888,  payable  four  months 
after  date  and  indorsed  to  the  plaintiff. 

Particulars : — 

Principal £250     0     0 

Interest 10    0    0 


Amount  due       .        .        .      £260    0     0 


Defence  of  A.  B. 

The  defendant  says  that : 

1 .  He  did  not  make  the  note. 

2.  If  he  did,  the  plaintiff  was  not  the  holder  at  the  com- 
mencement of  the  action. 

8.  The  note  was  rendered  void  after  issue  by  a  material 
alteration,  namely,  by  the  alteration  of  the  date  from  the  Ist 
of  January,  1883,  to  the  1st  of  December,  1882. 

Defence  of  C.  D,  (a). 

The  defendant  says  that : 

1.  He  did  not  indorae  the  note. 

2.  The  note  was  not  presented  for  payment. 

8.  The  defendant  C.  D.  had  not  due  notice  of  dishonour. 

4.  The  note  was  rendered  void  after  issue  by  a  material 
alteration,  viz.,  by  the  alteration  of  the  date  from  the  Ist  of 
Januaiy,  1888,  to  the  1st  of  December,  1882. 


(a)  la  an  action  on  the  note  against  an  indorser,  the  plaintiff  most 
prove — 1st,  the  making  of  the  note;  2nd,  the  indorsement  of  the  de- 
fendant ;  3nl,  the  presentment  for  payment  at  the  place  specified,  if 
any  is  8))ccified  ;  4th,  the  default  in  payment ;  and  5th,  due  notice  of 
dishonour. 
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Banker's  Cheques  (a). 
Payee  of  Cheque  against  Drawer  fm-  Non-payinent  of  Cheque, 

1.  The  plaintiff's  claim  is,  as  the  holder  for  \^lue,  against 
the  defendant,  as  drawer  of  a  cheque  for  £250,  dated  1st 


(a)  Cheques  on  bankers  resemble  bills  and  notes  thus  far,  that  they    Difference 
Jire  negotiable,  so  as  to  entitle  the  holder  to  sue  the  drawer  or  indoi-ser  ;   between 
bat  no  aeceptance  is  neccssaiy,  nor  are  there  days  of  grace,  and  the   cheques 
^Irawer  is  the  principal  debtor,  as  the  maker  of  a  note,  and  not  a  surety   and  bills, 
for  the  acceptor,  as  in  the  case  of  bills.    The  holder  of  the  cheque  cannot   11^1^^- 
<:ompel  the  bankers  on  whom  the  cheque  is  drawn  to  pay  it  to  him,  . 

because  in  the  absence  of  any  express  undertaking  on  their  part,  there  is   *!*^!!^i 
no  privity  of  contract  between  the  parties  ;  but  if  the  bankers  refuse  to   J?  Snkei« 
pay,  the  holder's  remedy  is  against  the  drawer  of  the  cheque,  and  the    . 
indorsen»,  if  there  are  .any  such.    If  the  bankers  have  improperly  refused     ,  ^^  ^ 
to  honour  the  drawer's  cheque,  they  having  assets  of  his  in  hand,  they   ^  ®*1"®' 
are  liable  in  an  action  to  him.    (See  ante,  p.  153.) 

Now  by  the  statute  45  A:  4t>  Vict.  c.  61,  s.  74— 

(1)  WTierc  a  cheque  is  not  presented  for  payment  within  a  reasonable 
time  of  its  issue,  and  the  drawer  or  the  person  on  whose  account  it  is 
drawn  had  the  right  at  the  time  of  such  presentment,  as  between  him  and 
the  banker,  to  have  the  cheque  paid,  and  suffers  actual  damage  through 
the  delay,  he  is  discharged  to  the  extent  of  such  damage,  that  is  to  say, 
t«)  the  extent  to  which  such  drawer  or  person  is  a  creditor  of  such 
banker  to  a  larger  amount  than  he  would  have  been  had  such  cheque  been 
paid. 

(2)  In  determining  what  is  a  i-easouable  time,  regartl  shall  be  had  to 
the  nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the 
facts  of  the  particular  case. 

(^3)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person  is 
discharged  shall  be  a  creditor  in  lieu  of  such  drawer  or  person,  of  such 
banker  to  the  extent  of  such  -discharge,  and  entitled  to  recover  the 
amount  from  him. 

The  practical  result  is  that  as  between  holder  and  drawer^  mere  delay    Effect  ©f 
in  presenting  the  cheque  for  payment  short  of  six  years,  is  no  answer   jgiay  in 
unless  the  defendant  has  been  prejudiced  by  the  delay  ;  as  by  the  failure    presenting 
of  the  bank  after  thedra^^ing  of  the  cheque,  (^llohnmon  v.  Jlaivlut/ord,  I)   cheque. 
Q.  B.  62 ;  Lawny.  Band,  L.  J.  27  C.  P.  76.)  If,  in  consequence  of  such 
ilelay  the  cheque  become  valueless  by  the  failure  of  the  bank,  the  drawer 
is  released  from  liability  ;  and  in  order  to  avoid  this  risk,  the  bearer 
most  present  it  either  himself  or  through  his  banker  on  the  day  following 
the  day  of  receipt.     {Alexander  v.  B'n-ehjield,  7  M.  &  Gr.  106f.)    But  if 
the  holder  of  the  cheque  does  not  live  in  the  same  place  mth  the  drawer, 
he  may  send  it  to  his  banker  or  other  agent  by  the  post  of  the  next 
day  after  he  receives  it.    However,  as  between  holder  and  indorser  the 
plaintiff  is  bound  to  show  greater  diligence  in  endeavoui-ing  to  obtain 
payment.    (3  Kent,  Com.  88,  104  ;  jVtmle  v.  Brown,  4  N.  C.  266.) 

The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn  on  him  by 
his  customer  are  determined  by  (1)  countermand  of  payment ;  (2)  notice 
of  the  customer's  death,  45  and  46  Vict.  c.  61,  s.  74. 

The  rule  of  law  as  to  bills  of  exchange  and  promissory  notes,  that  an    Effect  of 
indorsee  taking  them  after  maturity  takes  them  upon  the  credit  of,  and   deW  in 
ean  stand  in  no  better  position  than  his  indorser,  does  not  apply  to   presenting 
cheques.  {London  and  Ctmnty  Banking  Co.  v.  (wrtwme,  8  Q.  B.  Div.  288.)    ^|jg  cheque. 

The  cheque  having  been  presented  and  dishonoured,  it  is  the  holder's   p^^  ^f 
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January,  1882,  and  addressed  to  the  L.  &  C.  Banking  Co., 
and  payable  to  the  plaintiff  or  his  order. 

2.  The  cheque  was  dishonoured  on  presentation,  whereof  the 
defendant  had  notice. 

The  plaintiff  claims  £250. 

Ifidarsee  of  Cheque  against  Indorser, 

1.  The  plaintiff's  claim  is,  as  indorsee  for  value,  against  the 
defendant  as  the  indorser  of  a  cheque  for  £800,  dated  the 
8Uth  of  June,  1883,  drawn  by  A.  B.  upon  the  L.  &  W.  Bank. 

2.  The  cheque  was  duly  presented  for  payment  and  dis- 
honoured.    The  defendant  had  due  notice  of  dishonour. 

The  plaintiff  claims  £800. 

Defence. 

The  defendant  says : 

1.  The  cheque  was  not  duly  presented  for  payment. 

2.  The  plaintiff  kept  the  cheque  for  an  unreasonable  time, 
namely,  one  month,  before  presenting  it. 

8.  AV'hen  the  defendant  indorsed  the  cheque  to  the  plaintiff, 
and  for  a  week  afterwards,  A.  B.  the  drawer  had  at  the  bank  on 
which  the  cheque  was  drawn  more  money  to  his  credit  than 
was  re(]uired  to  meet  the  said  cheque. 

4.  On  the  9th  of  July,  1888,  A.  B.  was  adjudicated  bankrupt. 

5.  The  defendant  did  not  receive  due  notice  of  the  dishonour 
of  the  cheque. 

Defence, 

Setting  (nd  Want  of  Cansld^ration^  Failure  of  Cofmikration,  and 

Fraud  to  an  Action  on  a  Clieque, 

The  defendant  says  that : 

1.  The  plaintiff  was  not  the  holder  at  the  commencement  of 
this  action. 


the  holder  duty,  if  he  intends  suing  either  the  drawer  or  the  indorser  on  the  dis- 
upon  dis-  honoured  cheque,  to  give  due  notice  of  dishonour  ;  and  notice  of  dis- 
honour of  honour  is  only  dispensed  with  in  the  case  of  the  drawer  where  the 
the  cheque,    drawer  had  no  effects  in  the  hand  of  the  banker,  and  had  no  reasonable 

expectation  that  the  cheque  would  be  paid.    (See  (iirew  t.  Ihtekvforih, 

L.  R.  4  Ex.  313.) 
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2.  The  defendant  drew  the  clieque  without  receiving  any 
consideration,  and  for  the  accommodation  of  A.  W.  the 
payee. 

8.  The  cheque  was  indorsed  to  the  plaintiff  without  con- 
sideration, if  indorsed  to  him  at  all. 

4.  The  defendant  was  induced  to  draw  the  cheque  by  the 
fraud  of  the  said  A.  W. 

Partieolars  of  the  fraud  are  as  follows  : — 

The  said  A.  W.,  on  or  about  the  15th  of  July,  1883,  falsely 
and  fraudulently  stated  to  the  defendant  that  he  had 

deposited  50  pipes  of  port  wine  in  the warehouse, 

in  the  name  and  to  await  the  orders  of  the  defendant, 
which  he  had  not  done. 

5.  If  the  cheque  was  indorsed  to  the  plaintiff,  he  had  notice 
of  the  premises  when  it  was  so  indorsed. 

Bearer  of  a  Crossed  Cheqtie  against  Drawer  {a), 

1.  The  plaintiff's  claim  is  as  the  holder  for  value  against  the 
defendant  as  the  drawer  of  a  cheque  for  £50,  dated  1  July, 


(ii )  The  law  on  the  subject  of  crossed  cheques  is  now  regulated  by  the  W'jiat 

statate  45  &  46  Vict.  c.  61.    By  sect.  76  where  a  cheque  ^ars  across  its  amounts  to 

fmce  an  addition  of  the  words  '*  And  Company/'  or  any  abbreviation  thereof,  ^  crossing 

between  two  parallel  transverse  lines  or  of  two  parallel  transverse  lines  of  a  cheque, 
simply,  and  either  with  or  without  the  words  **  not  negotiable,"  that 

addition  sbaU  be  deemed  a  crossing,  and  the  cheque  is  crmtHcd  generally  ;  Crossing 

and  where  a  cheque  bears  across  its  face  an  addition  of  the  name  of  a  generally. 
banker  either  wiUi  or  without  the  words  "  not  negotiable,"  that  addition 

shall  be  deemed  a  crossing,  and  the  cheque  shall  be  deemed  to  be  crofsed  Crossing 

itpeeiallyy  and  to  that  banker.    Sect.  79  provides  that  where  a  cheque  is  Bpecially. 
cros9ed  generally,  the  banker  shall  not  pay  it  otherwise  than  to  a  banker  ; 
but  where  it  ia  croMed  specially,  it  must  not  be  paid  except  to  the.  banker  to 

whom  it  is  crossed  or  his  agent  for  coUcction.  By  the  same  section  '^  Where  Bankers 

a  cheque  is  crossed  speciaUy  to  more  than  one  banker,  except  when  crossed  YwXAq  if 

to  an  ag«nt  for  the  purpose  of  collection,  the  banker  on  whom  it  is  drawn  ^(j^y  p^^y  a 

shall  r^nse  payment  thereof."    Lawful  holders  of  uncrossed  cheques  are  crossed 

authorised  to  cross  them,  and  holders  of  cheques  crossed  generally  are  cheque 

anthorised  to  cross  them  specially  (sect.  77).    The  bankers  on  whom  the  except  as 

cheque  is  drawn  are  liable  to  the  true  owner  if  they  pay  a  crosscil  cheque  (lu^ed  by 

except  aa  directed  by  the  Act,  s.  79.  ^^  ^ct. 

OXVKBAL  BEVENCES  TO  ACTIONS  ON  BILLS,  NOTES,  AND  CHEQUES. 

The  lo$M  of  the  hill,  <Jy.]— It  is  a  good  defence  to  an  action  on  a  bill  or  D^f^nce  on 

note  or  cheque  in  a  negotiable  state,  that  the  same  has  been  lost  or  i^y|  ^^ 
eannoi  be  produced  by  the  plaintiff.     The  principle  of  this  defence  is        *      \ 

that  the  holder  of  a  negotiable  security  is  only  entitled  to  payment  on  Loss  of  bilL 
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1883,  drawn  upou  the  J.  S.  Bank,  payable  to  C.  D.  or  beai^r, 
and  crossed  generally.     The  said  cheque  was  duly  presented 


How  tho 
^lefence  is 
defeated. 


Alteration. 


Presump- 
tion of 
considera- 
tion. 

Wlien  want 
of  cou- 
fiideratioii 
a  defence. 


Wiien  not 
a.  ilefence. 


When  ille- 
gality of 
considera- 
tion a 
defence. 


production  of  it  for  re-delivery  to  the  person  liable  to  pay,  Ag  how- 
ever this  defence  often  worked  great  injustice,  it  was  provided  by  the 
C.  L.  P.  Act,  1854,  sect.  87,  '*  in  case  of  any  action  founded  upon  a  bill 
of  exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
Court  or  a  judge  to  ortier  that  the  loss  of  such  instrument  shall  not  be 
set  up,  provided  an  indemnity  is  given  to  the  satisfaction  of  the  Court 
or  judge  or  a  Master  against  the  claims  of  any  other  person  upon  such 
negotiable  instrument.*'  But  unless  he  avail  himself  of  this  enactment, 
the  plaintiff,  where  the  defence  is  properly  pleaded — by  that  is  meant 
specially  and  distinctly  raised — cannot  recover  on  a  lost  bill  indorsed 
by  the  payee  without  j/rorhiff  that  it  hun  been  dentroyed.  {PierMott  v. 
Jlutrhifutony  2  Camp.  211  ;  llanmrd  v.  llohin^on,  7  8.  &  C.  90 ;  Com' 
Jian*  Stinie  Quarry  Co.  v.  Parhcr^  L.  11.  3  C.  P.  1.)  The  plaintiff  should 
offer  an  indemnity  beforc  action.  {King  v.  Zimmerman^  L,  R.  6  C.  P. 
46G.) 

Alteration.'] — A  material  alteration  in  a  bill,  even  though  made  by  a 
stranger,  avoids  it,  even  in  the  hands  of  an  innocent  holder  for  value 
{3faitter  v.  Miller,  2  H.  BL  140),  except  as  against  i)arties  consenting  to 
such  alteration.  {Downen  v.  Itichardmn,  ."»  B.  &  Aid.  ()74.)  See  further, 
ante,  "Alteration,"  pp.  129—130,  and  Snffdl  v.  Banh  of  England,  9  Q. 
B.  D.  555. 

^yant  of  rouidderati^m.] — It  is  said  that  bills  and  notes  are  presumed 
to  have  been  given  for  consideration  ;  but  tliisonly  means  that  the  plain- 
tiff in  the  first  instance  need  not  aver  and  prove  that  any  consideration 
passed.  If,  however,  the  fact  of  there  being  consideration  is  denied,  or 
any  suspicion  is  thrown  upon  tlic  bill,  then  the  plaintiff  may  have  to  show 
that  there  was  consideration  in  fact.  Want  of  consideration  alone  is  only 
a  defence  when  the  parties  to  the  action  are  the  parties  as  between  whom 
there  was  the  alleged  want  of  consideration,  or  as  between  parties  who 
are  in  privity  with  them.  See  45  6:  4(1  Vict.  c.  fil,  ss.  29  and  30.  It  is 
also  good  defence  between  remote  parties  where  the  bill  has  passed  with- 
out consideration  through  the  hands  of  the  intennediate  {mrtics.  In  this 
latter  case  care  must  be  taken  in  pleading  the  defence  to  aver  want  of 
consideration  at  each  step,  that  is,  at  each  indorsement  or  transfer  of  the 
bill  or  note.  (  Whitaker  v.  Edmondx^  1  A.  A:  E.  <J38  ;  Hunter  v.  WlUtm, 
4  Ex.  489  ;  Low  v.  Chifney,  1  Bing.  X.  C.  2G7.)  A  bond  fide  holder  for 
value  is  not  affected  by  any  want  of  consideration  as  between  antecedent 
parties  to  the  bill  or  note.  On  the  subject  of  consideration  the  recent 
case  of  Currie  v.  Misa,  1  App.  Ca<«.  554,  45  L.  J.  (H.  L.)  852,  is  of  im- 
portance. There  it  was  decided  that  a  creilitor  to  whom  a  cheque  or  other 
negotiable  security  is  given  on  account  of  a  pre-existing  debt,  holds  it  by 
an  indefeasible  title,  whether  it  ]je  a  cheque  or  bill  payable  at  a  future 
time  or  on  demand. 

Illegality  of  conjtidn'at  ion.] — This  isagooddefence  as  against  the  parties 
guilty  of  the  illegality  or  those  privy  to  it,  and  also  as  against  all  those 
to  whom  they  have  passed  the  bilf  without  value  ;  but  as  against  a 
bond  Jide  indorsee  for  value  ^^-ithout  notice  of  the  illegality,  it  is  no 
defence.  {Wyat  v.  Jiulmer,  2  Esp.  688  ;  Mast4irs  v.  Jhbergon,  8  C.  B. 
100,  45  &  46  Vict.  c.  61,  s.  30.)  In  this  and  similar  cases  the  question  for 
the  jury  is  now  settlcti  to  be  whether  the  party  taking  the  bill  acted  with 
.good  faith.  If  he  took  it  without  actual  knowledge  of  the  illegality  or 
other  circumstance  affecting  the  title  to  the  note  and  gave  full  Taloefbr 
it,  this  entitles  him  to  i-ccover,  although  he  may  have  neglected  the  means 
of  ascertaining  the  illegality  which  were  in  his  power.  (Raphael  v.  Jkmh 
of  Englund,  17  C.  B.  161,  L.  J.  25  C.  P.  33  ;  Bengal,  Bank  of,  v.  Mcletd 
7  Moo.  P.  C.  35.) 
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through  Ixaiikers  and  dishonoured,  of  which  the  defendant  had 
due  notice. 

The  plaintiff  claims  £5(). 

Afretment  at  variance  tvith  the  hill.'] — The  terms  of  a  biU  or  note  Variation 
CMinot  be  varied  hy parol  evidence  which  contradicts  it  (Stoll  v.  FairJand,  of  terms  of 
fi2  L.  J.  Q.  B.  420),  even  as  between  original  or  immc<liate  ])arties  to  it,  the  biU  by 
jet  a  contemporaneous  memomndum  in  xcritiRg  is  admissible  for  that  another  in« 
parpooe,  whether  on  the  same  or  a  8e{>arate  i)ai)er.    {Lctdn  v.  Lancashire,   strument. 
2  Camp.  206  ;  Bowerbank  v.  Montciro,  4  Taun.  844.)     In  such  a  case  the   nofoncea 
bill  or  note  and  the  memorandum  will  be  looked  upon  as  one  instrument,   .    « -i. 
snd  if  the  terms  of  the  instrument  so  created  do  not  entitle  the  plaintiff         *    ' 
to  reoorer  against  the  defendant  at  the  time  and  in  the  manner  in  which 
he  \n  seeking  to  recover,  the  defendant  has  a  good  defence.     {Yonng  v. 
AtiMen,  L.  H.  4  C.  P.  553.) 

Xo  preJientatioH  for  pai/Ment.l^The  drawer  and  indorsers  of  a  bill   Non-pre- 
and  the  indorser  of  a  note  may  plead  that  the  bill  or  note  was  not  duly  senta- 
presented  for  payment,  or  that  it  was  not  presented  at  all,  or  where  tion  for 
made  payable  at  a  particular  place,  not  presented  at  such  place.    (45  k  payment. 
46  Vict,  c  61,  8.  45.)    This  will  also  be  a  good  defence  to  the  acceptor  of 
a  bill,  or  the  maker  of  a  note,  when  the  bill  or  note  was  made  payable  at 
a  particular  place  and  not  elsewhere,  and  there  is  an  express  stipulation. 
(45  Ic  46  Vict.  c.  61,  s.  52,  and  r.  87  as  to  notes.)    As  to  what  amounts 
to  a  good  presentation  for  payment,  see  ante. 

No  notice  of  dvthonaur.} — The  drawer  and  indoreers  of  a  bill,  and   Who  cn- 
the  indoners  of  a  note  are,  as  a  very  general  nile,  entitled  to  due  notice  titleil  to 
of  the  dishonour  of  the  bill  or  note,  where  upon  presentation  it  is  dis-  notice  of 
honoured  ;  and  if  such  notice  is  not  given  to  them  they  arc  discharged  dishonour. 
from  aU  liability  on  the  biU.    There  is  no  prescribed  form  of  notice  of 
diahononr,  and  it  need  not  be  in  writing  :  but  proof  of  hnowledge  of  dis- 
honour is  not  equivalent  to  proof  of  notice  ;  and  a  mere  demand  of  pay- 
ment without  notice  of  the  dishonour  is  not  sufficient.  (^Hartley  v.  Caitej  The  nature 
4  B.  &  C.  339.)    The  notice  must  convey  to  the  mind  of  the  receiver  the  of  the 
following  facts :   1.  That  the  bill  has  been  presented  when  due ;  and  notice. 
2.  That  it  has  been  dishonoured.    (Sect.  49  of  stat.  45  Si  46  Vict.  c.  61.) 
It  was  not  necessary  that  the  defendant  should  have  had  notice  from 
the  holder  of  the  bill  at  the  time  it  is  dishonoured ;  it  is  enough  if  he  has 
had  notice  from  any  person  who  is  a  party  liable  upon  it.    {Cfiapman  v. 
AWf  «^,  3  Ad.  k  E.  193  ;  Lv*aght  v.  Bryant,  L.  J.  19  C.  P.  160  ;  liar- 
risom  ▼.  Bvseoe,  15  M.  &  W.  231.)    The  holder  of  a  bill  who  is  desirous  From 
of  sioDg  all  the  parties  to  it,  should  give  notice  at  once  to  all  of  them  ;  whoui 
otherwise  notice  may  not  be  regularly  transmitted  to  the  prior  parties,  notice 
who  may  consequently  be  discharged,   {it owe  v.  Ttuper^  13  C.  B.  249  ;  L.  J.  should 
C.  P.  135.)    When  notice  is  given  by  or  on  behalf  of  an  indorser  entitled  come. 
to  give  notice,  it  secures  for  the  benefit  of  the  holder  and  all  indorsers  sub- 
sequent to  the  party  to  whom  notice  is  given.    As  to  the  time  within  The  time 
which  notice  diould  be  given,  the  general  rule  with  regard  to  inland  bills  within 
iSf  that  where  the  parties  do  not  reside  in  the  same  town,  it  is  sufficient  which  it 
to  send  a  notice  by  the  post  on  the  day  following  that  on  which  the  must  I)e 
partj  sending  receives  intelligence  of  the  dishonour.    (S.  49  of  45  k  46  given. 
VSct.  c.  61.)    ( Williams  v.  Smith,  2  B.  &  Aid.  496 ;   Geill  v.  Jeremy,  M.  & 
M.  61.)    It  is  a  question  of  due  diligence  (sect.  50)  ;  and  distance  and 
other  drcnmstances  may  sometimes  warrant  a  longer  delay,  as  where 
the  holder  of  the  bill  does  not  know  the  address  of  the  party  to  whom 
notice  ought  to  be  given.    In  the  latter  case  where  the  holder  is  excused 

Sf  ignorance  from  giving  notice  until  after  the  usual  day,  the  common 
le^ition  of  due  notice  in  the  statement  of  claim  is  sufficient  {Firth  v. 
Tkrmsh,  8  B.  &  C.  387) ;  though  generally  an  excuse  for  not  giving  notice 
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What  days 
are  ex- 
cluded 
from  the 
compata- 
tion  of 
time. 

Sufficient 
that  notice 
of  dis- 
honour is 
posted. 


The  effect 
of  giving 
time  for 
payment 
to  the  ac- 
ceptor of  a 
bill  or 
maker  of 
a  note. 


Between 

immediate 

XMirties 

fraud 

vitiates  a 

hill. 

A  litir  in 
the  hands 
of  third 
parties. 


should  be  H|)ecially  pleaded.  If  the  parties  reside  in  the  same  tovrn, 
notice  must  l)e  given  or  sent  off  on  the  day  after  the  dishonour  of  the 
bill,  or  the  day  after  the  sender  has  received  notice  of  dishonour.  (Sect.  49.) 
(Cf.  Smith  V.  Mullcft,  2  Camp.  208.)  Where  a  party  receives  notice  on  a 
dU'8  non.  as  Sunday,  he  is  in  tlic  same  situation  as  if  he  did  not  receive  it 
till  the  next  day.  The  45  &  4G  A'^ict.  c.  61,  ss.  49  &  92,  provides  for 
giving^  notice  of  dishonour,  when  a  bill  or  note  falls  due  on  a  non-busi- 
ness day,  and  excludes  non-business  days  from  the  computation  of  time 
when  the  time  limitetl  for  doing  any  act  is  less  than  three  days.  (Sect.  92.) 
Before  the  statute  45  &  4H  Vict.  c.  <>!.  it  was  held  that  a  Jew  was  not 
obliged  to  forwanl  notice  on  the  day  of  a  great  Jewish  festival.  {Littdo 
V.  Ututicorth,  2  Camj).  602.)  But  qiuevi'  as  to  this  now.  It  is  saflScient 
proof  of  a  notice  to  show  that  it  wa«<  »tnt  in  a  letter  by  the  post,  without 
I>roving  that  the  letter  was  reccivetl.  (^Suv tuUraon  v.  Oridgt,  2  H.  BL 
509)  ;  and  it  is  no  answer  that  delay  did  in  fact  take  place  in  the  post- 
office.  (  Woodcock  V.  Jlouldxworfhj  16  M.  iV  W.  124.)  When  the  notice 
must  be  given  on  a  particular  day,  it  is  enough  if  the  letter  be  put  into 
the  post  at  such  an  h(iur,  that  it  would  in  the  usual  course  l)e  delivered 
on  that  day.  CSfockcfi  v.  rollin,  7  M.  ic  W.  515.)  (45  &  46  Vict  c.  61, 
s.  49.)    As  to  excusing  notice,  see  p.  177,  anfr. 

2*tnjmcnt.'\ — See  Roscoc's  Nisi  Prius,  12th  etl.  390,  for  cases  as  to  what 
amounts  to  a  good  payment  of  a  bill  or  note. 

Vohinfari/  dittcharge.'] — As  a  general  nile  a  pnncipal  debtor  cannot  be 
discharged  after  breach ,  except  by  a  release  under  seal ;  Vmt  it  lias  for  a 
long  time  Ixicn  held  that  an  acceptor  of  a  bill  or  a  maker  of  a  note  can 
be  discharged  from  liability  by  the  express  exoneration  of  the  holder. 
(Sec  Dangircll  v.  Duiutter^  1  Doug.  247  ;  Ihrqultar  v.  Southcif,  M.  &  M. 
14  ;  Ilanivr  v.  Steele^  4  Kxch.  1.)  It  is  a  question  how  far,  if  at  all, 
this  i-ulc  extends  iKjyond  the  parties  named — acceptors  and  makers  ;  hot 
the  decision  in  Foxtcr  v.  Daichcr^  6  Exch.  839,  L.  J.  20  Ex.  385,  is 
general ;  and  the  law  of  foreign  countries  from  which  this  rule  is  pro- 
bably borrowed,  extends  it  to  indorscrs  and  i)artics  to  bills  generally. 

(rirhiff  time  to  2)rhicipal  debtoi:] — Tlie  acceptor  of  a  bill  of  exchange 
is  regarded  as  the  principal  debtor,  and  the  drawer  and  indorscrs  merely 
as  sureties  ;  therefore  any  binding  act  by  which  the  [>laintiff  agrees  to 
give  extra  time  for  payment  to  the  acceptor,  will  discharge  the  drawer 
and  indorscrs,  and  there  is  no  difference  l)etwecn  an  accommodation 
acceptor  and  an  acceptor  for  value.  There  must,  however,  be  a  binding 
agreement  founded  on  a  go<xl  consideration  on  which  an  action  would  lie 
if  broken  {Mo*s  v.  Hall,  5  Exch.  46) ;  for  mere  forbearance  to  sue  the 
acceptor  is  not  equivalent  to  giving  time.  (^Price  v.  Kirkham,  3  H.  &  C. 
437  ;  L.  J.  34  Ex.  35.)  Although  there  be  a  binding  agreement  to  give 
time  to  the  principal  or  to  release  him,  yet  if  there  is  an  express  reserva- 
tion of  remedies  against  the  surety,  the  surety  is  not  discharged.  (^Batr- 
9on  V.  Gonlhiti,  L.  R.  7  C.  P.  9.) 

Fraud. "] — If  the  consideration  for  a  bill  can  be  shown  to  be  vitiated 
by  fraud,  of  which  the  defendant  was  ignorant  when  he  gave  the  hill, 
and  if  the  defendant  has  derivetl  no  benefit  from  the  contract,  but  has 
elected  to  repudiate  it  as  soon  as  he  knew  of  the  fraud,  he  has  a  defence 
to  an  action  on  the  bill  at  the  xttit  of  the  party  to  whom  he  gave  it. 
{MilU  V.  Odd}/,  2  C.  M.  &  R.  103.)  As  wlierc  by  fraudulent  representations 
a  man  induces  another  to  give  him  for  a  business  more  than  it  is  worth, 
and  takes  a  bill  in  payment,  he  cannot  recover  on  the  bill.  (Archer  t. 
Bamford,  3  Stark.  175.)  But  where  in  the  case  supposed  the  bill  is  in 
the  hands  not  of  the  person  guilty  of  the  fraud,  but  of  an  innobent 
indorsee  or  holder  for  value  who  is  plaintiff ,  the  defendant  has  no  answer 
to  the  action.    (^Robinson  v.  lieynolds,  2  Q.  B.  196.) 

Notice  of  infirmity  of  title."] — Though  since  the  repeal  of  the  lurniy 
laws  the  fact  oi  taking  a  bill  at  a  considerable  undervalae  is  not,  of 
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Bill  of  Lading  (a). 

Action  oti  a  Bill  of  Lading/  for  Injury  done  to  Goods  comprised 

in  the  Bill. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract 
by  bill  of  lading  of  cotton  goods  shipped  by  the  plaintiff  on 


itself,  fiifficient  to  affect  the  title  of  the  holder,  it  is  an  important  ele- 
ment in  consideiing  whether  the  man  who  gave  the  undcrvalnc  was  act- 
ing h<m&  fide  in  ignorance  and  error,  or  was  assisting  in  committing  a 
fraod,  and  avoided  making  inquiries  because  they  might  be  injurioas  to 
Um.    (</one$  v.  Oordon^  2  App.  Cas.  616.) 

(«)  A  bill  of  lading  is  a  document  which  is  signed  and  delivered  by  a  VThat  a  bill 
shipowner,  or  the  master  of  the  ship  as  his  agent,  to  the  shipper  in  a  of  lading  is. 
genwal  dnp  on  goods  being  shipped.  In  practice,  upon  the  goods  being 
shipped,  the  mate  usuaUy  gives  the  shipper  an  acknowledgment  thci-cof, 
which  is  called  the  *'mate*8  receipt,"  and  the  shipper,  on  taking  this  to 
the  broker  or  captain  of  the  ship,  receives  in  exchange  for  it  the  bill  of 
Isding. 

BillB  of  lading  are  generaUy  made  out  in  parts,  one  or  more  of  which   gjug  ^^  j^. 
being  sent  to  the  consignee,  one  is  retained  by  the  shipper,  and  another  j^^  maAe 
g^ven  to  the  master,  captain,  or  shipowner.    The  bill  of  lading,  after  men-   jn  parts 
Honing  the  shipping  of  the  goods  in  good  order  and  condition,  and  their   .^^ 
dertinaUon,  contains  an  undertaking  to  deliver  them  in  the  like  good   ^^^\  i^ 
order  and  condition  (\obb  or  damage  by  certain  perils  excepted)  to  the   contains. 
consignee  or  his  assigns,  the  latter  paying  the  agreed  freight 

Wben  goods  are  wipped  under  a  bill  of  lading,  drawn  in  parts,  to  be 
deliTered  to  the  consignee  **  or  his  assigns,  the  use  of  which  bills  being 
accomplished,  the  others  to  stand  void,**  the  master  or  the  warehouseman 
who  has  custody  of  the  goods,  under  the  Merchant  Shipping  Act,  1862, 
is  justified  in  delivering  to  the  consignee  on  production  of  one  part, 
alUioiigh  there  has  been  a  first  indorsement  for  value  to  the  holder  of 
another  part,  provided  the  delivery  be  hand  fide  and  without  notice 
or  knowledge  of  such  prior  indorsement.  (^Glyn  v.  East  and  West  India 
J)oeh  (h.,  7  App.  Cas.  691.) 

The  delivery  of  a  bill  of  lading  duly  indorsed  passes  the  property  to   How  far 
the  indorsee,  and  since  the  18  &  19  Vict.  c.  HI,  the  indorsee  may  sue   indorse- 
on  it  in  his  own  name.    The  actual  holder  of  a  bill  of  lading  though   jQ^nt 
insolvent,   may  defeat,  by  a  bofid  fide  indorsemement  and  delivery,   confers  a 
the  right  of  the  unpaid  vendor  or  consignor  to  stop  m  trantitu,  even   ^tle  to  the 
though  the  indorsee  may  know  that  the  vendor  or  consignor  was  not   mods. 
paid,  provided  he  did  not  know  that  the  consignee  was  insolvent, 
or  that  the  bills  given  by  the  latter  in  payment  were  bad.     {Cuntming 
T.   JBrawn,  "9  £^,  606.)     This  doctrine  would  hold  even  where  the 
only  consideration  for  the  assignment  of  the  bill  of  lading  is  a  past 
one,  and  has  not  been  got  by  means  of  the  bill  of  lading.    (^Leask  v. 
SteUi  46  L.  J.  676,  reversing  judgment  below  and  dissenting  from 
Bodger  v.  The  Compt&ir  d'Escompte  de  Paris,  38  L.  J  P.  C.  30.) 

Bat  no  property  passes  if  there  is  fraud  in  the  transfer,  or  if  there  be   Xo  pro- 
notice  by  the  previous  indorsement  that  the  earlier  transfer  was  only  con-   perty 
ditionaL    ( Vttfne  v.  Jewell,  4  Camp.  31.)    Nor  can  a  h(ma  fide  indorsee  passes 
for  Tslne  interfere  vrith  the  consignor's  right  to  stop  in  transitu,  if  the   where  there 
penoQ  through  whom  the  bill  of  lading  came  to  him  had  no  authority   ^  fraud. 
nmn  the  shipper  or  consignee  to  put  it  in  circulation,  the  bill  of  lading 
being,  in  this  respect,  like  an  overdue  bill  of  exchange.    {Oumey  v. 
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board  "the  Jane,"  signed  by  defendant,  dated  the  let  of 
January,  1883. 

2.  50  bales  of  cotton  were  delivered  in  a  damaged  condition. 


Particulars  of  damage  : — 

50  bales  at  £2  . 
The  plaintiff  claims  £100. 


£100     0     0 


Shipper  wjainst  Sfiipaivner  on  a  Bill  of  Ladiiig  for  Damage  and 

Short  Delivery. 

1 .  The  plaintiff  has  suffered  damage  by  breach  of  contract 
by  bill  of  lading  of  goods  shipped  by  the  plaintiff  signed  by  the 
master  of  the  ship  "Mary,"  as  the  defendant's  agent,  dated 
the  10th  of  September,  1883. 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  con- 
dition, and  100  quarters  were  not  delivered. 


Right  of 
shipper 
under  bill 
of  lading 
retained  by 
him  as 
security. 


When  bUl  ; 
of  lading 
counter- 
mandable. 


Construc- 
tion of 
ordinary 
clause  in 
bill  of 
lading. 


Behrend,  3  E.  &  B.  622.)  The  18  &  19  Vict.  c.  Ill,  provides  (sect  2), 
that  the  extension  which  the  Act  gives  to  the  rights  and  liabilities 
of  indorsees  shall  not  affect  the  right  of  stoppage  in  tranMiht.,  Where 
the  bill  of  lading  is  negotiated  by  way  of  pledge,  the  right  to  stop 
In  trajuntu  remains  subject  to  the  pledgee  s  right  in  respect  of  his 
advance.  {In  He  Westzinthu^,  5  B.  &  Ad.  817  ;  Kcmj?  v.  JFhlk,  7  App. 
Cas.  578.) 

Upon  the  sale  of  goods,  where  the  shipper  takes  and  keeps  in  his  own 
hands  a  bill  of  lading  making  the  goods  deliverable  to  the  shipper's  order, 
with  the  intention  of  protecting  himself,  the  effect  of  his  so  doing  is  to 
preserve  to  him  a  hold  over  the  j^oods  until  the  vendee  has  fulfilled  or  has 
been  ready  and  willing  to  fulfil  the  conditions  of  the  sale,  and  the  hold  so 
preserved  is  not  merely  a  right  to  retain  possession  tiU  these  conditions 
are  fulfiUed,  but  involves  in  it  a  power  to  dispose  of  the  goods  on  the 
vendee's  default,  so  long  at  least  as  he  continues  in  default  ( Ogg  t. 
Shnter^  45  L.  J.  44  App.) 

A  bill  of  lading  after  indorsement  is  countermandable  before  actittl 
delivery  thereof,  or  of  the  goods  to  the  indorsee,  but  after  the  indone- 
ment  and  delivery  of  the  bill  of  lading  and  invoice  of  the  goods  as 
security  against  bills  which  are  to  be  drawn  by  the  indorsers  on  the 
indorsees,  the  indorsers  cannot,  after  having  obtained  the  acceptances,  and 
whilst  the  balance  of  accounts  is  in  favour  of  the  indorsees,  coontennaod 
the  delivery  of  the  goods ;  and  the  master  of  the  ship  would  be  liable 
in  trover  if  he  acted  under  any  such  countermand.  But  ftrmhle  aUter  if 
the  balance  of  accounts  was  in  favour  of  the  indorsers.  {HaiU  t.  Smithy 
1  B.  &  P.  563.) 

Comtruction  ofA — The  clause  in  a  bill  of  lading  by  which  the  ahip- 
owner  is  not  liable  for  rust,  breakage,  or  leakage  is  limited  to  tEe 
injury  to  the  goods  damaged  by  their  own  rust,  breakage,  or  Ifmlnigifti 
and  does  not  protect  him  from  an  action  for  damage  bj  rust,  breakage, 
or  leakage  of  the  goods  of  one  person  to  those  of  another  i 
{Thrift  V.  YouU  and  Co.,  46  L.  J.  402,  2  C.  P.  Div.  432.  See  further 
T.  CuUiford.A  C.  P.  Div.  182.) 
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Particulars  of  damage  : — 

100  quarters,  at  40«.   .        .        .    £200    0    0 
50  quarters,  at  4«.     .        .        .         10    0    0 

£210    0    0 
The  plaintiif  claims  £210. 

Defence. 
The  defendant  says : 

1.  The  damage  and  loss  occurred  from  the  bad  condition  of 
the  goods  when  received. 

2.  Alternatively  the  damage  and  loss  occurred  by  reason  of 
the  excepted  perils  mentioned  in  the  bill  of  lading,  that  is  to 
say,  the  perils  of  the  seas  (or  fire,  or  as  the  case  may  be). 

Action  hy  Indaraees  on  Bill  of  Lading  for  Price  of  Goods  Sold 

(18  Part  of  Cargo  of  Stranded  Ship. 

1.  A.  B.,  upon  a  contract  by  a  bill  of  lading,  signed  by 
the  master  of  the  ship  '^Emerald,'*  the  defendant's  agent, 
shipped  goods,  namely,  four  bales  of  silk,  to  be  carried  in  the 
said  ship  by  the  defendant  from  Riga  to  Hull.  The  bill  of 
lading  has  been  indorsed  by  A.  B.  to  the  plaintiff. 

2.  The  ship  stranded  on  her   voyage  to   Hull,  and  the 

defendant  sold  the  said  four  bales  of  silk  at  C ,  and  received 

the  purchase-money,  which  amounted  to  £100. 

3.  The  plaintiff  is  indebted  to  the  defendant  in  the  sum  of 
£50,  under  a  claim  for  losses  in  respect  of  general  and  par- 
ticular average  and  other  particular  charges  in  respect  of  the 
■aid  ship,  her  freight,  and  cargo. 

The  plaintiff  clauns  £50  as  the  balance. 


Bonds  (a). 

Action  on  an  Annuity  Bond. 

1.  The  plaintiff's  claim  is  for  principal  and  interest  due 
Wffok  the  defendant's  bond  to  the  plaintiff,  dated  the  Ist  of 

(«)  A  bond  is  a  contract  under  seal  to  pay  a  stated  snm  of  money. 
It  is  either  absolnte,  in  which  case  the  obugation  to  pay  the  money  is 

O 
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January,  1883,  and  conditioned  for  pajrment  to  the  plaintiff  of 
£150  half-yearly,  on  the  Ist  of  July  and  the  Ist  of  Januaiy 
in  every  year  during  the  life  of  the  plaintiff. 

2.  Two  instalments,  of  £150  each,  due  on  the  Ist  of  July, 
1883,  and  the  1st  of  January,  1884,  are  due  and  unpaid. 

Particulars : — 

Principal £300    0    0 

Interest      .        .        .        .        •  5    0    0 


£305    0     0 

The  plaintiff  claims  £305. 

Defence. 
The  defendant  says : 

1.  The  bond  is  not  the  defendant's  bond. 

2.  Alternatively  the  defendant  made  payment  to  the  plaintiff 
on  the  days  appointed  according  to  the  condition  of  the  bond. 

3.  Alternatively  the  defendant  gave  the  bond  in  considera- 
tion of  the  plaintiffs  promise  to  allow  a  criminal  intercourse 
between  her  and  the  defendant  to  continue. 

absolute ;  or  conditional,  in  which  case  the  money  is  only  payable 
conditionally,  and  ceases  to  be  payable  or  absolutely  payable  on  the 
happening  or  doing  of  a  certain  thing,  e.g,^  the  payment  of  a  less 
sum  or  the  due  performance  of  certain  duties.  If  the  conditioQ  is 
entire  and  unlawful,  the  bond  is  void  {Collins  v.  Blantern,  1  8m.  L.  C. 
325) ;  but  if  the  condition  is  severable  and  part  of  it  is  good,  the  bond 
is  valid  to  that  extent.  ( Yale  v.  Rex  (in  error),  6  Br.  P.  C.  61.)  In 
the  case  of  alternative  conditions,  if  one  becomes  impossible  the  other, 
as  a  general  rule,  becomes  absolute.  (^Da  Costa  v.  Dares,  1  B.  & 
P.  242.) 

If  the  condition  be  impossible  at  the  time  of  making  it,  or  uncertain 
or  insensible,  the  condition  is  void  and  the  bond  unconditionaL 
Blackstone's  Commentaries  by  Stephen,  II.  p.  107. 

No  precise  form  of  words  is  necessary  to  create  a  bond  so  long  as  there 
is  a  writing  under  seal,  acknowledging  a  debt,  or  denoting  an  intention 
on  the  part  of  the  person  who  becomes  bound  (obligor)  to  pay  another 
(obligee)  a  specified  sum  of  money,  this  is  sufficient  to  constitute  a  bond. 
Thus,  "  I,  A.  B.  have  borrowed  £10  of  C.  D.,"  or  "  Memorandum  that  A. 
owes  B.  £10,"  are  sufficient  (See  Addison,  Contr.  7th  ed.  171.)  It  is 
of  course  usual  to  introduce  the  words,  **  to  be  held  and  firmly  bound,* 
but  neither  these  nor  any  other  formal  words  of  a  similar  kind  appear  to 
be  necessary. 

If  no  time  is  limited  in  a  bond  for  payment,  the  money  is  payable  oa 
demand. 

By  the  C.  L.  Proc.  Act,  1852,  s.  96,  although  judgment  in  actions  on 
bonds  might  be  entered  up  for  the  penalty,  execution  might  only  isoe 
for  the  damages  assessed  by  the  jury. 
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Aeiion  on  a  Bond  to  Secure   t/ie  Performance  of  Duly,  and 

against  Defalcatians  in  Accounts, 

1.  The  plaiutifTs  claim  is  for  money  and  interest  due  upon 
the  defendant's  bond  for  £2000  to  the  plaintiff,  dated  the 
1st  of  August,  1883,  conditioned  that  if  J.  B.  C.  would  faith- 
fully discharge  the  duties  of  managing  clerk  to  the  plaintiif, 
«iid  honestly  account  for  and  pay  over  to  the  plaintiff  all 
moneys  coming  to  his  hands  on  behalf  of  the  plaintiff  during 
his  service  as  such  managing  clerk,  the  bond  should  be  void. 

2.  The  said  J.  B.  C,  on  September  15,  1883,  and  during  his 
«aid  service  dishonestly  appropriated  to  his  own  use  £350,  the 
moneys  of  the  plaintiff. 

Particulars : — 

Principal £350     0    0 

Interest 8    0    0 


£358    0    0 

The  plaintiff  claims  £358. 

Defence,  (a) 

The  defendant  says : 

1.  Before  the  15th  of  September,  1883,  J.  B.  C.  misappro- 
piated  other  moneys  of  the  plaintiff,  who,  knowing  of  such 
previous  misappropriations,  continued  to  employ  J.  B.  C.  in 
his  service  without  notice  to  the  defendant ;  and  the  sum  of 
£350  (if  misappropriated  at  all  by  J.  B.  C.)  was  misappro- 
|Hriated  during  such  continuance  of  the  said  service. 

2.  Alternatively  J.  B.  C.  did  not  misappropriate  the  said  sum 
of  £350,  or  any  part  thereof. 


Breach  of  Contract. 

See  Sale — Stock — Work  ayid  Labour. 

Action  for   Breach  of  Agreement  by  Defendants  to  make  a 
Propeller  Sluxfty  claiming  Special  Damage. 

1,  The  plaintiff  has  suffered    damage  by  the  defendant's 


(«)  See  PhiUpM  y.  IbxaH^  L.  R.  7  Q.  B.  666,  and  Sanderson  y.  Aston^ 
lb  R.  S  Ex.  73,  as  to  this  defence. 

O  2 
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breach  of  a  written  contract  to  make  and  deliver  to  the  plaintiff 
on  the  15th  of  November,  1883,  at  the  Surrey  Commercial 
Docky  a  new  brajss  liner  to  the  prot)eller-8haft  of  the  S.S. 
''  Bio  Tinto,"  and  a  new  brass  stem-bust  for  the  same^  both 
to  be  of  best  quality  and  workmanship. 

2.  Before  the  said  contract  was  made,  the  defendant  had 
notice  that  the  plaintiff  had  contracted  with  the  owners  of  the 
said  ship  to  repair  and  refit  the  said  ship  by  the  24th  of 
November,  1883,  and  that  if  the  defendant  should  not  perform 
his  said  contract  the  plaintiff  would  be  unable  to  perform  hi» 
contract  with  the  said  owners,  and  would  be  liable  to  pay  ta 
them  £300  for  liquidated  damages. 

3.  The  new  brass  liner,  and  new  brass  stem-bust  delivered 
by  the  defendant,  were  of  bad  quality  and  workmanship,  and 
unfit  for  use. 

4.  By  reason  of  the  defendant's  breach  of  contract  the 
plaintiff  was  unable  to  perform  his  said  contract  with  the  said 
owners  ;  and  in  an  action  brought  by  them  against  the  plaintiff 
to  recover  the  said  sum  of  £800,  and  which  the  plaintiff' 
defended  at  the  request  of  the  defendant,  the  plaintiff  was 
ordered  to  pay  £300  damages,  and  £87  for  costs  to  the  said 
owners,  and  the  plaintiff  paid  them. 

Particulars  of  special  damage : — 

Damages  paid  to  the  owners    .        .        £300  0  0 

Paid  their  costs  as  taxed.        .        .        .    87  0  0 
Plaintiff's  costs  of  defending  the  action 

brought  by  the  owners        .        •        .  103  0  0 

£490    0    0 
The  plaintiff  claims  £490. 


Defence  and  Cauntei^-clam. 

Defence. 

The  defendant  says  that : 

1.  The  defendant  never  had  any  notice  of  the  plaintiff's 
alleged  contract  with  the  owners  of  the  S.S.  "  Rio  Tmto,"  or 
any  other  contract,  or  that  the  plaintiff  would  be  liable  in  any 
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damages  if  he  should  not  perform  the  alleged  contract  or  any 
other  contract. 

2.  The  goods  deUvered  were  of  the  best  quality  and  work- 
manship. 

3.  The  defendant  did  not  request  the  plaintiff  to  defend  the 
action  by  the  owners  of  the  S.S.  "  Rio  Tinto "  or  any  other 
action. 

Gounter^Jaim. 

The  defendant  says  that : 

1.  He  sold  and  delivered  the  new  brass  liner  and  new  brass 
fitem-bust  to  the  plaintiff  at  the  agreed  price  of  £210  on  the 
15th  of  November,  1883. 

The  defendant  claims  £210. 


Breach  of  Contract  to  huild  and  deliver  a  Ship. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  contract 
in  writing  between  the  plaintiff  and  the  defendant  to  make  and 
deliver  to  the  plaintiff  at  Hull,  on  November  80th,  1883,  a 
screw  steam-ship  of  4,200  tons  burden  at  the  price  of  £100,000. 

2.  The  defendant  did  not  make  or  deliver  such  a  ship  or  any 
ship  at  all. 

Particulars  of  special  damage : — 

Increased  price  paid  to  A.  B.  for  a 

similar  ship  ....  £9000  0  0 
Paid  for  specifications  and  models  of 

ship  to  be  built  and  delivered  by 

the  defendant      ....  300    0    0 

Paid  for  use  of  similar  ship  from 

Nov.  30th,  1883,  until  January 

17th,  1884,  when  A.  B.  delivered 

his  ship 1000    0    0 


£10,300    0    0 


The  plaintiff  claims  £10,300. 
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Deferue. 
Tlie  defendant  says  that : 

1.  He  tendered  the  ship  contracted  for  to  the  plaintiff  on 
November  30th,  1883,  bnt  the  plaintiff  refused  to  accept  it. 

2.  By  the  contract  it  was  agreed  that  if  either  the  plaintiff 
or  the  defendant  should  fail  in  whole  or  in  part  to  perform  the 
contract,  any  claim  arising  thereby  should  be  referred  to  the 
arbitration  of  A.  B.,  and  that  no  action  shoidd  be  brought  for 
any  breach  of  the  said  contract  until  after  the  said  A.  B.  had 
arbitrated  upon  the  claim  arising  upon  such  breach,  and  then 
only  for  the  amount  of  the  damages  (if  any)  assessed  by  the 
said  A.  B. 

3.  The  defendant  has  always  been  and  is  ready  and  willing 
to  refer  the  plaintiff's  claim  to  the  said  A.  B.,  but  the  plaintiff 
refused  and  refuses  to  refer  it  {a). 

Action  for  Breach  of  Agreement  to  make  a  Steam  Roller  by  a 
certain  day  {time  being  of  the  essence  of  the  contract)  and 
claiming  amount  agreed  for  Liquidated  Damages. 

1.  By  a  written  contract  dated  Ist  November,  1883,  the  de- 
fendant, in  consideration  of  the  sum  of  £1,500,  agreed  to  make 
a  steam  roller  and  deliver  it  to  the  plaintiff  on  or  before  Ist 
December,  1883.  By  the  contract  it  was  provided  that  time 
should  be  of  the  essence  of  the  contract,  and  that  the  defen- 
dant should  pay  to  the  plaintiff  £400  as  liquidated  damages  if 
the  defendant  should  not  deliver  the  steam  roller  on  or  before 
Ist  December,  1883. 

2.  The  defendant  did  not  deliver  the  steam  roller  on  or 
before  1st  December,  1888. 

The  plaintiff  claims  £300  damages. 

[This  claim  may  be  varied  by  omitting  the  averments  that 
time  was  essential  and  the  liquidated  damages  agreed  and  by 
substituting : — ] 

By  the  defendant's  breach  of  contract  the  plaintiff  was 
unable  to  execute  a  contiuct  with  A.  B.  of  which  the  defendant 
had  notice.    It  was  a  term  of  the  contract  between  the  plaintiff 

(a)  As  to  this  plea  see  XkursonY.  Fitzgerald^  1  Ex.  Div.  257,  and  Scott 
V.  Avery,  6  H.  L.  C.  811,  26  L.  T.  Ex.  308. 
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and  the  defendant,  that  if  the  defendant  should  fail  to  deliver  as 
aforesaid  he  should  be  liable  for  any  damage  sustained  by  the 
plaintiff  by  reason  of  his  being  thereby  rendered  unable  to  per- 
form his  contract  with  A.  B. 

Particulars  of  damage : — 

188    .  Damages  paid  to  A.  B.         •        •        £10    0    0 
yy       Loss  of  profit  on  contract  with 

A.  B 100    0    0 


£110    0    0 


The  plaintiff  claims  £110. 

Defence. 

The  defendant  says  that : 

1.  The  plaintiff  was  not  ready  and  willing  to  pay  the  agreed 
price  of  the  steam-roller. 

2.  The  contract  did  not  provide  that  £400  or  any  other  sum 
should  be  paid  as  liquidated  damages  for  breach. 

3.  The  defendant  had  no  notice  of  the  plaintiff's  contract 
with  A.  B.,  and  it  was  not  a  term  of  the  defendant's  contract 
that  upon  breach  he  should  be  liable  for  any  damages  sustamed 
by  the  plaintiff  through  his  being  unable  to  perform  his  con- 
tract with  A.  B. 

4.  On  the  13th  of  November,  1883,  and  before  breach,  it 
was  agreed,  in  writing,  between  the  plaintiff  and  the  defendant, 
that  in  consideration  of  a  reduction  of  £100  in  the  price  of 
the  steam-roller,  the  time  for  the  delivery  of  it  should  be 
extended  until  January  1,  1884. 

5.  On  January  1,  1884,  the  defendant  tendered  the  steam- 
roller to  the  plaintiff,  but  he  refused  to  accept  it. 

Breach  of  Contract  to  Contribute  towards  the  Expense  of  Floating 

a  Company. 

1.  By  a  contract,  in  writing,  dated  the  15th  of  November, 
1888,  and  made  between  the  plaintiff  and  the  defendant,  the 
defendant  agreed,  in  consideration  of  the  allotment  of  certain 
shares  to  him,  to  contribute  any  sum,  not  exceeding  £1000, 


200  BBEACH  OF  OOVTRACT. 

which  might  be  required  as  his  share  equally  with  each  of  the 
plaintiffs  towards  the  expenses  of  floating  the  E.  T.  G.  Co. 
Limited,  and  interest  thereon  at  £5  per  cent,  per  annum. 

2.  The  company  was  floated,  and  the  defendant's  share  of 
the  said  expenses  was  £900.  The  shares  have  been  allotted  to 
him. 

■  ■ 

Particulars : — 

Dec.  31, 1883.  Defendant's  share  of  expenses  £900    0    0 

Paid  by  defendant       .        .      850    0     0 


>»        » 


Balance       .        .  £650    0    0 


The  plaintiffs    claim    £550,  and    interest    thereon  fix)m 
DiBcember  31,  1888,  until  payment  or  judgment. 

Defence, 
The  defendant  says  that : 

1.  He  denies  that  he  ever  contracted  to  pay  £1000,  or  any 
sum  towards  the  expenses  of  floating  the  R  T.  G.  Co.  Limited, 
or  any  other  company,  or  that  the  company  was  floated,  or 
that  his  share  of  the  expenses  of  floating  was  £900,  or  any 
other  sum,  or  that  any  shares  in  the  said  company  have  been 
allotted  to  him. 

2.  The  defendant's  contract  was  to  contribute  a  sum  not 
exceeding  £350  towards  the  expense  of  a  joint-trading  specu- 
lation on  the  coast  of  Peru  with  the  plaintiffs. 

8.  The  £350,  paid  by  the  defendant,  was  paid  on  account 
of  the  expenses  of  the  said  joint-trading  speculation,  and  not 
otherwise. 

Claim  for  Breath  of  Contract  to  emphy  Plaintiff  in  Erection  of 

a  ffouse. 

1.  By  an  agreement,  in  writing,  of  the  Ist  of  May,  1880, 
the  defendant  contracted  to  employ  the  plaintiff  in  the  erection 
of  a  dwelling-house  at  A.,  and  to  pay  the  agreed  sum  of  £1500 
when  the  said  dwelling-house  was  completed. 

2.  The  defendant  has  refused  to  allow  the  plaintiff  to  com- 
plete the  erection  of  the  said  house,  and  the  plaintiff  has  not 
received  any  portion  of  the  said  sum  of  £1500. 

The  plaintiff  claims  £500  damages. 
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188—.    No. 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.        .        .        •        Plaintiff, 

and 
CD..        .        .        Defendant. 

(By  original  Action.) 

And  between  the  said  CD.        .        .        Plaintiff, 

and 
The  said  A.  B.  and  E.  F.  .        .        Defendants. 

(By  Counter-claim.) 

Defence  and  Counter-claim. 

Defence. 

The  defendant  says : 

1.  It  was  a  term  of  the  said  agreement  of  the  1st  of  May, 
1880,  that  if  the  plaintiff  did  not  construct  the  works  men- 
tioned therein  according  to  the  satisfaction  of  M.  N.,  the 
defendant's  surveyor,  the  defendant  might  at  any  time  dismiss 
ihe  plaintiff  from  further  proceeding  with  the  said  works  and 
employ  some  one  else. 

2.  The  plaintiff  did  not  construct  the  said  works  according 
to  the  satisfaction  of  the  said  M.  N.,  whereupon  the  defendant 
dismissed  hun  from  further  proceeding  with  the  same,  which  is 
the  grievance  complained  of. 

Counter-claim, 

The  defendant  repeats  paragraphs  1  and  2  of  the  defence,  and 
says  further : 

3.  That  by  reason  of  the  plaintiffs  failure  to  construct  the 
said  works  according  to  the  satisfaction  of  the  said  M.  N.,  he 
was  put  to  great  expense  in  employing  other  persons  to  do 
the  said  work.  Particulars  of  the  expenses  to  which  the 
defendant  was  put  were  delivered  before  action  brought. 

4.  On  the  1st  of  May  the  defendant  E.  F.«  by  his  bond  of 
that  date,  covenanted  that  he  would  indemnify  the  defendant 
to  the  extent  of  £200  for  any  loss  which  he  might  sustain  by 
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the  plaintifTs  faflore  to  complete  the  said  contntct  of  the  Ist 
of  l^y. 

5.  The  plaintiff  has  fafled  to  complete  his  said  contract,  and 
the  defendant  has  soffered  a  loss  exceeding  £200. 

The  defendant  coonter-claims  : — 

(1)  Against  the  plaintiff  for  £ damages  ;  and 

(2)  Against  the  defendant  E.  F.  for  the  snm  of  £200. 

(Heading  as  in  the  last  Form.) 

Bfplt/  of  Plaintiff  A.  B. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  counter-claim  the  plaintiff  says  that  the  said 
works  were  constructed  to  the  satisfaction  of  the  said  M.  N. 

8.  The  defendant  was  not  put  to  any  expense  by  the  aUeged 
failure  of  the  plaintiff  to  construct  the  works  to  the  satisfaction 
of  M.  X. 

Replt/  of  Defendant  E.  F. 

1.  The  defendant  E.  F.  did  not  covenant  that  he  would 
indemnify  the  plaintiff  to  the  extent  of  £200,  or  any  other 
sum,  for  any  loss  he  might  sustain  by  the  failure  of  the  plaintiff 
to  complete  the  said  works  to  the  satisfaction  of  the  said 
M.N. 

2.  The  plaintiff  did  not  fail  to  complete  the  said  works  to 
the  satisfaction  of  M.  N. 

8.  If  he  has  so  failed,  the  defendant  has  not  sustained  any 
damage. 


Breach  of  Fromise  to  Marry  (a). 
Claim  hj  Plaintiff  for  Breach  of  Promise  to  Marry, 

1.  The  plaintiff  has  suffered  damage  by  breach  of  promise  by 
the  defendant  to  marry  her  on  the  14th  of  November,  1888  [«% 

promise  (^)  ^  promise  to  marry  on  which  an  action  is  based,  need  not  ht 

to  marry  evidenced  by  any  writing,  and  may  be  proved  entirely  by  (Miol,  thoqgli 
need  not  be  ^*  ^  ^^^^  ^^  remember  that  by  the  32  &  33  Vict.  c.  68,  a.  2,  it  is  pnoridfld 
that  "  no  plaintiff  in  any  action  for  breach  of  promise  of  mairiage  dull 
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within  a  reasonable  time,  which  elapsed  before  action]  [or,  on 
the  death  of  A.  B.,  which  happened  before  action]. 

2.  The  defendant  refused  to  marry  the  plaintiff  on  the  14th 
of  November,  1883  [or,  within  a  reasonable  time]  [or,  on  the 
death  of  A.  B.]. 

Particulars  of  special  damage :  — 

Nov.    Loss    of    appointment    of    head 
1883.       milliner  at  Messrs.  X.,  Y.,  &  Z.'s 

at  salary  of  £2  a  week,  viz.      .      £100    0     0 
Cost  of  trousseau  .        .        •  95    0    0 


£195    0     0 


The  plaintiff  claims  £695. 


recover  a  verdict  anlcss  his  or  her  testimony  shall  be  corroborated  by 
some  other  material  evidence  in  support  of  such  promise."    As  to  what   Corrobora- 
amoants  to  corroboration  within  this  section,  see  JJcMtla  v.  iSfern^  46  tion  of 
L.  J.  467,  2  C.  P.  D.  265.    An  infant  may  sue  in  such  an  action,  but  is  plaintiff 
Bot  liable  to  be  sued.    (Holt  v.  Ward,  2  Str.  937.)    The  action  falls  essential. 
within  the  rule  actio  personalis  moritnr  cum  persona,  and  cannot  be 
maintained  by  an  executor  or  administrator.    (Cltamberlain  v.  William' 
j^Ji,  2  M.  &  S.  408.) 

The  averments  in  the  claim  are  generally  very  simple.    There  is  first  a  Averment<( 
statement  of  the  agreement  to  maiTy,  and  then  in  another  paragraph  a   j^  the 
statement  of  a  breach  of  such  promise.    There  may  be  a  breach  by  refusal   statement 
to  perform  the  contract,  although  the  time  for  performance  has  not   q{  claim. 
amved,  as  where  A.,  having  promised  to  marry  B.  on  C.'s  death,  in  C.*s 
lifetime  absolutely  refused  to  marry  B.    (Frost  v.  Knight,  L.  R.  7  Ex. 
111.)     The  jury  in  assessing  damages  may  take  into  account  the  )x>sition  Measure  of 
in  life  and  means  of  the  defendant,  and  also  the  injury  to  the  plaintiff's  damages. 
feelings.     (Smith  v.  Woodjinc,  1  C.  B.  N.  S.  660 ;  Berry  v.  Da  Costa^ 
L.  B.  1  C.  P.  331.) 

Among  the  defences  that  may  be  set  up  are :  1.  That  the  defendant 
never  promised  to  marry  the  plaintiff;  2.  That  he  promised  condi- 
tionally, and  the  condition  has  not  yet  been  fulfilled  ;  3.  Tliat  sin4!e  the 
promise  the  defendant  has  discovered  that  the  plaintiff  has  been  guilty  of 
gross  immorality  or  depraved  conduct,  of  which  he  or  she  was  ignorant  Immorality 
at  the  time  of  the  engagement  (Irving  v.  Greenwood,  1  C.  A:  P.  350) ;   ^f  piaintiffV 
4.  That  the  plaintiff  has  been  guilty  of  material  misrepresentation  as  to   •^rhen  a 
the  real  circomstances  of  his  or  her  family,  and  his  or  her  previous  life   defence. 
(  Wharton  v.  Lewis,  1  C.  &  P.  529)  ;  5.  That  the  plaintiff  has  exonerated 
the  defendant  from  his  or  her  promise.    Such  an  exoneration  may  be  When  an 
implied  from  the  demeanour  and  conduct  of  the  parties.    The  total  cessa-  exoneni- 
tion  of  intercourse  and  correspondence  for  two  or  three  years  is  evidence   tion  by  the 
for  the  jury  on  a  plea  of  exoneration,  although  on  the  last  occasion  they  plaintiff 
were  seen  together  the  plaintiff  refused  to  give  up  the  defendant's  letters,   will  bo 
saying  it  would  be  like  giving  him  up  altogether.    (Davis  v.  Bomford,   implied. 
6  H.  it  K.  245.)    6.  The  Statute  of  Limitations,  which,  in  the  case  of  this 
aetkm,  is  a  bar  after  the  lai)8e  of  six  years  from  the  breach  of  the  promise. 

It  has  been  decided,  however,  that  bodily  infirmity,  supervening  after 
the  pFomise  and  rendering  it  dangerous  to  the  defendant's  life  to  marr}". 


204 


BREACH  OF  PROXIBE. 


Defence. 

The  defendant  says  that : 

1.  He  was  an  infant  at  the  time  of  making  the  alleged 
promise. 

2.  The  defendant  was  exonerated  by  the  plaintiff  before 
breach.  Particulars  are  as  follows  : — ^An  anungement  between 
the  plaintiff  and  the  defendant  made  verbally  on  the  Ist  of 
October,  1883. 

3.  When  the  defendant  made  the  alleged  promise  he  was  not 
aware,  nor  was  he  aware  until  the  1st  of  October,  1883,  that,  as 
the  fact  w^as,  the  plaintiff  had  been  seduced  and  had  borne  au 
illegitimate  child  in  the  year  1881  (h). 

Claim  for  Breach  of  Promise  to  Marry y  alleging  Sedttclion  as 

Matter  of  Aggratfation  (c). 

1.  The  plaintiff  has  suffered  damage  by  breach  of  promise  by 
the  defendant  to  maiTy  her  ^vithin  a  reasonable  time,  which 
elapsed  before  action. 

2.  The  plaintiff,  relying  upon  the  said  promise,  permitted  the 
defendant  to  debauch  and  carnally  know  her,  whereby  the  de- 
fendant infected  her  with  a  venereal  disease. 


what  wiU     ig  jjQ  answer  to  an  action  for  breach  of  promise  to  marry  (^Ilall  v.Wright, 

not  consti-     e.  b.  &  E.  746,  766)  ;  so  on  the  authority  of  the  last  case,  insanity  in  the 

tute  a  plaintiff  existing  unknown  to  the  defendant  previously  to  his  promise^ 

defence  to     ^as  held  to  be  no  defence  {Baker  v.  Oirticright,  10  C.  B.  N.  S.  124) ;  80 

this  action,    a  pre-contract  on  the  part  of  the  plaintiff  to  marry  another  person,  which 

the  plaintiff  concealed  from  the  defendant  at  the  time  of  his  promise,  is 

no  aefence  to  the  action  without  fraud  {Beechey  v.  Brmcn,  E.  B.  &  B. 

796) ;  so  it  is  no  defence  that  the  defendant  is  a  married  man,  and  was 

married  when  he  promised,  provided  the  plaintiff  was  ignorant  of  the 

fact.     {Millward  v.  Littlevxwd^  5  Exch.  776.) 

A  ratification  after  majority  of  a  promise  made  by  an  infant  is  TOid 
(37  &  38  Vict.  c.  62,  s.  2),  but  as  to  what  amounts  to  a  fresh  promise,  uid 
what  to  a  mere  ratification  of  the  old  promise,  see  Coxhead  t.  M%Ue%f  S 
C.  r.  D.  439  ;  Xorthcote  v.  Dovghtij,  4  C.  P.  D.  386 ;  and  IHtcham  T. 
Wurrall,  6  C.  P.  D.  410.) 

(h)  Unless  supported  by  very  clear  evidence  this  is  a  very  dangerooi 
plea. 

(c)  The  seduction  alleged  in  the  second  paragraph  does  not  grre  tbe 
plaintiff  a  new  cause  of  action,  but  it  is  properly  pleaded  as  a  '*  materiil 
fact'*  (R.  S.  C.  Order  XIX.,  r.  4).  Even  if  it  were  not  a  statement  «f 
"  material  fact "  the  Court  will  not  strike  it  out,  for  it  is  neither  soaiMialoai 
nor  does  it  tend  to  prejudice  or  embarrass  the  fair  trial  of  the  actios* 
{MiUinfftm  v.  Loring,  6  Q.  B.  Div.  190,  C.  A.) 
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3.  The  defendant  refused  to  many  the  plaintiif  within  a 
Teasonable  time. 

Particnlars  of  special  damage : — 

Nov.  1883.  Dr.  Smith  for  medical  attendance    £10  10    0 
The  plaintiff  claims  £1000. 


Charter-Party  («). 

1.  SiaUmmi  of  Claim  in  Action  by  Ship   Owner  against 
Charterer  for  Detention  beyond  the  Demurrage  Days. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charter- 
party,  dated  the  10th  of  March,  1882,  between  the  plaintiff 
and  the  defendant,  of  the  ship  "  May." 

2.  The  ship  was  detained  at  the  port  of  loading. 

(a)  **  A  charter-party  is  a  contract  whereby  the  ship-owner  or  the  ship-  tx  ^  .  . 
master  coyenants  or  agrees  for  the  use  of  the  ship  by  the  charterer  for  some  •^®"/*»*>o'* 
iipecified  period  of  time,  or  for  a  particular  voyage  or  adventure  "  (Addi-  ^^  charter- 
eon  on  (>>ntract8,  7th  ed.,  718).    The  ship-owner  by  the  charter-party  P^^T* 
expressly  gmnts  the  vessel  to  be  used  by  the  charterer,  but  this  will  not 
generally  (though  sometimes  it  wiU  be  otherwise,  see  Trinity  Jlimne  v. 
C^rk,  4  M.  &  S.  295 ;  Jlutton  v.  Bragg  j  7  Taunt.   14)  be  regarded  as 
a  demise  of  the  ship,  so  as  to  clothe  the  charterer  with  the  possession  of 
the  Tessel,  bat  simply  as  a  contract  for  the  use  of  the   ship,  together 
with  the  services  of  the  master  and  crew,  for  the  purpose  of  carrying 
merchandise. 

The  dntj  of  the  charterer  is  to  load  his  cargo  on  board  within  the  agreed 
time,  and  there  is  also  an  implied  contract  on  his  part  not  to  put  on 
board  without  notice  packages  of  dangerous  or  corrosive  matter,  the  Correlative 
Datue  oi  which  the  ship-owner  or  his  agents  could  not  be  reasonably  ex-  rights  and 
pected  toknow.     (^Brau  v.  Maitland,  6  E.'&  B.  470  ;  L.  J.  26  Q.  B.  49.)  duties  of 
Tlie  datj  of  the  ship-owner  is  to  fulfil  all  the  terms  of  the  charter-party  charterer 
and  sifelj  convey  tne  goods  to  their  destination,  the  loss  arising  £rom  and  ship- 
certain  perils  being  excepted,  and  his  right  is  either  then  or  before  (if,   owner. 
Imt  only  if,  it  has  been  so  expressly  agreed)  to  receive  the  freight  due 

A  deviation  from  the  course  of  the  voya^  to  save  life  is  justifiable,  but 
not  to  save  property  ;  and  if  the  ship  deviates  vrith  the  latter  object  the 
ahipowner  is  liable  to  the  charterer  for  any  loss.  {Scaramanga  v.  Stamp, 
sap.  DiT.  295  ;  49  L.  J.  674.) 

If  the  charterer  fails  to  load  a  cargo,  or  loads  an  insufficient  cargo  so 
that  the  diip-owner  cannot  claim  the  full  amount  of  freight  to  which  he 
ii  entitled  by  the  terms  of  the  charter-party,  he  is  liable  for  damages  in 
an  action  by  the  ship-owner.  In  an  action  for  not  loading,  the  ship- 
owner must  prove  at  the  trial,  compliance  with  all  warranties  and  conm* 
tions  on  his  part.  The  description  of  a  ship  may  be  a  warranty.  Thus, 
if  she  be  dcBcribed  as  of  class  A  1  and  is  not  so,  Uiis  would  be  an  answer 
to  an  action  for  not  loading  (Burnt  v.  Ushorne^  18  C.  B.  144 ;  L.  J.  25 
C  P.  209)  ;  so  a  description  of  a  ship  as  **  now  in  a  particular  port  ** 
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Particulars  of  damage : — 

1882.        10  days'  detention  l)eyond  the 

Jan.  1  to        demurrage  days  at  £25  a 

Jan.  10.        day 

The  plaintiff  claims  £250. 


£250     0    0 


Wb&t  coil' 
stitates  a 
warranty 
or  condi- 
tion prc- 
<^ent. 


Demurrage^ 
when 
action  for 
lies. 


Delay  oc- 
casioned by 
unforseen 
«vent8. 


amounts  to  a  warranty  that  she  really  is  there  {Behn  v.  Bumu*^  3  B.  & 
S.  751  ;  L.  J.  32  Q.  B.  204)  ;  so  "  now  at  sea,  having  sailed  three  weeks 
ago,"  is  a  condition  precedent.    (Ollive  v.  Booker^  1  Exch.  416.) 

Where  the  ship  is  chartered  for  a  given  time  and  not  for  a  Toyage 
merely,  the  stipulation  as  to  the  time  when  the  ship  shall  be  ready  to 
sail  or  to  load  is  a  condition  precedent  {Seegar  v.  Dutnie^  8  C.  B.  N.  8. 45, 
72  ;  L.  J.  30  C.  P.  65  ;  Tn^lly  v.  Howling,  45  L.  J.  766  ;  2  Q.  B.  D.  182) ; 
and  delay,  even  though  caused  by  the  excepted  perils,  when  so  great  as  to 
put  an  end  in  a  commercial  sense  to  the  speculation,  exonerates  the 
charterer.  (Jackson  v.  Union  Marine  Injturance  6*0.,  L.  E.  8  C  P.  672 ; 
L.  R.  10  C.  P.  125  ;  44  L.  J.  C.  P.  27.) 

There  is  an  implied  warranty  on  the  part  of  the  ship-owner  that  his 
ship  shall  be  seaworthy  at  the  commencement  of  the  voyage,  and  where 
she  was  not,  and  in  consequence  the  charterer's  cargo  was  lost,  it  was  held 
that  he  could  recover  its  value  from  the  ship-owner  (Kopitoff  v.  Wilmn, 

1  Q.  B.  D.  337  ;  45  L.  J.  Q.  B.  436 ;   Cohen  v.  Davidson,  46  L.  J.  305 ; 

2  Q.  B.  D.  459 ;  Stunton  v.  Richardson,  45  L.  J.  230  (H.  L.^).  The 
measure  of  damages  for  not  loading  any  cai^o  is  the  amount  of  freight 
which  would  have  been  carried,  deducting  expenses  and  any  profit  earned 
during  the  time  covered  by  the  charter. 

Demurrage.^ — The  charterer  usually  covenants  to  load  and  unload  the 
vessel  within  a  certain  time,  or  if  he  fails  to  do  so,  to  pay  so  much  a 
day  during  the  delay.  This  delay  as  well  as  the  payment  is  called 
demurrage.  The  days  which  by  the  charter-party  are  allowed  to  the 
charterer  to  load  or  unload  are  called  lay  days  ;  and  these  days  are,  in 
the  absence  of  a  contrary  usage,  to  be  taken  as  consecutive  or  running 
days.  {Brown  v.  Johnson,  10  M.  &  W.  331.)  The  lay  days  allowed  are 
to  be  reckoned  from  the  time  of  the  ship's  arrival  at  the  usual  place  of 
discharge,  and  not  from  her  arrival  at  the  entrance  of  the  port,  aJthoogh 
for  the  purposes  of  navigation  she  may  have  discharged  a  portion  of 
her  cargo  {Brereton  v.  Chapman,  7  Bing.  559  ;  Kell  v.  Anderson,  10  M. 
&  W.  498) ;  and  where  by  a  charter-party  a  specified  sum  is  to  be  paid  for 
each  day  over  and  above  the  lying  days,  that  sum  is  payable  in  respect 
of  a  fraction  of  a  day  during  which  the  ship  is  detained.  (0[nnm€rcisil 
Steamship  Co,  v.  Boulton,  44  L.  J.  Q.  B.  219.)  When  the  clujter-party 
is  silent  as  to  the  time  of  loading  and  unloading,  the  contract  implied 
by  law  is  that  each  party  will  use  reasonable  diligence  in  peifonniiig 
that  part  of  the  loading  or  delivery  which  by  the  custom  of  the  port 
falls  upon  him.  The  charterer  cannot  escape  from  liability  on  lus 
express  covenant  to  pay  demurrage  by  showing  that  the  delay  WM 
occasioned  by  some  unforeseen  event  not  provided  for  by  the  oontnct, 
such  as  the  crowded  state  of  the  docks  (though  here  it  may  be  other- 
wise if  there  is  a  custom  of  the  port  that  ships  of  the  kind  should  not  be 
considered  as  arrived  until  they  get  a  discharging  berth  within  the  dock 
(Steamship  Co.,  Norden,  v.  Dempsey,  45  L.  J.  764) ;  or  the  deli^  of  Cnstam- 
house  officers,  or  the  inclemency  of  the  weather  [Blight  v.  Pitge,  S  B.  1^ 
P.  295),  or  the  neglect  of  the  holders  of  the  bill  of  ^ing  to  preaent  it 
and  claim  the  goods.  (Erichsen  v.  Barkworth,  3  H.  &  N.  894  ;  L.  J.  S8 
Ex.  95  ;  Tiis  v.  Byers,  45  L.  J.  511  ;  1  Q.  B.  D.  244.)  But  if  i^fttr  ike 
loading  has  been  completed,  the  vessel  is  detained  by  a  sadden  frost  or  l^ 
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2.  Statement  of  Claim  in  Action  by  Ship  Owner  against 

Gharterer  for  Refusing  to  Load. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charter- 
party,  dated  the  1st  of  January,  1882,  between  the  plaintiff  and 
the  defendant,  of  the  ship  "  S," 

2.  The  defendant  refused  to  load  the  said  ship,  and  she  was 
detained  at  the  port  of  K.  for  thirty  days  before  the  plaintiff 
could  obtain  another  charter-party  for  her. 

Particulars  of  damage : — 

{1.)  1881.     30  days  detention  of  the  said 
March  1  to       ship  beyond  the  demurrage 
March  81.        days  at  £10  a  day    .        .       £300    0    0 
(2.)    Difference  between  the  freight 
the  plaintiff  would    have 
earned  under  the  charter- 
party  of  the  1st  of  January, 
1882,  and  the  freight  he 
did  earn  .        •        •        .       £100    0    0 

The  plaintiff  claims  £400. 

fool  weather  and  contrary  winds,  the  charterer  is  not  liable.  {Jamieson  y. 
Zamrie,  6  Bro.  P.  C.  474.) 

JSrei^kf] — Either  the  master  or  the  ship-owner  may  sue  for  freight, 
bot  in  the  absence  of  agreement,  no  freight  is  due  until  the  goods  be 
cazried  to  their  destination,  and  then  freight  is  to  be  calculated  and 
paid  on  that  amount  only  which  is  put  on  board,  carried  throughout 
the  wlude  Toyage,  and  delivered  at  the  end  to  the  merchant.    ( Oibsan 
T.  Shtrge,  10  Kxch.  639  ;  L.  J.  24  Ex.  121.)    Where  the  ship-owner 
csniea  the  cargo  to  the  port  of  destination,  but  from  the  nature  of 
the  cargo  is  unable  to  land  it  there,  the  freight  becomes  payable  ;  and   Freight 
if  the  prudent  course  for  the  master  to  adopt  is  to  bring  the  cargo   when  pay- 
bome  again,  he  is  entitled  to  be  paid  back  freight  as  well  as  the   able. 
expenses  incarred  in  endeayouring  to  land  the  cargo.     QGaudet  y. 
JBrifum,  L.  R.  5  P.  C.  134.)    Though  freight  is,  as  stated,  only  payable 
on  the  safe  arriyal  of  the  cargo  at  the  port  of  destination,  still  payments 
mflde    in  adyance  on  account  of  freight  cannot  be  recovered  back 
althoQgfa  the  ship  is  lost.    iByme  y.  Schiller,  L.  R.  6  Ex.  20, 319.)    The 
ship-owner  may  recover  freight  pro  rafd,  if  the  shipper  accepts  part  of   p,'o  rata 
the  goods,  though  carried  under  an  entire  contract  for  freight  {Mitchell  freight. 
T.  jSurthey,  2  N.  C.  566)  ;  or  accepts  the  goods  before  the  completion  of 
tiie  Toyage.     (  Vleirboom  v.  Chapman,  13  M.  &  W.  238.)    The  foundation 
of  any  (daim  for  freight  pro  ratd  is  an  agreement  between  the  ship- 
owner and  the  charterer  that  delivery  shall  be  accepted  at  an  inter- 
mediate port)  and  freight  j^ro  ratd  paid  for  it,  because,  ''according  to  the 
tenns  of  an  ordinary  charter-party  or  bill  of  lading,  the  whole  voyage 
must  be  acoomplished  before  any  freight  becomes  payable.    The  master 
cannot)  \fj  wrcmgfully  stopping  short  of  the  place  of  destination,  compel 
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Defence, 

1.  At  the  time  of  the  entermg  into  the  said  charter-party  of 
the  Ist  of  January^  1881,  the  plaintiff  described  the  '*  S/'  as 
being  then  classed  A 1.  The  '^  S."'  was  not  at  that  time  claased 
Al. 

2.  The  defendant  further  says  that  the  "  S."  did  not  arrive 
at  the  loading  port  by  the  Ist  of  February,  1881,  and  thereupon 
the  charter-party  of  the  said  1st  of  January  was  cancelled  pur- 
suant to  a  cancelling  clause  therein. 

8.  Claim  ly  Ship  Oimw  against  Ghariererfor  Agreed  Hire  of 

Chartered  Vessel. 

1.  By  a  charter-party  dated  the  8rd  of  August,  1880, 
between  the  plaintiff  of  the  ship  "  Queen  "  and  the  defendant, 
the  defendant  chartered  the  said  ship  for  the  i)eriod  of  four 
months  for  the  monthly  sum  of  £1,000. 

2.  The  "Queen"  made  several  voyages  under  the  said 
charter-party  extending  over  the  agi*eed  term  of  four  months. 

The  plaintiff  claims  £4,000. 

Defe^Ke. 

1.  By  the  charter-party  sued  upon,  it  was  provided  that 
if  any  accident  should  happen  or  any  repairs  should  become 
necessary  to  the  engines  or  boilers  of  the  said  ship,  the  defen- 
dant should  be  allowed  a  deduction  of  £20  a-day  from  the 
charter-money  for  each  day  occupied  in  the  making  of  such 
repairs. 

2.  On  the  10th  of  September,  1880,  repairs  became  necessary 
to  the  engines  and  boilers  of  the  said  ship,  and  ten  days  were 
occupied  in  effecting  such  repairs. 

8.  Before  action  brought  the  defendant  tendered  to  the 


the  owner  of  the  goods  to  take  them  and  pay  the  freij^t  even  for  tlit 
part  of  the  voyage  perfonned,  any  more  than  the  charterer,  on  the  otber 
hand,  can  insist  on  having  the  cargo  delivered  at  an  intermediate  pleos, 
80  as  to  deprive  the  ship-owner  of  the  opportunity  of  earning  the  foU 
freight"  {Per  Cockbum,  L.C.J.,  in  Metcalfe  v.  Britannia  Irm^  Ck, 
45  L.  J.  837  ;  46  L.  J.  443  ;  1  Q.  B.  D.  613  ;  2  Q.  6.  D.  423.  Andaeeelio 
as  to  freight,  jtro  ratdy  Hooper  v.  liumeMy  1  C.  P.  D.  137 ;  45  L.  J.  G.  F, 
877  ;  Hill  v.  WxUon,  4  C.  P.  D.  329  ;  48  L.  J.  C.  P.  764.) 


■\ 
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plaintitf  the  sum  of  j£8800  in  full  satisfaction  of  his  claim 
herein,  which  the  defendant  refused  to  accept. 

4.  The  defendant  brings  into  Court  the  sum  of  £3800,  and 
88J8  that  the  same  is  sufficient  to  satisfy  the  plaintiff^s  claiin 
herein. 

Reply. 
The  plaintiff  joins  issue  on  the  defence. 

4.  Claim  m  an  Action  for  Expenses  for  DiscJiargiiig  Cargo  on 
Defendanfs  refusing  to  do  so,  and  for  Demurrage. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charter- 
party  dated  the  16th  of  September,  1876,  made  between  the 
plaintiff,  the  owner  of  the  ship  ^'  Royal,"  and  the  defendant. 

2.  The  defendant  refused  to  unload  and  take  delivery  of  the 
cai^,  and  the  plaintiff  was  compelled  to  discharge  the  same. 


Particulars  of  damage :— . 

1876.  Srdto 

Expenses    of    discharging 

7th  Dec. 

the  cargo      . 

8th  Dec. 

Paid  by  the  plaintiff  for 

lighterage  of  the  cargo 

from  Neve  to  Amster- 

dam     .        •        •        • 

IstDecto 

Detention  of  the  ship  for 

10th  Dec. 

ten  days  at  £10  a  day  . 

£250    0    0 


130    0    0 
100    0    0 


The  plaintiff  claims  £480. 


Defence. 

1.  The  '^Boyal,"  instead  of,  in  accordance  with  the  charter- 
party,  c(HnpIeting  her  voyage  and  proceeding  to  Amsterdam 
or  so  near  thereto  as  she  could  safely  get,  proceeded  only  to 
Neve,  a  place  not  within  the  port  of  Amsterdam,  and  the 
captain,  despite  the  protest  of  the  defendant,  discharged  the 
cargo  Aere  and  had  it  warehoused. 

2,  The  said  ship  could  have  proceeded  to  Amsterdam  or 
mudi  nearer  thereto  than  Neve. 

S.  There  is  a  well-known  custom  of  the  port  of  Amsterdam, 
whereof  die  plaintiff  had  notice  when  the  said  charter-party  was 
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signed,  whereby  the  owners  of  all  vessels  charteied  as  aforesaid, 
bound  for  Amsterdam,  if  sach  vessels  discharge  their  caigoe  at 
Neve,  pay  the  expenses  of  and  incidental  to  the  discharging 
and  conveying  them  by  lighters  to  Amsterdam. 

5.  Claim  in  Actum  far  Balance  of  Freight  or  in  the  AltemaHve 

for  Dcmages. 

1.  On  the  24:th  September,  1876,  the  defendant  chartered 
the  plaintiff's  ship,  the  "Zebra,"  by  a  charter-party  of  that  date 
for  a  voyage  from  A.  to  B.  at  an  agreed  freight  of  £4188. 

2.  The  "  Zebra  "  performed  the  said  voyage  from  A.  to  B. ; 
but  the  defendant  has  only  paid  to  the  plaintiff  £8995  in 
respect  of  snch  freight. 

3.  In  the  alternative  the  plaintiff  says  that  after  the  said 
charter-party  was  entered  into  and  upon  the  arrival  of  the  '^  Zebra  " 
at  A.,  the  defendant  refused  to  load  her,  and  in  consequence 
the  plaintiff  was  compelled  to  load  the  said  vessel  at  a  lower 
rate  of  freight  and  he  has  lost  the  sum  of  £143,  the  difference 
between  the  freight  the  defendant  agreed  to  pay  and  the  freight 
the  plaintiff  actually  obtained. 

The  plaintiff  claims  £143. 

Defence. 

1.  The  "  Zebra  "  did  not  arrive  at  A.  until  after  the  20th  of 
December,  1876,  whereupon  the  defendant  cancelled  the  charter- 
party  in  pursuance  of  a  clause  therein  authorising  its  cancellation. 

2.  The  defendant  afterwards  offered  to  load  the  vessel,  upon 
the  captain  of  the  "Zebra,"  with  the  plaintiff's  approval, 
entering  into  a  fresh  charter-party  to  proceed  from  A.  to  B.  at 
an  agreed  freight  of  £3995,  and  the  captain  of  the  "Zebra," 
with  the  plaintiff's  approval,  duly  entered  into  such  charter- 
party. 

Reply, 

1.  The  plaintiff  admits  that  the  "Zebra"  did  not  arrive  at 
A.,  until  after  the  20th  December,  1876,  but  the  defendant  did 
not  thereupon  or  at  all  cancel  the  said  charter-party. 

2.  If  the  defendant  did  cancel  the  said  charter-party,  the 
notice  cancelling  the  same  was  not  given  within  a  reasonaUe 
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time  after  the  20th  December,  1876,  as  provided  by  the  terms 
of  the  said  charter-party. 

8.  If  the  master  of  the  said  ship  accepted  the  said  offer  in 
the  2nd  paragraph  of  the  statement  of  defence  mentioned,  which 
the  pkdntifF  does  not  admit,  and  effected  a  charter-party  as  men- 
tioned, he  did  so  without  the  authority  of  the  plaintiff. 

4.  The  defendant,  on  the  arrival  of  the  said  ship  at  A.,  and 
before  the  alleged  cancehnent  of  the  said  first  charter-party,  and 
before  the  efifecting  of  the  said  alleged  second  charter-party,  had 
loaded  the  said  agreed  cargo  under  the  charter-party  in  the 
statement  of  claim  mentioned. 

Refamder. 
The  defendant  joins  issue  upon  the  reply. 

4}.  Claim  in  Action  far  Differmcs  betwem  EstinvaUd  Amount  of 
Freighi  under  Gharier-party  and  Ammmt  paidy  part  of 
Cargo  being  mads  up  cf  Lighter  Material  ffujtn  agreed. 

1.  By  charter-party  bearing  date  the  2nd  of  October,  1876,  it 
was  agreed  between  the  plaintiff  and  the  defendant  that  the 
plaintiff's  ship,  the  "  H.,"  should  proceed  to  B.  and  there  load 
from  the  defendants  a  AiU  and  complete  cargo  of  seed  and  then 
proceed  to  G.  and  deliver  her  said  cargo  at  an  agreed  freight  of 
40#.  per  ton. 

2.  The  defendant  did  not  load  the  ''  H.''  with  a  full  and 
complete  cargo  of  seed  but  only  with  2000  bags  of  seed. 

8.  It  was  then  agreed  between  the  plaintiff  and  the  defendant 
that  the  defendant  should  be  at  liberty  to  fill  the  said  ship  with 
cotton,  paying  the  plaintiff  for  any  extra  ballast  required,  and 
indemnifying  him  from  any  loss  of  freight  by  reason  of  the 
flhipment  of  cotton  instead  of  seed. 

Particulars  of  claim  : — 

Diflferenoe  between  freight  plaintiff 
obtained  and  the  freight  that  would 
have  been  earned  if  complete  cargo 
shipped £330    0    0 

Paid  for  extra  ballast  .        .         50    0    0 


The  plamtiff  claims  £880. 


p  2 
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7.  Claim  against  Shipowner  for  not  accepting  Cargo. 

1.  The  plaintiff  has  sustained  damage  by  breach  by  the 
defendant  of  a  charter-party  of  the  Ist  May,  1880,  by  which  he 
agreed  that  his  ship,  the  "  C,"  should  forthwith  proceed  to  P. 
and  load  a  cargo  of  mules  belonging  to  the  plaintiff,  and  carry 
them  to  S. 

2.  The  said  ship  did  not  forthwith  or  at  all  proceed  to  P. 

8.  The  plaintiff  had  a  contract  with  the  English  Government 
by  which  if  the  said  mules  had  been  forthwith  shipped  at  P. 
and  conveyed  to  S.,  the  latter  would  have  purchased  them,  and 
the  defendant  had  notice  of  the  said  contract,  and  the  said 
charter-party  was  entered  into  with  reference  to  it. 

Particulars  of  damage  : — 

Loss  of  profit  on  the  said  contract     .    £1100    0    0 
Cost  of  conveying  mules  to  and  from 
the  port  of  P.,  and  the  charge  of 
their  keep  while  there    «        «        ,        120    0    0 

The  plaintiff  claims  £1220. 

Defmce. 

1.  The  defendant  did  not  enter  into  the  charter-party  allied 
in  the  statement  of  claim  or  any  other  charter-party, 

2.  The  plaintiff  did  not  have  the  contract  with  the  English 
Government  mentioned  in  the  statement  of  claim. 

8.  If  he  had,  the  defendant  had  no  notice  or  knowledge  of  it; 
andif  any  charter-party  was  entered  into,  it  was  not  with  reference 
to  any  such  contract. 

4.  After  the  failure  of  the  "  C."  to  arrive  at  P.,  the  plaintiff 
had  ample  time  and  opportunity  to  charter  another  vessel  to 
convey  the  said  mules  to  S.  for  delivery  within  the  terms  of  his 
alleged  contract  with  the  English  Government. 

8.  Claim  iti  an  Action  against  Sh^xnvner  for  refusing  Service  (f 

the  Creiv  in  taking  Cargo  on  Board. 

1,  By  a  charter-party  dated  the  1st  of  September,  1880, 
between  the  plaintiff  and  the  defendant,  of  the  ship  **  Argus," 
it  was  agreed  that  the  "  Argus'*  should  proceed  fix>m  L.  to  K, 
and  there  take  .on  board  a  cargo  of  iron,  and  that  in  loading 
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the  said  ship  the  plaintiff  should  have  tlic  services  of  the  ship's 
crew  free  of  charge. 

2.  The  plaintiff  brought  a  cargo  of  iron  alongside  the  said 
fihip  in  lighters,  but  the  defendant  refused  to  take  it  on  board 
jbr  several  days,  and  then  refused  to  allow  the  plaintiff  the  use 
of  the  ship's  crew  in  loading. 

Particulars  of  damage  : — 

2nd  to  5th  Paid  labourers  to  load  the  said 

Dec.  1880.        ship £130    0    0 

27th  Nov.  Extra  hghterage  charge  in  con- 
to  2nd  sequence  of  defendant's  re- 
Dec  1880.  fusal  to  accept  the  cargo      •        30    0    0 

The  plaintiff  claims  £160. 

9.  Action  against  Shipowner  for  Loss  of  Canjo  owing  to  the  Sfiip 

not  being  Seaworthy. 

1.  On  the  3rd  of  June,  1880,  the  plaintiff  shipped  a  cargo  of 
pig-iron  on  board  the  defendant's  ship,  the  "  Excelsior,"  under 
a  charter-party  of  the  10th  of  May,  1880,  by  which  the  said 
ship  was  to  proceed  to  B.  and  there  deliver  the  said  cargo. 

2.  The  ^*  Excelsior  "  sailed  on  the  4th  of  June,  and  was  lost 
at  sea  on  the  5th  of  June,  with  the  plaintiff's  cargo  on  board. 

8.  At  the  conunencement  of  the  said  voyage,  the  "Excelsior" 
was  not  seaworthy,  and  she  was  lost  in  consequence. 

Particulars  of  damage : — 

The  value  of  the  cargo         .        .     £4000    0    0 

The  plaintiff  claims  £4000. 

10.  Claim  by  Shipowner  for  Freight. 

The  plaintiff's  claim  is  for  freight  earned  by  his  ship,  the 
**  li.,"  under  a  charter-party  of  the  1st  of  January,  1880,  made 
between  the  plaintiff  and  the  defendant. 

Particulars: — 

3rd  to  20th  Jan.     450  tons  of  coal  at  10«. 

1880.  per  ton     .        .        .      £225    0    0 

11.  Claim  in  an  Action  for  Freight^  pro  ratd. 

1.  By  a  charter-p&rty,  dated  the  2nd  of  July,  1880,  the 
defendant  chartered  the  plaintiff^s  ship,  the  '^  Mary,"  to  carry 
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a  cargo  of  pig-iron  from  Hartlepool  to  Bombay  at  an  agreed 
freight. 

2.  The  said  ship,  the  '^  Mary/'  was  loaded  with  a  frdl  cargo 
of  pig-iron,  and  proceeded  on  her  voyage  as  far  as  Suez,  when 
it  was  verbally  agreed  between  the  plaintiff  and  the  defendant 
that  the  said  iron  should  be  discharged  thereat,  and  that  the 

defendant  should  pay  £ to  the  plaintiff  as  freight /ro  rati 

for  the  portion  of  the  agreed  voyage  that  had  been  completed. 

The  plaintiff  claims  £1850. 

Defence  and  Oaunter-claim. 
Defence. 

1.  It  was  not  agreed  between  the  plaintiff  and  the  defendant, 
as  alleged  in  the  2nd  paragraph  of  the  statement  of  claim,  nor 
was  any  agreement  made. 

2.  On  the  arrival  of  the  "  Mary "  at  Suez,  the  plaintiff, 
without  the  consent  of  the  defendant,  unloaded  the  said  iron, 
and  caused  it  to  be  warehoused. 

Counter-claim. 

3.  The  defendant  repeats  the  allegations  contained  in  the 
last  paragraph,  and  says  further  : 

4.  That  the  plaintiff,  in  breach  of  the  charter-party,  men- 
tioned in  the  statement  of  claim,  neglected  to  cause  his  ship, 
the  "  Mary,"  to  proceed  to  Bombay,  and  deliver  there  the 
said  cargo  of  iron,  whereby  the  defendant  has  sustained 
damage. 

Particulars  of  damage  : — 

Sept.,  1880.  Warehouse  charges  at  Suez  .        .  £70    0    0 
Oct.       „       Freight  paid  for  conveying  the 

iron  from  Suez  to  Bombay      .    820    0    0 
Nov.,  1880.   Difference   between  the   market 

price  of  the  iron  when  it 
would  have  arrived  at  Bom- 
bay, if  the  plaintiff  had  not 
broken  the  charter-party,  and 
the  time  when  it  did  arrive,  a 
loss  of 800    0    0 

The  defendant  claims  £1190. 
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Reply, 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  The  plaintiff  as  to  the  counter-claim  says  that  it  was 
agreed  between  the  defendant  and  him  that  delivery  of  the 
iron  shonld  be  accepted  at  Suez,  and  that  the  said  charter- 
jMoty  dioold  then  be  cancelled.  The  said  iron  was  unloaded 
aocordingljy  and  the  plaintiff  was  discharged  from  any  further 
f  alfihnent  of  the  terms  of  the  charter-party. 

8.  When  the  iron  arrived  at  Bombay,  the  market  price  was 
higher  than  it  was  at  the  time  when  it  would  have  arrived 
there  had  the  said  charter-party  not  been  cancelled ;  and  if 
the  defendant  has  sustained  any  loss  upon  the  sale  of  the  iron, 
such  loflB  was  caused  by  his  unduly  delaying  its  sale. 

Bgoinder. 
The  defendant  joins  issue  upon  the  reply. 


12.  C^im  in  an  Action  againat  Shipoumer  for  Damage  to  Goods 

shipped. 

1.  The  plaintiff  on  the  80th  of  August,  1881,  shipped  a 
general  cargo,  including  100  bales  of  cotton,  on  board  the 
defendant's  ship,  the  "  Philip,"  under  a  charter-party,  of  the 
same  day,  by  which  the  defendant  undertook  that  his  ser- 
vants and  agents  should  load  and  stow  the  said  cargo,  and 
the  "  Philip  "  should  proceed  from  Calcutta  to  London,  and 
there  deliver  the  said  cargo  to  the  plaintiff's  order. 

2.  The  plaintiff  has  sustained  damage  by  the  defendant's 
breach  of  the  charter-party  in  this  respect,  that  his  servants 
so  n^ligently  stowed  the  said  cai^o  along  with  certain  casks 
of  paraffin  and  petroleum,  that  50  bales  of  the  said  cotton 
were  injured  and  rendered  worthless  by  the  said  paraflSn  and 
petroleom. 

The  jdaintiff  claims  £600. 
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Defence  and  Counter-claim, 
Defence. 

1«  The  casks  of  paraffin  and  petroleum,  mentioned  by  the 
plaintiff  in  his  statement  of  claim,  were  delivered  bj  the 
plaintiff  on  board  of  the  "  Philip,"  and  he  &iled  to  give  the 
defendant  any  notice  of  the  contents  of  the  said  casks,  and  that 
they  were  of  a  dangerous  and  inflammable  character. 

2.  The  said  casks  were  carefully  loaded  and  stowed  away  by 
the  defendant's  servants,  and  the  damage  done  to  the  plaintiff's 
cotton  was  not  due  to  any  negligence  on  their  part. 

Counter-claim. 

3.  The  defendant  says  the  agreed  freight  for  the  said  caigo 
was  £2500.  The  plaintiff  has  paid  £2000,  but  he  refuses  to 
pay  the  balance. 

The  defendant  claims  £500. 

Reply, 
1.  The  plaintiff  joins  issue  upon  the  defence. 


Cheques. 

See  Bills  of  Exchange — Bankers. 


Chose  in  Action  (a). 
1.  Claim  by  Assignee  of  a  Grocer^ s  BUL 

1.  On  the  3rd  of  May,  1880,  the  defendant  was  indebted  to 

John  Smith,  of  Newtown,  grocer,  in  the  sum  of  £43  10«.,  for 

■       III  i^^— ^—^ ^^^^^^^^— ^ 

Provision  (a)  By  the  25th  section,  8ub-8cct.  6,  of  the  Judicature  Act,  1873,  it 

of  Judica-     is  enacted  '*  any  absolute  alignment  hy  writing  under  the  hand  dt  tilt 

tore  Act,       assignor  {not  purporting  to  he  hy  way  of  charge  imly)  of  any  debt  or  oUiff 

1873,  as  to   legal  chose  in  action,  of  which  express  notice  in  writina  shall  haTie  beoi 

assignment    given  to  the  debtor,  trustee,  or  other  person  from  whom  the  aaKgnof  woald 

of  cboses       have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action,  almll 

in  action.      be  and  be  deemed  to  have  been  effectual  in  law,  subject  to  all  theequitiei 

which  would  have  been  entitled  to  priority  over  the  right  of  ue  <•• 

signee  if  this  Act  had  not  passed,  to  pass  and  transfer  the  l^al  ri^ 

to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all 
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goods  supplied  between  the  2nd  of  February,  1880,  and  the 
.Srd  of  May,  1880,  and  upon  an  account  stated  on  the  latter 
day  between  the  defendant  and  the  said  John  Smith. 

2.  On  the  said  3rd  of  May  the  said  John  Smith  absolutely 
assigned  to  the  plaintiff  by  agreement,  in  writing,  under  his 
hand,  the  said  debt  of  £43  10^.,  and  express  notice  in  writing 
was  given  to  the  defendant  of  such  assignment.  , 

The  plaintiff  claims  £43  10«. 

Defence. 

1.  On  the  said  3rd  of  May  the  defendant  was  only  indebted 
to  tihe  said  John  Smith  in  the  sum  of  £35,  and  no  account  was 
on  that  date,  or  ever  settled  between  the  defendant  and  John 
Smith  shewing  a  larger  sum  than  £35  to  be  due. 


legal  and  other  remedies  for  the  same,  and  the  power  to  give  a  good 
discbarge  for  the  same  w'ithout  the  concurrence  of  the  assignor :  Pro- 
vided always  that  if  the  debtor,  trustee,  or  other  person  liable  in  respect 
of  sach  debt  or  chose  in  action  shall  have  had  notice  that  such  assign- 
ment is  disputed  by  the  assignor  or  any  one  claiming  under  him,  or 
any  other  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action, 
he  shaU  be  entitled,  if  he  think  fit,  to  call  ui)on  the  several  persons 
making  claim  thereto  to  interplead  concerning  the  same,  or  he  may, 
if  he  think  fit,  pay  the  same  into  the  High  Court  of  Justice  under  and 
in  conformity  with  the  provisions  of  the  Acts  for  the  relief  of  trustees." 
JPrior  to  this  enactment  the  law  (except  in  the  case  of  an  assignee  of 
a  policy  of  insurance)  was  that  an  assignee  of  a  chose  in  action  or  debt 
could  not  sue  the  debtor  in  his  own  name ;  he  must  sue  in  the  name  of 
his  assignor.  Now  in  the  cases  which  fall  within  scot.  25,  sub-sect  6,  the 
assignee  is  entitled,  upon  compliance  with  the  requisitions  of  the  statute, 
to  sue  the  debtor  directly  in  his  own  name.  It  must  be  observed  that 
only  ahiolute  assignments  are  within  the  sub-section.  Therefore  an 
assignment  of  a  chose  in  action  by  way  of  ^nortgage  to  secure  an  advance 
made  to  the  assigpior  wiU  not  enable  the  assignee  to  sue  the  original 
debtor  in  his  own  name.  This  was  expressly  decided  in  the  case  of  the 
National  Provincial  Bank  of  England  t.  HarU,  50  L.  J.  437. 

The  assignee  where  he  takes  by  an  absolute  assignment  of  the  chose  in  Debtor  in 
action,  now  stands  exactly  in  the  shoes  of  his  assignor.    He  has  the  same   action  on 
inghts  against  the  debtor  as  his  assignor  has ;    neither  more  nor  less,   assignment 
The  debtor  is  not  in  any  way  to  be  prejudiced  by  the  fact  of  the  assign-   of  debt 
meat,  and  he  is  entitled  to  set  up  as  a  defence  to  an  action  brought  by   may  sU-oJf 
the  SMignor,  everything  which  would  be  a  defence  in  part  or  in  whole   claim 
against  the  assignor.    Thus  in   Young  v.  Kitchen  (3   Ex.  Div.  127  ;   against 
^  W.  R.  403),  as  a  defence  to  a  claim  by  the  plaintiff  as  assignee  of  debtor,  bat 
^  balance  A  a  debt  due  from  the  defendant  to  D.  for  work  done  under   may  not 
j^^ooQtract,  the  defendant  counter-claimed  against  the  plaintiff  for  damages  counter- 
**•  breach  of  the  contract  by  D.,  and  it  was  held  that  the  defendant  claim  for 
^j^  entitled  to  coonter-claim  for  such  damages,  but  only  as  a  set-off  to   it. 
fiT^  phdntilPs  daim.    In  such  a  case  the  counter-claim  should  show  on 
^   <ace  of  it  that  the  defendant  does  not  seek  damages  against  the 
i>«iiitilL    (/^  Cleasby,  B.) 
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2.  The  said  John  Smith  did  not  absolntelj  assign  the  debt 
mentioned  in  the  statement  of  claim,  or  any  other  debt  to  the 
plaintiff. 

8.  Express  notice  in  writing  was  not  given  to  the  defendant 
of  such  assignment,  or  of  any  assignment. 


Reply, 
4.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  Claim  hy  Assiytiee  of  a  Sum  Awarded  to  the  Assiynar. 

1.  In  the  month  of  August,  1876,  a  claim  for  a  large  sum  of 
money,  which  one  William  Wood,  of  Wigan,  had  made  against 
the  defendant,  was  referred  by  the  said  William  Wood  and  the 
defendant  to  the  arbitration  of  John  Tomkins,  Esq.,  of 
Preston. 

2.  The  said  John  Tomkins,  Esq.,  by  his  award  made  on  the 
18th  of  September,  1870,  awarded  that  the  defendant  should 
pay  to  the  said  William  Wood  the  sum  of  £550. 

8.  On  the  15th  of  September,  1876,  the  said  William  Wood 
in  writing  absolutely  assigned  all  his  interest  in  the  said  sum  of 
£550  to  the  plaintiff,  and  the  plaintiff  forthwith  gave  expiess 
notice  in  writing  to  the  defendant  of  such  assignment. 

The  plaintiff  claims  £550. 

Defence  arid  CotinteT'Claim, 

Defence. 

1.  As  to  the  1st  paragraph  of  the  statement  of  claim  the 
defendant  says,  that  in  addition  to  the  claim  of  the  said, 
William  Wood  against  the  defendant,  a  large  claim  which 
defendant  had  against  the  said  William  Wood  was  also 
to  the  said  John  Tomkins,  Esq.,  and  he  was  required  to 
his  award  as  to  all  matters  in  difference  between  the  parties. 

2.  The  award  of  the  said  John  Tomkins,  Esq.,  is  bad  in  \w 
because  he  Avholly  failed  to  consider  the  defendant's  cU 
against  the  said  William  Wood,  and  has  made  no  award 
determination  in  regard  thereto. 
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Counter-claim, 


And  by  way  of  set-off  and  counter-claim — 

3.  The  defendant  says  that  his  claim  against  the  said 
William  Wood  which  the  said  John  Tomkins,  Esq.,  failed  to 
coDBider  and  award  upon  was  for  £700  damages  for  failure  to 
deliver  200  tons  of  iron  in  accordance  with  a  contract  in 
writing  dated  the  3rd  of  March,  187G,  made  between  the 
defendant  and  the  said  William  Wood.  Full  particulars  of  the 
said  damages  are  delivered  to  the  said  William  Wood. 

4.  The  said  sum  of  £700  is  still  due. 

The  defendant  claims  to  set-off  against  the  said  sum  of 
£550— the  said  sum  of  £700. 

Reply, 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  counter-claim  the  plaintiff  says  that  the  said 
John  Tomkins,  Esq.,  fully  considered  the  defendant's  said 
claim  of  £700,  and  whoUy  disallowed  it,  and  awarded  that 
nothing  was  due  to  the  defendant  in  respect  of  it. 

3.  Claim  upon  the  Sinne  Due  on  a  Building  Contract  assupied 

to  the  Plaintiff. 

1.  R.  S.,  lately  of  K.,  did  certain  work  as  a  builder  for  the 
defendant  prior  to  the  10th  May,  1877,  and  there  was  then  due 
to  him  frcNDU  the  defendant  in  i^pect  of  such  work  the  sum  of 
£100  lbs.  S^d.  Full  particulars  of  the  said  sum  have  been 
delivered  to  the  defendant. 

2.  On  the  10th  May,  1877,  the  said  R.  S.  absolutely  assigned 
to  the  plaintiff  by  agreement  in  \>Titing  the  said  debt  of 
JBIOO  15«.  Sid. ;  and  on  the  16th  May,  1877,  express  notice  in 
'Writing  was  given  to  the  defendant  of  the  said  assignment. 

The  plaintiff  plaims  £100  15^.  G^d, 

Defence  and  Counter-claim. 
Defence. 

1.  The  sum  of  £100  15«.  6i^.  claimed  in  this  action  is 
TDMiii^  up  of  a  sum  of  £40  Os,  Qd.,  alleged  to  be  the  balance 
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remaining  due  of  R.  S.'s  contract  price  for  doing  the  work  in 
the  said  claim  referred  to,  and  also  of  divers  sums  claimed 
in  respect  of  extras. 

2.  As  to  the  said  £40  Os.  Qd.,  it  was  a  condition,  of  the 
defendant's  contract  with  the  said  R.  S.  that  the  said  balance 
should  not  be  payable  until  two  months  after  the  works  should 
have  been  certified  by  the  architect  to  be  completed,  and  then 
only  upon  production  of  his  certificate. 

3.  The  said  works  have  not  been  completed*  Such  certificate 
has  not  been  given.  Alternatively  two  months  did  not  el^ise 
after  the  giving  of  any  such  certificate  before  this  action,  was 
brought,  and  further  no  such  certificate  has  been  produced  to 
the  defendant. 

4.  As  to  the  sums  which  are  claimed  in  respect  of  extras  it 
was  a  condition  of  the  defendant's  contract  with  the  said  B.  S. 
that  no  charge  or  allowance  should  be  made  for  any  extras 
unless  the  same  should  have  been  ordered  in  writing  by  the 
defendant's  architect.  None  of  such  extras  claimed  for  wwe 
ordered  in  writing  by  the  defendant's  architect  or  were  otiier- 
wise  ordered  by  the  defendant. 

Counter-clam. 

1.  The  said  contract  contained  a  clause  whereby  it  was  pro- 
vided that  the  said  R.  S.  should  complete  the  works  by  the  — 

of ,  or  in  default  pay  to  the  defendant  a  sum  of  JB8  a  day 

for  every  subsequent  day  during  which  the  works  should 
remain  unfinished,  and  they  so  remained  unfinished  for  82  dajB, 
to  the . 

The  defendant  counter-claims  for  £96. 

4.  For  a  Claim  by  Assignee  of  Policy  oflnsurancef  see  Titk 

Insurance. 
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Clergyman. 

Claim  by  a  Clergyman  who  luia  resigned  his  Benefice  for 

Payment  of  Pension  (a). 

The  plaintiff's  claim  is,  as  the  late  incumbent  of  the  benefice 
of  C,  in  the  county  of  C,  against  the  defendant  as  the  now  in- 
cnmbent  of  the  said  benefice,  for  the  sum  of  £225,  being  one 
half-year's  pension  due  to  him  out  of  the  revenues  of  the  said 
living  by  virtue  of  a  declaration  made  under  the  hand  of  the 

Bishop  of  ,  in  accordance  with  the  provisions  of  the 

Incumbents'  Resignation  Act. 

The  plamtiff  claims  £225. 

Claim  hy  Ineumbmi  of  a  Parish  against  the  Retired]Incumheni 

for  Dilapidations  (ft). 

1.  The  plaintiff  is  the  new  incumbent  of  the  benefice  of  A., 
and  the  defendant  is  the  late  incumbent  of  the  said  benefice. 

(«)■  By  the  34  &  35  Vict.  c.  44,  clergymen  permanently  incapacitated   When 
by  iUneoB  may  resign  their  benefices,  and  a  pension  not  exceeding  one-   clergymen 
third  of  the  annual  valne  of  the  benefices  resigned  may  be  awaited  to   may  get  a 
them ;  and  by  sect.  10,  **  The  pension  so  aUowcd  shall  be  a  charge  upon   pension  on 
the  xerenues  of  the  benefice,  and  shall  be  recoverable  as  a  debt  at  law   resignation. 
or  in  equity  from  the  incumbent  of  the  said  benefice  by  the  retired  clerk, 
his  ezecatoTS,  administrators,  or  assigns,  but  such  pension  shaU  not  be 
timnafemble  at  law  or  equity."    In  Oathercole  v.  Smith  (7  Q.  B.  D.  026  ; 
50  L.  J.  Q.  B.  6S1),  it  was  held  by  the  Court  of  Appeal  that  a  set-off,  or 
ooanter-daim,  cannot  be  pleaded  to  an  action  brought  under  this  statute 
for  ftxrean  of  pension. 

(ft)  By  the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35  Vict,  c.  43),   Liability 

it  is  provided  that  no  sum  shall  be  recoverable  for  dilapidations  in  re-   f^^  dilapi- 

n>ect  of  any  benefice  which  becomes  vacant  after  the  commencement  of   dations. 

the  Act^  and  to  which  the  Act  applies,  unless  the  claim  be  founded  upon 

an  order  under  the  Act.    (Sect.  53.)    Under  the  Act  diocesan  surveyors 

are  appointed  :  and  if  an  incumbent  makes  such  repairs  as  they  require, 

he  is  relieved  from  aU  further  liability  for  five  years,  unless  in  case  of 

wilful  waste,  or  damage  by  fire  against  which  the  incumbent  has  failed 

to  insure.    (Sects.  46,  47.)    The  whole  exi)ense  of  the  repairs  is  cast 

npon  the  incumbent,  who,  however,  may  borrow  the  money  from  Queen 

Aime's  Bounty,  and  charge  the  sum  on  the  benefice.    When  the  benefice 

becomes  vacant,  unless  the  late  incumbent,  or  his  representatives,  are 

lelieved  from  liability  under  the  Act  by  having  made  such  repairs  as  the 

inrveyor  directed  within  five  years,  it  is  the  duty  of  the  bishop  to  direct 

the  surveyor  to  inspect  the  rectory  buildings,  &c.,  and  report  what  sum 

it  required  to  make  good  the  dilapidations.    (Sect.  29.)    The  surveyor's 

icport  will  set  out  what  works  are  necessary,  and  what  sum  will  be 

i^iured.    A  copy  of  such  report  must  be  sent  to  the  present  and  the 

late    incumbent,  and  they  are  entitled  to  state  their  objections  to  it  to 

the  Isidiop,    Finidly,  the  bishop  shall  make  an  order  stating  the  repairs 
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coioassioir. 

2.  The  plaintiff  ^s  claim  is,  as  the  incnmbent  of  the  said 
benefice,  for  £150,  being  the  cost  of  the  necessary  repairs  to 
the  buildings  of  such  benefice  ^vhich  the  defendant  was  directed 

to  pay  to  the  plaintiff  by  the  order  of  the  Bishop  of duly 

made  in  pursuance  of  the  Act  in  that  behalf. 

The  plaintiff  claims  £150. 

Befeme, 

1.  Within  five  years  of  the  avoidance  of  the  said  benefice  the 
buildings  thereof  were,  at  the  defendant's  request,  duly  in- 
spected by  the  diocesan  surveyor,  who  reported  what  repairs 
were  necessary  to  be  done. 

2.  The  said  repairs  were  forthwith  carried  out  to  the  satis- 
faction of  the  said  diocesan  surveyor,  who  gave  a  certificate  of 
their  completion. 


Commission  (a). 
Claim  in  an  Action  for  Commission  by  a  House  Agent. 

The  plaintiff's  claim  is  for  commission  for  work  done 
a  house-broker  for  the  defendant  at  his  request. 


commis- 
sion. 


and  their  cost,  and,  by  sect.  36,  **  The  sum  stated  in  the  order  as  to  the 
cost  of  the  repairs  shall  be  a  debt  due  from  the  late  incumbent^  his  ex- 
ecutors or  administrators,  to  the  new  incumbent,  and  shall  be  leoorer- 
able  as  such  at  law  and  in  equity."  The  money,  when  recorered  hy  ih» 
new  incumbent,  shall  be  paid  oyer  to  the  Governors  of  Qaeen  Aime*t 
Bounty,  and  it  will  ultimately  be  applied  to  the  reparation  of  the 
buildings. 
AU  agents  {a)  In  the  ordinary  course  of  commercial  dealings,  a  compensation  it 
entitled  to  impliedly  understood  to  be  due  to  every  person  who  undertakes  thedntiee 
and  services  of  an  agent,  the  amount,  in  the  absence  of  agreement,  being 
governed  by  the  usage  of  trade  ;  but  where  there  is  an  agreement  at  to 
the  amount  and  mode  of  payment,  that  cannot  be  departed  from,  llnv, 
a  commission  agent  employed  to  negotiate  a  sale  upon  the  terms  that  be 
is  to  be  paid  a  commission  on  the  amount  of  purchase-money,  at  <m  the 
happening  of  a  certain  event,  will  not  be  entitled  to  any  oommlHian 
until  the  purchase-money  has  been  received,  or  the  event  has  happened, 
unless  there  has  been  fraudulent  delay  or  wilful  neglect  on  the  part  of 
the  employer.  CBull  v.  Pri<'e,  5  M.  &  P.  2 ;  7  Bing.  237  ;  Alder  t. 
Boyle,  4  C.  B.  635.)  So  if  the  commission  is  to  be  paid  on  the  ^'nel 
proceeds,"  it  is  payable  only  on  the  actual  sum  whi<^  reaches  the  podnfc 
of  the  principal,  after  deducting  all  chaises  and  expenses.  (^Oaime  t. 
Hortfau,  1  Exch.  519.)  Shipbrokers  are  said  to  be  usually  entitJed  Igr 
the  custom  and  usage  of  trade  to  5  per  cent  commission  npon  the  teiglii 
payable  upon  charter-parties  obtained  by  their  exertions ;  and  the  iMt 
to  the  commission  does  not  depend  upon  the  fact  of  the  ahip^  emmg 


Ship, 
broker's 
commis- 
sion. 


15 

0 

0 

3 

0 

0 

£28 

0 

0 
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Particularg : — 

1880.    5  per  cent,  upon  £200,  one  year's 
Ist  Jan.      rent    of    5^    Moore     Street, 

Chelsea,  let  by  plaintiff  .        .        £10    0    0 
3rd  Feb.  5  per  cent,  upon    £300,    one 

year's  rent  of  Havre  House, 

let  by  plaintiff 

Ist  Jan.  Paid  for  advertisements     . 

to 
SrdFeb. 

The  plaintiff  claims  £28. 

freiglit,  and  the  claim  is  not  liable  to  be  cut  down  by  the  loss  of  the 
Tenel  or  her  failure  to  get  a  cargo.  (^Hill  t.  Kitchimj,  3  C.  B.  306.  Sec 
also  Burnett  v.  JBouah,  9  C.  &  P.  624  ;  Boulton  v.  Jmi^tt,  2  H.  &  N.  564.) 
In  Leekwood  v.  Lerick  (8  C.  B.  N.  8.  603  ;  29  L.  J.  C.  P.  340)  it  was 
decided  that  where  a  commission  agent  employed  by  a  manufacturer  to 
obtain  orders  is  to  receive  a  commission  "  on  all  goods  bought "  by  per- 
sons from  whom  he  obtains  orders,  the  commission  is  earned  as  soon  as 
%  valid  bargain  of  purchase  and  sale  has  been  made  between  the  manu- 
fJMsturer  and  the  purchaser  introduced  by  such  agent,  whether  the  goods 
are  at  the  time  in  existence  or  not,  and  whether  the  contract  is  or  is  not 
eventually  carried  out,  and  whether  it  turns  out  a  bad  bargain  to  the 
principal  or  a  good  one. 

So  where  the  defendant  contracted  with  the  plaintiff  *^  In  the  event  of 
yoor  procuring  me  the  sum  of  £2,000  I  agree  to  pay  you  a  commission 
cf  2|  per  cent,  on  the  sum  received,"  it  was  held  by  the  Court  of  Appeal 
tliat  i^ben  the  plaintiff  procured  a  person  willing  to  lend  the  money 
opon  pn>per  security  being  given,  he  was  entitled  to  his  commission, 
tnoo^  u^B,  negotiation  ultimately  went  off  from  the  defendant  not  being 
aUe  to  offer  proper  security.    (Fifther  v.  Drewett,  48  L.  J.  Ex.  32.)    It  House- 
sometimes  bi^pens  that  a  man  having  a  house  to  let  or  sell  places  it  in   agent's 
the  hands  of  several  house-agents,  with  instructions  to  secure  a  tenant  or  commis- 
purehaser— in  such  a  case  the  successful  agent  is  alone  entitled  to  com-   non. 
mission,  onless  instructions  have  been  given  to  the  other  house-agents  \jo 
advertise  the  house,  or  render  some  special  service  entitling  them  by  the 
custom  of  the  trade  to  some  remuneration.    (^Prichett  v.  Badger,  I  C.  B. 
N.  &  896  ;  26  L.  J.  C.  P.  33.)    But  if  the  relation  of  buyer  and  seller  is 
leally  faronffht  about  by  the  act  of  the  agent,  he  is  entitled  to  his  com- 
misskm,  lUthongh  the  actual  sale  was  not  effected  by  him.    (^Cheen.  v. 
BmrUett^  14  C.  B.  N.  S.  685 ;  and  to  the  same  effect  see  the  recent  case 
of  WWdmim  t.  AUUm,  48  L.  J.  733.) 

The  defendants  contracted  to  pay  the  plaintiff  a  commission  for  super- 
intending repairs  to  be  executed  by  them  on  certain  ships  belonging  to 
the  Qreat  Eastern  Railway  Company.  The  plaintiff,  at  the  time  of  such 
contract  being  made,  was  in  a  position  of  trust  in  relation  to  the  railway 
coa^MBiy,  having  been  employed  by  them  as  an  engineer  to  advise  them 
«B  to  the  repairs ;  and  the  contract  between  defendants  and  plaintiff  was 
smde  in  part  consideration  of  a  promise  that  the  plaintiff  would  use  his 
iflfloenoe  with  the  railway  company  to  induce  them  to  accept  the  defend- 
ants* tender  for  the  repair  of  the  ships,  llic  jury  found  that  the  con- 
tsad^  thoogh  calculated  to  bias  the  mind  of  the  plaintiff,  had  not.  in 
^^  done  so,  and  that  he  had  not,  in  consequence  thereof,  given  less 
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The  defendant  says : 

1.  He  never  employed  or  requested  the  plaintiff  to  let  either 
of  the  premises  mentioned  in  the  claim. 

2.  Neither  of  them  was  let  by  or  through  the  plaintiff. 

8.  In  the  alternative,  the  commission  the  defendant  agreed 
to  pay  was  1\  per  cent,  and  not  5. 

4.  The  defendant  brings  into  Court  the  sum  of  £10  10*.» 
and  says  that  the  same  is  sufficient  to  satisfy  the  plaintiff'g 
claim  herein. 


How 
agent's 
right  to 
commis- 
sion affect 
ted  by- 
death  of 
principal. 


Claim  hy  several  Plaintiffs  in  tJie  alternative  for  Commission  on- 

Sale  of  a  Steamer  (a). 

1.  In  the  month  of  May,  1876,  the  defendant  agreed  with 
the  plaintiffs  that  in  consideration  the  plaintiffs  would  intro* 
duce  to  the  defendant  a  purchaser  for  a  steamship  belonging  to 
him  called  the  "Amboto,"  the  defendant  would  pay  to  the 
plaintiffs  commission  at  the  rate  of  2|  per  cent,  upon  the 
purchase-money  of  the  said  vessel. 

2.  In  the  said  mouth  of  May,  the  plaintifis  introduced  to  the 
defendant  certain  persons  trading  as  the  Inman  Steamship 

beneficial  advice  to  the  company  as  to  the  defendants*  tender  than  he 
would  otherwise  have  done.  It  was  held  that  the  plaintiff  could  jiot 
maintain  an  action  for  commission  under  the  contract,  on  the  ground 
that,  even  although  the  plaintiff  had  not  been  induced  to  act  cormptlj, 
the  consideration  for  the  contract  was  corrupt.  [Ilarrington  v.  Tk$ 
Victoria  Gracing  Dock  Co.^  3  Q.  B.  Div.  549 ;  also  Smith  v.  Sttrby,  S  Q, 
B.  Div.  552.) 

An  authority  to  sell  or  let  upon  certain  terms  and  for  a  certain  com* 
mission  is  revoked  by  the  death  of  the  principal  before  the  authority 
has  been  acted  upon  and  executed,  so  tliat  if  the  agent  sells  after  the 
death  of  his  principal,  he  will  not  be  entitled  to  the  commission  unless 
the  personal  representative  has  renewed  the  contract.  {Campanari  t. 
Woodhum,  15  C.  B.  400 ;  24  L.  J.  C.  P.  13.)  The  right  of  the  agent  to 
be  reimbursed  upon  the  revocation  of  his  authority,  otherwise  tnan  by 
death,  depends  upon  the  special  terms  of  the  agreement  and  the  usage  of 
trade.  (See  on  this  subject,  Simpnon.  v.  Lamb,  17  C.  B.  616.)  Where  a 
house-agent,  employed  to  sell  at  a  given  price,  succeeds  in  finding  a 
purchaser  but  the  principal  then  dechnes  to  sell,  the  agent  is  entitled  to 
sue  for  a  reasonable  remuneration  for  his  services.  For  all  work  dooe 
by  the  agent  in  discharge  of  his  business  as  agent,  he  is  paid  by  his  cam* 
mission,  and  can  make  no  extra  charge  ;  but  for  work  done  by  order  oC 
his  principal  beyond  his  duty  as  agent,  he  is  entitled  to  make  an 
charge.     {Marshall  v.  ParsoTis,  9  C.  &  P.  658.) 

(a)  By  Order  XYl.  r.  1  several  plaintiffs  may  in  the  same 
together  in  the  alternative. 
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Company,  Limited,  who  subsequently  purchased  the  "Amboto" 
afc  the  price  of  £19,000. 

3.  The  plaintiffs  will,  in  the  alternative,  contend  that  the 
defendant  made  the  aforesaid  agreement  with  some  or  one  of 
them,  and  that  he  is  now  liable  to  pay  to  some  or  one  of  them 
the  snm  of  £475  commission  under  the  said  agreement. 

The  plaintiffs,  or  in  the  alternative  some  or  one  of  them, 
claim  or  claims  £475,  with  interest  until  judgment. 

8.  Claim  for  Commismn  for  Finding  a  Gliarterer, 

1.  In  December,  1876,  the  plaintiffis  were  employed  by  the  de- 
fendant to  find  a  charterer  for  the  defendant's  ship  the  '*  H.'* 
from  India,  upon  the  terms  that  the  defendant  should  pay  the 
plaintiffs  a  commission  of  1^  per  cent,  on  the  freight  that 
might  be  obtained. 

2.  The  plaintiffs  found  a  charterer  for  the  said  ship,  and  the 
defendants  earned  £5754  freight  under  such  charter-party. 

The  plaintiffs  claim  £ . 

4.  Clam  for  Commission  by  an  Auctioneer, 

The  plaintiff's  claim  is  for  commission  and  expenses  in 
connection  with  a  sale  of  the  defendant's  household  furniture 
and  eflkcte  at  3,  King  Street,  Walworth,  which  the  plaintiff,  as 
an  auctioneer,  conducted  at  the  defendant's  request  on  the  3rd 
of  May,  1881. 

F&rticniars  of  the  plaintiff's  claim : — 
10  per  cent  commission  upon  £400 

realised  by  the  said  sale        .        .         £40    0    0 
Advertisements  of  the  said  sale  in 

newspapers 2    0    0 

Bills  and  posting     ....  300 

The  plaintiff  claims  £45. 

Defence  mid  Counter-claim, 
Defence, 

1.  It  was  verbally  agreed  between  the  plaintiff  and  the 
defendant  that  the  plaintiff  should  only  charge  a  commission 
^  5  per  cent,  upon  the  sum  realised  by  the  said  sale. 

2.  As  to  the  claim  for  advertisements  and  bills  the  defendant 
*^  the  time  when  he  instructed  the  plaintiff  to  conduct  the  said 
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pale  paid  to  him  the  sura  of  £5,  which  it  wag  agreed  was  to 
(;over  the  cost  of  all  disbursements  and  expenses  in  connection 
with  the  same. 

Cmmier-claim. 

3.  The  defendant  says  that  he  has  suffered  damage  by  various 
breaches  by  the  plaintiff  of  his  duty  aa  an  auctioneer  in  regard 
to  the  said  sale. 

Particulare  of  the  said  breaches  are  as  follows  : — 

The  plaintiff  failed  to  properly  advertise  and  announce  the  sale, 
lie  attended  the  said  sale,  and  attempted  to  conduct  it  in  a 
state  of  intoxication,  and  he  sold  many  articles  for  less  than  the 
reserve  price  the  defendant  had  placed  on  them. 

The  defendant  counter-claims  £150  damages. 


Who  aro 
common 
carrieni. 


Common 
earners 
bound  to 
carry  all 
goods 
offered  to 
tbem. 

Bound  to 
carry 
witliin  a 
reasonable 
time. 


Common  Carriers  (a). 

1.  Action  hj  Consignee  against  Carrier  for  Delay  in  Delwerg. 

1.  On  the  3rd  of  August,  1880,  John  Smith,  of  Grimsby, 
delivered  to  the  defendants,  as  common  carriers,  six  hampenof 
cod,  consigned  to  the  plaintiff  in  London. 

(a)  Common  Carriers  by  Land. —  Who  are  commim  cflrri««.]— A 
common  carrier  is  a  pereon  who  undertakes  to  transport  from  plaice  to 
place  for  hire  the  goods  of  those  who  think  fit  to  employ  him.  Tbe 
o\\'ner8  of  coaches,  and  of  carts  and  waggons  carrj'ing  for  hire  betweea 
fixed  termini,  are  common  carriers.  Itailway,  canal,  and  narigation 
companies  may  become  common  carriers  (8  i  9  Vict,  c  20,  as.  86,  89; 
8  &  *J  Vict.  c.  42,  ss,  5,  0)  ;  and  such  companies  are  generally  common 
(carriers,  but  only  as  to  such  things  as  they  publicly  profess  to  eanj. 
(Johnson  v.  Midland  JRailivaif  ComjhJHf/f  4  Ex.  307.)  The  owDcr  of  a 
lighter,  hoy,  or  flat  which  he  uses  regularly  for  carrying  therein  for  hire 
from  ])lace  to  place  on  the  banks  of  the  Mersey  the  goods  of  such  penoM 
as  choose  to  employ  him,  though  not  plying  regularly  between  fiaai 
termini,  is  a  common  carrier.  {Liver  Aikfili  Co.  v.  Johmon,  L.  B.  7  Kx. 
267 ;  9  Ex.  338  ;  41  L.  J.  Ex.  110 ;  43  L.  J.  Ex.  216  ;  31  L.  T.  96.) 

Liahllltlci  at  common  /««•.] — Common  carriers  are  bound  to  receiTe 
and  carry  all  goods  offered  to  them  for  which  the  pereon  requiring  then 
to  be  carried  is  ready  and  offers  to  pay  reasonable  hire.  (jPrV^^W 
V.  Grand  Junction  Hall,  Co..  8  M.  &.  W.  372  ;  Garton  v.  Brutel  «rf 
Ej-vter  Ball  Co.,  :J0  L.  J.  Q.  B.  273.)  And  they  are  lx)und  to  complete 
carrying  within  a  reasonable  time,  having  regard  to  aU  the  circumatAnces, 
but  they  are  not  re8]>oiisible  for  the  consequences  of  delay  arising  from 
causes  beyond  their  own  control  (Taylor  y.  Great  jXortherm  SaiLCk. 
L.  R.  1  C.  P.  385)  ;  and  pro\ided  they  carry  by  a  reasonable  and  naoal 
route,  they  are  not  bound  to  carry  by  the  shortest  route,  even  though 
enabled  by  statute  to  charge  a  mileage  rate  for  carriage.  (Mfen  ▼• 
I^ondon  and  South-  Watfrn  Hall,  (h.,  L.  K.  5  C.  P.  1.)  Common  caniaf 
aro  not  bound  to  take  extraordinary  measures,  if  the  road  is  obstraoted 
by  snow,  for  accelerating  the  journey,  though  the  delay  may  be  inji 
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2.  The  defendants  failed  to  deliver  the  said  six  hamjxii's  of 
cod  to  the  plaintiff  in  a  reasonable  time,  but  delivered  them 

to  the  goods  or  their  owners.    (Bridden  v.  Oreat  Xorthern  Ruil.  Co.y  28 
L.  J.  Bx.  51.) 

Ck)inmon  carriers  are,  by  the  common  law,  insurers  of  the  goods  they  They  are 
cany  against  all  accidents  except  the  act  of  God  {i.e.  things  which  could   insurers  of 
not  happen  by  the  intervention  of  man,  as  storms,  lightning,  and  tem])est),   the  goods 
and  the  Qaeen*s  enemies.    In  order  to  come  within  the  exception  of  loss  they  carry. 
bj  the  act  of  God,  the  loss  need  not  have  been  caused  directly  and  ex- 
cliMiTely  by  sach  a  direct,  violent,  sudden,  and  irresistible  act  of  nature 
as  the  carrier  could  not  by  any  amount  of  ability  foresee  or  resist,  so  as  to 
preyent  its  effect.    A  loss  is  a  loss  by  the  act  of  God  if  occasioned  by  the   What  is 
elementary  forces  of  nature,  unconnected  with  the  agency  of  man  or   *<  the  act  of 
other  cause.    If  the  loss  is  occasioned  partly  by  the  act  of  God  as  above  God." 
-defined  and  partly  by  some  other  cause  which,  if  it  had  been  the  sole 
eanae  of  the  loss,  would  have  furnished  a  defence,  the  carrier  will  be 
entitled  to  immunity  in  respect  of  such  loss,  if  he  can  show  that  it  could 
not  have  been  prevented  by  any  amount  of  forethought  and  care  reason- 
ably required  of  him.    (^Nugent  v  Smith,  1  C.  P.  Div.  425  ;  45  L.  J.  C.  P. 
697,  App.) 

Garners  of  live  stock  are  not  liable  for  injuries  caused  by  the  inherent    lujury 
Tioe  of  an  animal ;  they  are  exempted  from  liability  in  this  respect  if  through 
th^  provide  for  the  carriage  a  truck  that  is  reasonably  fit  for  the  purpose,   vice  of 
iBlower  Y.\€heat  Wetttern  Bail.  Co.,  L.  R.  7  C.  P.  665  ;  41  L.  J.  C.  P.  2,   animal 
explaining  6brr  v.  Laneajthire  <5*  Yitrhthire  Rail.  Co.,  21  L.  J.  Ex.  263  ;   carried. 
and  see  Richardson  v.  Xorth  Bagtem  Rail.  Qk,  L.  R.  7  C.  P.  75 ;  and  Gill 
T.  MancketUr,  d-c.  Rail.  Co.,  L.  R.  8  Q.  B.  D.  186  ;  42  L.  J.  Q.  B.  89.) 
Nor  ore  carriers  liable  for  injuries  to  goods  arising  through  ordinary  wear  Wear  and 
«m1  tear,  or  friction  during  the  journey,  or  for  the  natural  decay  of  tear,  &c. 
perishable  goods.    (Story,  Bailments,  cited  with  approval,  in  Blower  v. 
Great  Western  Rail  Co.,  supra.) 

Common  carriers  from  a  place  within  to  a  place  without  the  realm  are 
^abject  to  the  same  liabilities  as  those  within  the  realm.  (^Crouch  v. 
L^mdom  J^  NoHh  Western  Rail.  Co.,  23  L.  J.  C.  P.  73.) 

CSanien  may  generally  limit  their  business  to  certain  goods,  but  must 
^  so  by  a  public  profession  of  what  goods  they  are  willing  to  carry  ;  in 
soch  cases  they  are  not  bound  to  carry  any  others.  (Johnson  v.  Midland- 
Bail.  Off.,  4  Ex.  367  ;  Oxlade  v.  North  JEastern  Rail.  0».,  26  L.  J.  C.  P. 
1^ 

Taej  may  limit  or  modify  their  common  law  liabilities  by  contract,   Carriers 
irfaere  persons  are  wiUing  to  enter  into  such  stipulations  with  them,   may  limit 
Thus  •  carrier  of  furniture  for  hire  who  stipulated  with  the  customer  that   their  lia- 
he  ahoold  only  be  liable  for  breakages  not  exceeding  £5  for  any  article,  bility  by 
ms  held  not  liable  for  the  destruction  during  transit  by  fire  without  special 
negligence  on  his  part  of  the  whole  of  the  goods  received  by  him  to  be  contract. 
earned.    (.Seaife  v.  Tarrant,  44  L.  J.  Ex.  234,  Ex.  Ch. ;  L.  R.  10  Exch. 
S69.) 

SUUmtary  modification  of  liability.'] — But  raUicatj  and  eanal  com-  Statutory 
jMAMV  can  only  Umit  their  liability  by  contracts  which  are  signed  and  modi6ca- 
which  in  the  opinion  of  the  Court  are  reasonable.    The  liability  of  carriers  tion  of 
has  been  modified  by  the  following  enactments,  of  which  it  is  proposed  liability. 
to  gire  a  summary,  adding  after  each  the  most  important  modem  deci- 


11  Gea  4  &  I  Will.  4,  c.  68  (Carriers  Act),  explained  by  28  &  29 
Vict.  e.  94. 

17  k,  18  Vict  c.  31  (Railway  and  Canal  Traffic  Act). 
81  k  32  Vict  c.  119  (ReguUtion  of  Railways  Act,  1868.) 
34  &;  86  ^ct  c.  78. 
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two  days  after  the  time  wlieu  tliey  ought  to  have  been  delivered 
and  when  they  had  become  stale  and  valueless. 

Particulars  of  damage  : — 

Six  hampers  of  cod  at  £5  jier  hamper  .     £30    0    0 
The  plaintiff  claims  £30. 


Carrier  bv 
land  not 
liable  for 
loss,  kc.y 
of  specified 
articles  if 
above  £10 
in  value, 
unless 
value  de- 
clared at 
time  of 
delivery  to 
carrier. 


Carrier 
may  de- 
mand 
increased 
charge. 

To  give  a 
i-cceipt  for 
increased 
freight. 


General 

notices 

limiting 

liability 

invalid. 


The  11  Geo.  4  &  1  WiU.  4,  c.  68,  provides  :— 

Sect.  I.  That  no  common  carrier  by  land  for  hire  shall  be  liable  for  the 
loss  of  or  injury  to  any  articles  of  the  descriptions  following  ;  (that  is  to 
say.) — gold  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold 
or  silver  in  a  manufactured  or  unmanufactured  state,  or  any  precious  stones, 
jeweller}',  watches,  clocks,  or  time-pieces  of  any  description,  triiUDSte^ 
bills,  notes  of  the  Governor  and  Company  of  the  Banks  of  BngUnd,  Soot- 
laiul,  and  Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or 
Ireland,  orders,  notes,  or  securities  for  payment  of  money,  English  or 
foreign,  stamps,  maps,  writings,  title  deeds,  paintings,  engravings,  pic- 
tures, gold  or  silver  plate  or  plated  articles,  glass,  china,  silxs  in  a  inaaii- 
f  actured  or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought 
up  with  other  materials,  furs  or  lace  (not  machine-made,  28  &  29  Yict 
c.  94),  or  any  of  them,-'<x)ntained  in  any  parcel  which  shall  have  been 
delivered,  either  to  be  carried  for  hire,  or  to  accompany  the  person  of  any 
passenger,  in  any  mail  or  stage  coach  or  other  public  conveyance,  when 
the  value  of  such  articles  contained  in  such  parcel  or  package  shall  ex- 
ceed M,  10,  unless  at  the  time  of  the  delivery  thereof  at  the  office,  ware- 
house, or  receiving  house  of  such  common  carrier,  or  to  his  book-keeper, 
coachman,  or  other  servant,  for  the  purpose  of  being  carried  orof  accom- 
panying the  ])erson  of  any  passenger,  the  value  and  nature  of  such 
articles  shall  have  been  declared  by  the  person  sending  or  delivering  the 
same,  and  the  incrcnsed  charge  hereinafter  mentioned,  or  an  engagement 
to  pay  the  same,  be  accepted  by  the  person  receiving  such  paroel  or 
package. 

Sect.  2  authorises  the  demand  of  an  increased  rate  of  charge  for  such 
articles,  notified  by  a  notice  publicly  affixed  in  the  carrier's  office,  which 
all  persons  sending  parcels  arc  to  be  bound  by  without  further  proof  of 
the  same  having  come  to  their  knowledge. 

Sect.  3  provides  "  That  when  the  value  shall  have  been  so  dedaied, 
and  the  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  sanie 
shall  have  been  accepted,  as  hereinbefore  mentioned,  the  person  receiv- 
ing such  increased  rate  of  charge  or  accepting  such  agreement^  shaU,  if 
thereto  required,  sign  a  rccei})t  for  the  package  or  parcel  acknowledging 
the  same  to  have  been  insured,  which  receipt  shall  not  be  liable  to  any 
stamp  duty,  and  if  such  receipt  sliall  not  be  given  when  required,  m  saeh 
notice  as  aforesaid  shall  not  have  been  affixed,  the  ....  csirier 
....  shall  not  have  or  be  entitled  to  any  benefit  or  advant^e 
under  this  Act,  but  shall  be  liable  and  resfiponsible  as  at  the  common  Im*, 
and  1)6  liable  to  refund  the  increased  rate  of  charge." 

By  sect.  4,  no  public  notice  or  declaration  heretofore  made,  or  hereaftar 
to  be  made,  shall  be  deemed  or  construed  to  limit  or  in  anywise  affeet  tbe 
liability  at  common  law  of  any  such  public  common  carriers  in  xespeetof 
any  articles  or  goods  to  be  carried  by  them  ;  but  all  such  common  oir- 
riors  shall  be  liable,  as  at  the  common  law,  to  answer  for  the  losi  of  o<* 
injury  to  any  articles  and  goods  in  respect  whereof  they  may  not  te 
entitled  to  the  benefit  of  the  Ar^t,  any  public  notice  or  declaration  hytta 
made  and  given  contrary  thereto,  or  in  anywise  limiting  snch  liabfliisfr 
notwithstanding. 

By  sect.  5,  for  the  purposes  of  the  Act,  every  office,  warehouse,  or  »■ 
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Defence. 

1.   The  said  six  haiui)ei*8  of  cod  were    delivered   to   the 
defendants  and  received  by  them  under  a  8i)ecial  contract  in 

ceiviDg  house,  used  or  apiK)intecl  by  such  common  earner  for  receiving 
jiarceLi,  shall  be  taken  to  be  the  receiving  house  or  office  of  such  carrier  ; 
and  any  one  or  more  carriers  may  be  sued  without  joining  their  co- 
proprietors. 

By  sect  6,  nothing  in  the  Act  shall  be  construed  to  annul  or  affect  any   Special  con- 
special  contract  between  such  common  carrier  and  any  other  parties  for  trsicts  not 
the  conveyance  of  goods  and  merchandises.  affected. 

By  sect.  7,  a  jwrson  who  has  insured,  as  alx»ve,  may  recover  back  tlic 
extra  charge  as  well  as  the  value  of  the  goods  lost  or  damaged. 

By  sect.  8,  nothing  in  the  Act  shall  be  deemed  to  protect  any  common    Act  not  to 
carrier  for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods   protect  car- 
whatsoever  arising  from  thQ/elonioui  arts  of  any  coachman,  guard,  book-    Her  against 
keeper,  porter,  or  other  servant  in  his  employ,  nor  to  protect  any  such   the  felon- 
coachman,  &c.,  from  liability  for  any  loss  or  injury  occasioned  by  his  own   ious  act  of 
perKMuJ  neglect  or  misconduct  his  servant. 

By  sect  9,  common  carriers  shall  be  liable  to  pay  only  the  actual  value, 
as  proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  paid  by  the  owner. 

Contracts  to  carry  partly  by  land  and  jmrfly  by  nea  are  divisible,  and 
as  to  the  land  journey,  the  carrier  is  within  the  protection  of  the 
above  Act.  (^Le  CoiUeur  v.  London,  and  Sonth-  Western  Itall.  Co.,  L. 
K  1  Q.  B.  54  ;  Baxendale  v.  Great  Eastern  Bail  Co,,  L.  K.  4  Q.  B. 
244,  Ex.  Ch.) 

It  was  held  that  a  packed  wagon  sent  for  carriage  by  the  defendants 
is  a  parcel  or  package  under  the  1st  section  of  the  above  Act.    (  Whaitc 
T.  LancoMhire and  Yorkshire  Hail,  Co.,  L.  K.  9  Ex.  67.)    So  the  fmnie  of 
a  picture  as  being  accessory  to  the  picture  itself.    (^Henderson  v.  Litndon 
and  South' Western  Bail,  Co.,  L.  R.  5  Ex.  90.)    Where  a  packing  case   What 
contains  articles  some  within  the  statute  and  some  not,  the  value  of  the   articles  are 
case  and  of  the  articles  not  within  the  statute  may  be  recovered,  though   and  wliat 
the  statute  has  not  been  complied  with  as  regards  the  articles  within   arc  not 
the  statute.    (Treadwin  v.  Great  Eastern  Bail.  Co.,  L.  11.  3  C.  P.  308.)    within  the 
Where  the  plaintiff  sent  a  valuable  picture  by  railway  and  declared   j^ct. 
its  natore  and  value  at  the  time  of  its  delivery  for  carriage,  and  the  com- 
pany did  not  demand  any  increased  rate  to  which  they  were  entitled  luider 
section  2  of  the  above  Act,  and  only  the  ordinary  charge  was  paid,  the 
carrier  was  held  not  protected  by  the  statute  for  an  injury  to  the  picture 
during  the  journey.    (^Belirvns  v.  Great  Northern  Bail.  Co.,  7  H.  &  N. 
950,958  ;  31  L.  J.  Ex.  299,  300.)    The  woid  '» paintings"  in  the  Act 
means  articles  of  artistic  value  as  paintings  ;  and  models  and  working 
designs  for  carpets  and  rugs,  painted  by  hand  and  skilfully  designed,  but 
of  value  in  the  carpp.t  trs^e  only,  are  not  within  the  class  designated. 
(^Woodward  v.  The  London  and  North-Western  Bail.  Co.,  3  Ex.  D.  121 ; 
47  L.  J.  Ex.  263.) 

A  carrier  is  not  deprived  of  the  protection  afforded  by  the  Carriers  Act   Carriers 
merely  by  the  fact  that  the  loss  of  goods  Ls  temporary,  and  not  permanent,    not  pro- 
nor  can  the  owner  of  goods  which  ought  to  nave  been,  but  which  were   tccted 
not,  declared  pursuant  to  the  statute,  recover  damages  for  the  consc-   -where  delay 
quences  of  the  loss  of    them,  as    distinguished  from  the  loss  itself,   ground  of 
(JTi/foa  V.  Brasch,  10  Q.  B.  Div.  142,  C.  A.)  action. 

Since  the  passing  of  this  Act,  if  articles  mentioned  in  section  1  arc 
lent  without  declaring  their  value,  carriers  who  have  complied  with  the 
requirements  of  the  Act  arc  not  liable  for  a  loss  even  though  occasionci 
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writinjr,  made  iK'tweeu  the  defendants  and  the  said  John  Smith 
on  the  plaintiff*'s  Ixjhalf,  by  which  it  was  agreed,  in  con- 
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by  gross  negligence  on  the  part  of  their  servants,  op  Kcmhlv  of  themselves. 
{liinton  v.  iJt'hhirt.  2  Q.  W.  G4r>.)  Wilful  misfeasance  would  however 
render  them  liable  {ihid,'). 

hi  an  action  against  carriers  for  loss,  where  the  value  has  not  been 
de<'lared,  on  the  ground  that  the  goods  were  stolen  by  the  carrier's  ser- 
v.nntSf  it  is  not  necessary  that  the  plaintiff  should  prove  that  any  par- 
ticular servant  had  stolen  them.  (  Vaiighton  v.  London  t^*yttrth'  Wt$trrn 
JiiiiK  Co.,  L.  R.  y  Kk.  IK-J :  see  also  KirkKtaU  Brewery  Co.  y.  Fitrnru 
Itail.  Co..  L.  R.  i>  Q.  B.  4<J8  :  and  Way  v.  The  Great  Jiknttern  Hail,  €b^ 
1  Q.  B.  D.  «y2  :  45  Q.  B.  574.) 

Jifiiliray  and  Canal  Tratfic  Act,  17  A:  18  Vict.  c.  31.— The  7th  section 
provides  that  every  railway  or  canal  company  shall  be  liable  for  lass  of 
or  injury  <lone  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles, 
gotxls,  or  things,  in  the  receiving,  fonvanling,  or  delivering  thereof, 
(K'ca»iioned  by  the  neglect  or  default  of  the  company  or  its  sen'auts,  not- 
withstanding  any  notice,  condition,  or  declaration  made  and  given  by 
such  company  contrary  thereto,  or  in  anywise  limiting  such  liabUity ; 
and  evciy  such  notice,  condition,  or  declaration  is  declared  to  be  null 
and  void.  ProFide<l  that  nothing  therein  shall  be  construed  to  prevent 
such  companies  fix)m  making  such  conditions  with  respect  to  receiving, 
forwartling,  and  delivering  such  animals,  articles,  &c.,  as  shsJl  be  ad- 
judged by  tlie  Court  or  judge  before  whom  any  question  relating  thereto 
shall  l)c  tried,  to  he  jrntt  and  reamnahle.  The  section  further  provides 
certain  limits  to  damages  i-ecovcrable  for  loss  or  injury  to  any  of  sudi 
animals  (namely,  a  horse,  ;C5()  ;  neat  cattle,  £15  each  ;  sheep  and  pigs, 
£2  each),  unless  the  {xjrson  sending  or  delivering  the  same  to  the  com- 
pany shall,  at  the  time  of  delivery,  have  declared  them  to  be  of  higher 
value,  in  which  case  the  com|vany  may  charge  a  reasonable  percentage 
on  the  excess  of  value  above  the  limitecl  sum,  to  be  paid  in  addition  to 
the  ordinary  charge,  such  jxircentage  to  be  notified  in  the  manner  pre- 
scribed  by  the  Carriers  Act  (s.  2),  and  to  be  binding  on  the  ccAnpany  as 
therein  mentioned.  Proof  of  the  value  and  amount  of  injnry  to  lie  on 
the  claimant.  No  sixjcial  contract  between  the  company  and  the  other 
parlies  resjx>cting  the  receiving,  forwarding,  or  delivering  of  any  goods, 
iVc,  shall  be  binding  on  or  affect  such  i>arty,  uidess  it  he  xufned  bjf  him 
or  the  jKirson  delivering  the  goods  for  carriage.  Nothing  in  the  Act  is 
to  alter  or  affect  the  rights  or  liabilities  of  the  company  under  the  Gkr- 
riers'  Act,  with  respect  to  the  articles  mentioned  in  that  Act. 

It  has  been  held  tliat  this  section  only  applies  to  carriage  of  goods 
over  lines  which  the  comjiany  are  working  themselves,  and  not  to  con- 
tracts by  the  company  to  carry  over  other  lines.  (^Zunz  v.  Sauth-Eaiitem 
Jtail.  Co.,  L.  R.  4  Q.  B.  539.)  But  where  the  company  contract  to  carry 
over  their  own  as  well  as  other  lines,  they  must  prove  that  the  loss  did 
not  occur  on  their  line  in  order  to  avail  themselves  of  a  condition  of  non- 
liability.    (^Kent  V.  Midland  Hail.  Co.,  L.  R.  10  Q.  B.  1.) 

The  question  of  what  conditions  limiting  liability  will  be  considered 
by  the  Court  fair  and  reasonable  has  frequently'  arisen.  In  JPteh  r. 
Stafordthire  Rail.  Co..  10  H.  L.  Cas.  473  ;  82  L.  J.  Q.  B.  241,  all  the 
<'Hses  on  the  subject  up  to  that  time  are  elaborately  examined ;  and  ill 
the  case  of  It  rote  n  v.  The  Manchester,  Sheffield  <J*  Lineolnthire  Bailtemf 
Ok.  in  the  House  of  Lonls,  in  the  present  year,  the  authorities  mne 
again  reviewed.  In  that  case  the  plaintiff,  a  fish  merchant,  signed  a 
contract  by  which,  in  consideration  of  the  defendants  carrying  his  flah 
at  a  rate  one-fifth  less  than  the  ordinary  rate,  he  agreed  to  free  the 
defendants  from  '*  all  liability  for  loss  or  damage  by  delay  in  tnmsit  or 
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sideration  of  a  lower  rate  of  .freight,  that  the  said  cod  should 
be  curried  at  owner^s  risk,  and  that  the  defendants  should  not 
be  liable  for  any  delay  in  the  delivery  of  the  same. 

from  whatever  cause'  arising."  It  was  held  by  the  Court  of  Appeal  (10 
Q.  B.  Div.  250),  cyerruUng  the  Q.  B.,  that,  as  by  the  exigencies  of  trade 
the  plaintiff f  in  order  to  compete  with  others  in  the  trade,  was  obliged  to 
Bend  his  fish  at  the  lower  rates  offered  by  the  defendants,  he  practically 
luid  no  option,  and  therefore  the  contract  was  not  just  or  reasonable. 
Iliis  decision  was  overruled  in  the  Lords.    (8  App.  Ca<*e8,  703.) 

Paasengfers*  luggage  is  within  section  7  of  the  Act,  and  therefore  railway 
companies  are  liable  for  loss  of  or  injury  to  such  luggage  occasioned  by 
their  neglect,  notwithstanding  any  notice  given  by  them.  (^Coken  v. 
iioutk'Eastern  Hail.  Co.,  2  Ex.  Div.  253  :  46  L.  J.  Ex.  417  ;  overruling 
iStewart  r.  London  *J'  Xorth-Wentern  Ruil.  Co,.  33  L.  J.  Ex.  199.) 

Regulation  of  RailwayM  Act,  1868  (31  &  32  Vict.  c.  119).— The  Act 
applies  to  the  owners,  whether  companies,  or  individuals,  of  the  whole  or 
any  part  of  a  railway  or  tramway,  whether  worked  by  steam  or  other- 
wise.   (Sect.  2.) 

By  sect  14  where  a  company,  by  through  booking,  contracts  to  carry   If  journey 
any  animals,  luggage,  or  goods  from  place  to  place,  partly  by  railway   partly  by 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,   a  condition   sea, a  notice 
exempting  the  company  from  liability  for  any  loss  or  damage  which   exempting 
may  arise  during  the  carriage  of  such  animals,  &c.,  by  sea,  from  the  act   from  lia- 
of  God,  the  king's  enemies,  fire,  accidents  from  machinery,  lx)ilers,  and   bility  for 
steam,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,   injury 
and  navigation,  of  whatever  nature  and  kind  soever,  shall,  if  published  through 
in  a  conspicuous  manner  in  the  office  where  such  through  booking  is   fire,  &c, 
effected,  and  if  printed  in  a  legible  manner  on  the  receipt  or  freight  note   at  sea,  if 
which  the  company  gives  for  such  animals,  &c.,  l)e  valid  as  part  of  the    published 
contract  between  the  consignor  of  such  animals,  &c.,  and  the  company,   in  the 
In  the  same  manner  as  if  the  company  had  signed  and  delivered  to  the   booking- 
consifi^or  a  bill  of  lading  containing  such  condition.    For  the  purposes   office,  is 
of   this  section  the  word  "  company ''  includes  the  owners,  lessees,  or   binding. 
managers  of  any  canal  or  other  inland  navigation. 

The  34  &  35  Vict.  c.  78,  enacts  (sect  12),  that  where  railway  com- 
panies under  contract  to  carry  passengers  or  goods  by  sea  procure  the 
same  to  be  carried  in  a  vessel  not  belonging  to  them,  they  are  liable  for 
loss  or  damage  to  the  same  extent  as  thoagh  the  vessel  belonged  to 
them. 

IVkat  ii  sufficient  delivery  to  carrier. 1^ — In  the  case  of  shipowners,  a  Decisions 
delivery  of  goods  at  the  wharf  or  quay  to  some  person  accredited  for  the   as  to  what 
pnrpoee,  Innds  the  shipowner.  {British  Columbia^  ^'c,  Co.  v.  Xettleship,   amoimts  to 
L.  a.  3  C.  P.  499.)    A  delivery  to  the  driver  of  a  stage-coach  is  sufficient   delivery  to 
to  make  the  proprietor  liable.    Where  the  ordinary  course  of  business  at   carrier, 
a  railway  office  was  to  accept  goods  with  a  special  limitation  of  liability 
in  writing,  and  this  was  known    to    the    plaintiff,  who  nevertheless 
cansed  his  goods  to  be  left  with  a  railway  poi*ter  at  the  station  without 
complying  with  the  regular  course,  and  they  were  lost,  it  was  held  that 
the  company  was  not  liable  as  on  contract,  the  delivery  not  being  in  due 
course,  uid  there  being  no  evidence  that  the  porter  had  or  professed  to 
hare  power  to  contract  with  the  plaintiff  otherwise  than  in  the  ordinary 
coarse.    (Slim  v.  Great  yorthern  Rail.  Co.,  23  L.  J.  C.  P.  166.) 

ybn^livery  hy  carrier.'] — In  the  absence  of  any  express  agreement   Where  the 
or  usage,  carriers  by  land  are  bound  to  deliver  to  or  at  the  residence  of  carrier 
the  consignee  ;  ana  with  regard  to  carriers  by  sea,  it  seems  to  be  suffi-   should  de- 
dent  i£  tl»  captain  deposits  the  goods  in  some  place  of  safety,  and  gives  liver. 
notice  to  tiie  consignee.   {Hyde  v.  2^'ent  S;  Mersey  Navigation  Co.,    I.  R. 
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2.  The  defendants  deny  that  they  failed  to  deliver  the  said 
cod  in  a  reasonable  time,  and  they  farther  deny  that  when  it 
was  delivered  it  had  become  stale  and  valueless. 
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397.)  Though  the  consignor  directs  goods  to  be  delivered  at  a  particular 
place,  the  earner  may  deliver  them  at  another  place  agreed  on  betvfeea 
him  and  the  consignee.  (^Lmidon  «5'  North-  Wtstern.  Huil.  Co.  v.  Bartlett^ 
31  L.  J.  Ex.  92  ;  and  ('ork  Dintillerie*  Co.  v.  Gir4it  Sauthsm  4'  Welter* 
Bail.  Of.,  L.  R.  7  H.  L.  2G9.)  It  was,  however,  intimated  in  the  last  case 
that  if  there  had  been  a  s()ecial  c<jntract  between  the  consignor  and  the 
carrier,  it  would  have  been  different.  If  the  carrier  deuvers  at  the 
place  directed  in  accoi-dance  with  the  ordinary  usage,  he  is  not  liable, 
though  he  delivci's  them  to  a  |)erson  the  consignor  did  not  name.  (J/crAinaa 
V.  Melvor.  L.  R.  G  Ex.  36.) 

Where  there  has  been  a  deliveiy,  actual  or  constructive,  though  the 
goods  remain  on  the  cai-rier's  premiscH,  he  is  no  longer  liable  as  a  carrier, 
but  only  as  a  warehouseman,  or  on  any  special  terms  he  may  think 
proper  to  impose  on  the  customer,  and  the  contract  is  not  affected  by  any 
of  the  statutes  relating  to  carriers.  (^Shepherd  v.  Brhtol  ^'  Exeter  JiaiL 
Co.,  L.  R.  3  Ex.  189  ;  Chapman  v.  The  Great  Went^rn  Rail.  C^««.,6  Q.B. 
Div.  278  ;  49  L.  J.  Q.  B.  420.)  If  at  the  consignee's  address  there  is  a 
refusal  to  accept  them,  the  carrier  becomes  an  involuntaiy  bailee  of 
them,  and  is  only  bound  to  net  with  reasonable  care  with  reference  to 
their  custody.  {^Ih'injh  \.  London  «J'  Xorth- Western  Hail,  ^b.,  L.  R.  5 
Ex.  51.)  And  if  such  refusal  is  authorised  by  the  consignee,  the  carrier 
may  recover  from  him  the  exi>enses  reasonablv  incurre<l  in  taking  care 
of  the  goods.     iUrvat  Nort/iem  Bail.  C<f.  v  Siragield,  L.  R.  9  Ex.  132.) 

Measure  of  da  ma  yea.'] — The  jdjiintiff  is  entitled  where  goods  are  lost 
or  destroyed  \o  recover  their  market  value  at  the  i)la4)e  and  time  at  which 
they  ought  to  have  been  delivered,  as  distinguisned  from  that  at  which 
they  were  delivered  to  the  carrier  ;  if  there  is  no  market  for  the  sale  of 
such  goods  at  that  place,  the  jury  must  ascertain  their  value  by  taking 
their  price  at  the  place  of  manufacture,  together  with  the  cort  of  car- 
riage, and  allowing  a  reasonable  sum  for  importer's  profits.  (^Biee  t. 
Bawrtidale,  30  L.  J.  Ex.  371  (H.  of  L.)  ;  OJIanlan  v.  Great  WeOerJi^ 
Bail.  Co.,  U  L.  J.  Q.  B.  154.) 

In  cases  of  delay  in  the  transmission,  the  plaintiff  may  recover  the 
difference  between  the  market  price  of  goods  on  the  day  when  they 
ought  to  have  been  delivered,  and  the  price  when  they  were  available 
for  sale  owing  to  delav  and  damage  caused  by  the  defendants.  (^QfUard 
V.  Strut h'Eant em  Bail.  Co.,  7  H.  &  N.  79 ;  30  L.  J.  Ex.  393.)  WTiere 
owing  to  the  delay  of  a  month  in  the  delivery  of  cloth  which  the  plaintiff 
wanted  immediately  to  make  into  caps,  he  lost  the  season,  it  was  held 
that  he  could  not  recover  the  loss  of  profits  he  would  have  made  on  the 
ca})s,  but  that  he  could  recover  the  amount  of  depreciation  in  the  Taloe 
of  the  cloth  on  account  of  the  laf)se  of  the  season.  (  WiUon,  v.  Lancashire 
Bail.  Co.,  30  L.  J.  C.  P.  232 ;  and  sec  Great  Me/ttcm  Bail.  Co.  y.  iirrf- 
Mat/ne,  L.  R.  1  C.  P.  329.) 

S'otire  of  projtpcotive  profit  or  Iom.'] — It  is  necessary  to  enable  a  con- 
signor to  recover  for  the  loss  of  a  l)eneficial  sub-contract  or  other  calcu- 
lated source  of  profit,  that  the  carrier  should  have  notice  of  the  spedal 
terms  of  such  contract  or  source  of  profit  at  the  time  the  goods  axe  de- 
livered to  him  for  carriage  {Ilorne  v.  Midland  Bail.  Co.,  It.  R.  7  d  h 
583,  affirmed  Ex.  Ch.  L.  R.  8  C.  P.  131),  and  femble  a  mere  notice  of  s 
sub-contract  ^ill  not  be  sufficient  unless  so  given  as  to  make  it  a  tenn  in 
the  contract  with  the  carrier  that  the  latter  will  on  breach  be  liable  for 
loss  of  contract.  (Jbid.  139, 141, 145.)  The  same  rule  holds  with  legaid 
to  other  losses  from  miasing  reasonably  anticipated  sources  of  profit^  at 
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Reply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  1st  paragraph  of  the  defence,  the  plaintiff  says 


for  instance  the  loss  of  the  hire  of  goods  sent  for  hire,  (pilules  v.  London 
^  yortk-  Western  Jiail.  Co.,  32  L.  J.  Q.  B.  292.  But  see  Sim-viton  v. 
JMdoH  4'  Xortk-  Western  Kail,  Co.,  45  L.  J.  Q.  B.  182  ;  1  Q.  B.  D.  274.) 

JUmoteness  of  rfaw/i^^*.]— Where  on  account  of  loss  or  non-delivery,    ^Y^^t 
delay  or  refusal  to  carry,  a  carrier  who  uses  the  railway  for  the  traus-   ^[J^^y^Jo 
mission  of  his  parcels  is  injured  in  liis  husiness  as  a  carrier,  he  cannot  ^.^^qq^  \^ 
recover  for  such  iujury.    (^Crouch  v.  Great  Xorthern  liuil.  Co.,  25  L.  J.    j-ecovered. 
Ex.  137.)    But  where  he  is  compelled  to  pay  damages  occasioned  by  such 
loss  or  delay,  he  will  have  an  action  over  against  the  carrier  employed  by   Remote- 
him.    However,  where  on  such  a  carrier  being  sufcd  he  gave  notice  to  the   "c**** 
carrier  by  whose  default  a  loss  was  occasionecl,  and  the  latter  declined  to 
interfere,  the  former  was  held  not  entitled  to  recover  his  costs  as  well  as 
the  damages  in  such  action.    QlSajrendale  v.  London,  Chatham,  A*  Dover 
Jiail.  Co.,  L.  R.  10  Ex.  35  (Ex.  Ch.).)     A  commercial  traveller  was 
pat  to  hotel  expenses  in  waiting  the  arrival  of  goods  which  were  im- 
properly delayed  in  transit :    it  was  held  a  claim  for  such  expenses 
against  the  carrier  was  too  remote.    (  Woodgcr  v.  Great  Wettcrn  Jiail. 
C%».,  L.  R.  2  C.  P.  818.) 

"If***  entitled  to  sue.] — The  jKirson  in  whom  the  property  was  vested    Cousignco 
when  it  was  lost  or  damaged  is  the  person  entitled  to  sue.    A3  the  de-   generdly 
livery  of  goods  to  the  carrier  usually  vests  the  property  therein  in  the   the  party 
consignee,  the  latter  is  the  person  who  generally  speaking  can  sue.   to  sue. — 
QJhtnhifp  V.  Jjambert,  6  CI.  &  F.  uOO.)    But  where  there  is  a  special  con-    gxceDtions. 
tract  wtween  consignor  and  carrier,  or  the  property  has  not  vested  in  ^ 

the  oonsignee,  as  where  goods  are  sent  on  ui)proval,  the  consignor  should 
sue.  (lb. ;  Drain  v.  S/tejtherd,  1  M.  ^  Rob.  223.)  If,  however,  there  is 
a  contract  between  the  consignee  and  carrier,  under  whicli  the  former  is 
liable  for  freight,  he  may  sue.  (Mead  v.  South^JJuKtern  Hail.  Co.,  18 
W.  R.  735.) 

A  special  property  of  the  sender  in  a  thing  lost  enables  him  to  sue.   Special 
(^Freeman  Y.  Jiirch,  3  Q.  B.  492,  n.)    Where  separate  property  of  two  property 
persons  is  aent  in  one  box  or  parcel  by  a  joint  agent  of  both  they  may  entitles 
join  in  an  action  for  the  loss.    {Metcalf  v.  Jjondon  tj*  Brighton  Jiail. Co.,  sender  to 
27  Lu  J.  C.  P.  333.)    If  a  master  pays  for  his  servant's  ticket,  and  the   sue. 
luggage  of  the  latter  is  lost  or  injured,  the  servant  may  sue  for  the  loss  or 
injury  in  his  own  name,  the  tort  being  independent  of  contract.  {Martin 
V.  Ore^  Indian  Peninsular  Jiail.  Co.,  L.  B.  3  Ex.  9 ;  Avstin  v.  Great 
Western  Hail.  Of.,  L.  R.  2  Q.  B.  442.)     See  j*^^*^  as  to  injury  to  person 
by  negligence  of  carriers. 

Aet*  or  default  of  consignor.] — If  the  plaintiff  has  not  properly  packctl   Consignor's 
goods  that  are  brittle  and  they  ai-e  broken  or  injured  he  cannot  recover  own  default 
from  the  carrier  if  the  latter  has  used  due  care.    It  has  been  thought  that  contribut- 
where  the  foundation  of  the  action  is  negligence  and  non-i)erformance  ing  to  loss. 
of  duty,  so  as  to  be  founded  on  tort  rather  than  on  contract,  it  would  be  a 
defence  that  the  loss  was  owing  to  the  plaintiff's  own  default.    (^Burrows 
T.  Jfmreh  Oas  Co.,  L.  R.  5  Ex.  67.)    Wnere  it  was  proved  tliat  the  defen- 
dant's cart  was  unfit  to  carry  the  plaintiff's  goods  and  that  they  were 
improperly  packed,  evidence  would  be  admissible  to  show  that  the 
plaintiff  himself  packed  them  and  represented  them  as  under  their  real 
weight,  thns  causing  the  defendant  to  put  them  in  a  cart  which  was  too 
slight  or  small  for  them.    ( }yehh  v.  Page,  G  M.  &.  G.  19G.) 

±raud.'\ — If  the  consignor  fraudulently  concealed  the  value  and  risk 
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further  that  he  will  contend  that  if  any  such  contract  was  made 
the  same  was  bad  in  law  as  being  unreasonable. 


Frandnlent 
conceal- 
ment of 
risk. 


Sliipowners 
and  master 
of  ship 
liable  as 
insurers. 

How  this 
liability  is 
restricted. 


Limited 
nitb  re- 
spect to 
accidental 
tires  on 
shipboard 
and  rob- 
bery of 
certain 
articles. 


Shipowner 
not  liable 
beyond  so 
much  a  ton 
of  the 
ship's 
tonnage. 

Neither 
shipowner 
nor  master 
liable  for 


from  the  earner  in  order  to  be  charged  at  a  lower  rate  for  carriage,  he 
cannot  recover  on  account  of  a  loss  occasioned  through  such  concealment. 
(^M'Cancv  v.  Idindon  «J-  yort1i-Wv*tcni  Hail,  ('o.^  31  L.  J.  Ex.  65.)  If  a 
person  intentionally  makes  false  answers  to  the  carrier's  inqairies,  the 
contract  is  void  on  account  of  fraud.  (  Malkcr  v.  JacJ{*Qn,  lU  M.  &  W. 
188.  189.)  It  was  formerly  necessary  to  plead  such  a  defence  spociallj; 
now  it  is  equally  essential  to  set  forth  the  defence  with  snfficieiit 
cxplicitness. 

Common  Carriers  by  Sea.]— The  owners  of  a  general  ship  and  the 
maitfer  were  liable  at  Common  Law  as  common  carriers,  that  is  to  say, 
they  were  bound  to  retleliver  the  guods  delivered  into  their  charge,  the 
act  of  God  and  the  Queen's  enemies  only  excepted.  But  this  extenaiTe 
liability  is  limited  :  (1)  By  the  bill  of  lading  which  the  master  gives  to 
the  consignor  of  the  goods  and  which  evidences  the  contract  between 
the  parties  :  and  (2)  by  the  operation  of  several  statutes.  It  is  usual  for 
the  bill  of  lading  to  contain  an  exception  from  liability  for  **  accidents 
or  damage  of  tlie  seas  ; "  but  this  exception  does  not  protect  the  ship- 
owner or  the  master  from  liability  for  loss  or  damage  caused  by  the 
negligence  of  the  crew.  {^Gnll  v.  General  Iron  Screw  Colliery  Co^ 
L.  K.  3  C.  P.  476,  Ex.  Ch.)  So  an  exception  for  "  breakage,  leakage,  oar 
damage,"  does  not  protect  the  shipowners  from  liability  for  damage 
accruing  through  the  negligence  of  their  servants.  (Martin  v.  6r^ 
Indian  Peninsular  Bail.  Co.^  L.  R.  3  Ex.  9  ;  Czech  v.  General  Steam 
yai^igatiim  Co..  L.  R.  3  C.  P.  14.)  But  it  is  said  that  the  effect  of  such 
exceptions  is  to  shift  the  onus  of  jiroof,  and  oblige  the  plaintiff  to  prore 
atlirmatively  the  negligence  of  the  defendant's  servants.  (JThe  ifeleme, 
B.  &  L.  429,  P.  C.  ;  L.  J.  35  P.  C.  03.) 

Coming  next  to  the  statutory  limitations  of  the  shi^wwucr's  liability, 
there  is  the  17  A:  18  Vict.  c.  104,  by  which  it  is  provided  (sect.  503)  that 
no  owner  (it  must  be  noted  nothing  is  said  about  the  maftter^  and  he  does 
not  seem  to  get  the  benefit  of  this  statute)  of  any  sea-going  ship  shall  be 
liable  to  make  good  to  any  extent  whatever  any  loss  or  damage  that  may 
happen  without  his  aetval  fault  or  privity  of  or  to  goals  or  tilings  taken 
on  boanl  by  reason  of  fire  happening  on  board,  or  of  or  to  any  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones  on  boartl  by  leasoa 
of  robbery  or  embezzlement,  unless  the  shipper  shall  at  the  time  of  ship- 
ping the  same  have  inserted  in  his  bill  of  lading,  or  otherwise  haTS 
declared  in  writing  to  the  master  or  shipowner  their  true  nature  and 
value.  It  will  be  noted  that  this  statute  protects  a  shipowner  entirelj 
for  loss  hy  fire  not  occasioned  by  his  personal  default  occurring  to  goodf 
generally  ;  but  that  the  exemption  for  liability  resulting  from  rcwJny 
of  f/oods  is  strictlv  confined  to  certain  classes  of  valuables  s|>ecified  in  the 
Act. 

The  next  statute  is  the  25  &  26  Vict.  c.  05,  which  by  its  54th  sectioa 
enacts  that  the  ou'nerJ<  (no  mention  of  the  master)  of  any  ship,  whether 
British  or  foreign,  shall  not  in  cases  which  occur  without  their  fault  #r 
jfririty  be  answerable  in  damages  in  respect  of  loss  or  damage  to  aiiy 
goods,  merchandise  or  other  things  on  boanl,  to  an  amount  czceediog 
-4!8  for  each  ton  of  the  ship's  tonnage  :  but  it  has  been  decided  that  the 
section  does  not  extend  to  protect  the  sliipowner  for  damage  caused  hf 
delay.     (^London  <J'  South -Western  Hail.  Co.  v.  James,  L.  R.  8  Ch,  illj 

A  thinl  statutorj'  exemption  is  found  in  the  388th  section  of  the  17 1 
18  Vict.  c.  104,  which  provides  that  neither  owner  nor  master  is  litUB 
for  loss  or  damage  occasioned  by  the  fault  or  inca^xacity  of  a  qaaliM 
pilot,  where  the  employment  of  one  is  compulsory.    Except,  howeTer, 
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2.  Acihn  by  Cmmgneefor  Value  of  Goods  not  delivered, 

1.  On  the  Ist  of  November,  1879,  three  trunks  containing 
wearing  apparel  were  received  by  the  defendants  at  Plymouth, 
as  common  carriers,  consigned  to  the  plaintiff  at  Birmingham. 


in  cases,  coming  within  one  or  other  of  these  exceptions,  or  where  the  default  of 
bill  of  lading  limits  the  liability  of  the  shipowner  and  master  of  a  pilot 
general  ship,  the  latter  are  both  liable  to  the  consignor  or  consignee  of 
the  goods  as  insureis  of  the  same,  and  bound  to  deliver  safely  unless  the 
loss  is  occasioned  by  the  act  of  God  or  the  Queen's  enemies. 

Cabbiers  of  pbbsons— actions  against.]— The  liability  of  pas-   Liability  of 
acDger  carriers  is  more  limited  than  that  of  carriers  of  goods.    They  are   carrier  of 
not  insurers  of  the  persons  of  the  passengers,  and  are  only  liable  for  passengers 
want  of  due  care.     (Beadluad  v.  Midland  Hail,  Co.j  L.  R.  4  Q.  B.  379,   less  than 
£x.  Ch. ;  38  L.  J.  Q.  B.  109  ;  2  B.  &  S.  519.)    They  are  not  liable  for   that  of 
accidents  caused  by  hidden  defects  in  their  carriages  which  could  not  be  carrier  of 
detected  by  ordinary  care  and  skill  previous  to  the  happening  of  the  goods. 
accident.    {Readhead  v.  Midland  Bail.  Co.y  supra.)    But  they  are  liable 
for  defects  in  their  carriages  caused  by  the  nq^ligence  of  their  sub-con- 
tractors.   {Frances  v.  Cockrelly  L.  R,  5  Q.  B.  184  ;   and  Ex.  Ch.  Ibid. 
501.) 

If  a  railway  company  issues  a  ticket  for  a  journey  extending  l^eyond  Liability  of 
its  own  line,  that  is  evidence  of  a  contract  to  carry  over  the  other  line  carriers  of 
as  well  as  their  own,  and  their  liability  to  the  passengers  in  such  cases  passengers. 
is  not  affected  if  the  injury  is  caused  on  the  line  not  belonging  to  them. 
{Buxton  T.  North-Eastern  Jtail,  Co.,  L.  R.  3  Q.  B.  549 ;   Thomas  v. 
HkMtHneyJRaa,  Co.,  L.  R.  5  Q.  B.  226  ;  S.  C,  Ex.  Ch.  L.  R.  6  Q.  B.  266.) 
And  in  j^mAhes  v.  The  Metropolitan  District  liail,  Co.  (5  C.  P.  D.  157  ; 
49  L.  J.  C.  P.  361),  it  was  decided  that  where  the  ticket  is  taJcen  at  the 
station  of  A  railway,  and  the  accident  happens  on  B  railway,  the  latter, 
apart  from  any  question  of  breach  of  contract,  is  liable  in  tort.    To  the 
same  ^ect  is  Hooper  v.  London  tt  North'  Western  Rail,  Qt.  (50  L.  J.  G.  P. 
103).     A  railway  company  is  not  liable  for  the  wTongful  act  of  third 
persons  oyer  whom  they  have  no  control.    (  Wright  v.  Midland  liuil,  Co., 
L.  R.  8  Sz.  137.) 

The  issuing  of  a  ticket  for  a  journey  from  one  place  to  another  is  cvi-   Issuing 
dcnoe  of  a  contract  to  convey  the  passenger  within  a  ixiasonable  time  on  ticki^t  evi- 
soch  Ymxnejy  but  not  that  the  train  shall  arrive  at  the  time  exi)ected.   dence  of 
{JlurMt  V.  Great  Western  Rail.  Co.,  34  L.  J.  C.  P.  264.)     Railway  com-   contract  to 
panies  are  liable  to  any  person  who  has  taken  a  ticket  for  a  train  adver-  carry 
tised  in  their  time-bills  to  run  at  a  particular  time  if  it  does  not  run   within 
{Ultmton  T.  Great  Northern  Rail.  Co.,  25  L.  J.  Q.  B.  129),  or  there  is  not  reasonable 
room  in  it  for  such  person.    {Great  Northern  Rail.  Co.  v.  Jfatccro/t,  21   time. 
Ix  J.  Q.  B.  178.)     Where  railway  companies  stipulate  in  their  time- 
tables, kc,j  that  they  will  not  be  responsible  for  delays  in  arrival  or 
departure  of  trains,  they  will  still  be  liable  for  unreasonable  delays, 
though  they  are  not  liable  in  case  of  reasonable  delav.    {Prevost  v. 
Great  Eastern  RaU.  Co.,  13  L.  T.  N.  S.  20.) 
Where  passengers  arc  carried  at  their  own  risk  (as  in  the  case  of  cattle   Where  i>as- 

dxovers  holding  a  free  pass  with  such  a  stipulation),  the  carrier  is  not   gengcr  is 

liable  for  injuries  through  negligence,  either  on  the  transit  or  on  the   carried  by 

eompany's  premises,  in  consequence  of  their  being  in  a  dangerous  condi-   |^  free  pa^s. 

tion.    {Gallin  ▼.   The  London  <J'  North  Western  Rail.  Co.,  44  L.  J. 

Q>  B.  80.)    A  similar  contract  with  one  company  protects  another 

company  over  whose  lines  the  passenger  is  carried  for  injuries  caused 

^bitmgh  the  negligence  of  the  latter  on  their  line. 
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2.  The  defendants  have  not  delivered  the  said  tmnks  to  the 
plaintiff  or  any  of  them. 


Liability  of 
•carrier  for 
pafisenger^s 
luggage. 


Where 
passenger 
takes  mer- 
•chandise 
as  personal 
luggage. 


What 
damages  a 
l)as.HeDger 
may  re- 
cover from 
the  carrier. 


The  question  of  the  extent  of  a  common  carrier's  liability  for  the  lug- 
gage of  passengers  is  one  on  which  there  is  great  conflict  among  the 
authorities.  At  one  time  it  has  Ix^n  suggested  that  a  common  carrier 
has  the  liability  of  ^tm  insurer  for  the  luggage  of  passengers,  and  at 
another  time  that  he  has  no  greater  responsibility  for  the  passenger  s 
luggage  than  for  the  passenger  himself.  (See  Richard*  v.  LantUm  <(' 
Brighton  Bail.  Co,,  7  C.  B.  839 ;  28  L.  J.  C.  P.  281 ;  BtUeher  v.  Londtm 
S'  SorUh-Wentcrn  Bail.  Co.,  16  C.  B.  13 ;  24  L.  J.  C.  P.  137 ;  Tally  t. 
The  Great  Wtxtern  Bail.  Co.,  40  L.  J.  C.  P.  9  ;  L.  R.  6  C.  P.  44  ;  Le 
Conieur  v.  London  ,J-  South-  Western  Bail  Co.,  35  L.  J.  Q.  B.  40  ;  L.  R. 

1  Q.  B.  64.)  All  the  cases  were  reviewed  in  Berghelm  v.  Thr  Great 
JEastern  Bail.  Co.  (3  C.  P.  D.  221  ;  47  L.  J.  C.  P.  318),  and  the  Court  of 
ApjKial  suggested  the  distinction  that  w^hile  a  carrier  may  be  liable  as 
an  insurer  for  luggage  which  is  taken  charge  of  entirely  by  the  defend- 
ants, as  where  luggage  is  placed  in  a  van,  they  are  certainly  not  insurers 
of  that  portion  of  a  passenger's  luggage  which  is,  at  his  request  or  with 
his  consent,  placed  in  the  same  carriage  in  which  he  travels  or  is  about 
to  travel.  In  such  a  case  they  are  only  liable  when  it  can  be  shown 
that  their  negligence  has  brought  about  the  loss. 

Personal  luggage  means  the  class  of  articles  which  are  ordinarily  or 
usually  carried  by  jMissengers  as  their  luggage.  {IIiid$ton  v.  MtdUmi 
Bail.  Co.,  L.  11.  4  Q.  B.  366  ;  Marrow  v.  Great  Western  Bail,  Co,^  L.  K. 
(>  Q.  B.  612.)  iSee  decisions  on  questions  whether  certain  things  were 
jiersoual  luggage,  Marrow  v.  Great  Weatern  Bail.  Co.,  supra  ;  Pkelpt 
V.  London  .J-  North-  Wcsti-rn  Bail.  Co.,  34  L.  J.  C.  P.  259  ;  Mytton  t. 
Midland  Bail.  Co.,  4  H.  &  N.  615  ;  28  L.  J.  Ex.  385  ;  Bechtr  v.  Grtmt 
Eastern  Bail.  Co.,  L.  R.  5  Q.  B.  241. 

If  a  passenger  who  knows  he  is  only  entitled  to  take  personal  luggage 
takes  merchandise,  he  is  not  entitled  to  recover  for  its  loss  from  a  railway 
company  to  whom  he  has  given  no  notice  of  the  contents  of  the  (mckage. 
(Catiill  V.  London  «t-  North-  JFe^ttern  Bail.  Co.,  31  L.  J.  C.  P.  271  ;  Be{fad 
rj"  Bally  ineiui  Bail.  Co.  v.  Ktyti,  9  H.iL.  Cas.  556.)  The  fact  of  a  package 
1)eing  marliLcd  "Glass**  is  not  sufficient  notice  to  a  company  that  the 
contents  are  merchandise  within  the  meaning  of  the  foregoing  propod- 
sitions.    (/^.) 

Measure  of  da  mag e^."] — If  in  consequence  of  the  WTongful  delay  or 
erroneous  information  of  a  carrier,  a  passenger  is  obliged  to  hire  another 
conveyance  or  to  stop  a  night  on  his  jouniey,  he  can  recover  his  expenses. 
but  he  is  not  entitled  to  general  damages  for  the  derangement  or  loss  of 
business,  trouble,  or  inconvenience  caused  to  him.  (^Great  Nbrthrm 
Bail.  Co,  V.  JJaweroft,  21  L.  J.  Q.  B.  178  ;  Denton  v.  Great  Nartken 
Bail.  Co.,  25  L.  J.  Q.  B.  129  ;  Woodger  v.  Great  Western  Bail.  Co,,  L.  R 

2  C.  P.  318.)    Where  a  railway  company  instead  of  conveying  the  plaintiff 
to  the  station  to  which  she  had  booked  turned  her  out  on  a  wet  night  at 
a  station  where  she  could  get  no  accommodation  or  conveyance,  and  in 
consequence  she   had  to  walk  a  distance  of  four  miles  to  her  heme, 
whereby  she  took  a  cold  and  was  laid  up,  and  incurred  expense  in  getting 
cured,  and  was  hindered  in  her  business,  she  was  held  entitled  to  recofver 
damages  for  the  inconvenience  suffered  in  consequence  of  being  obliged 
to  walk  home,  but  not  for  the  other  consequences  just  mentioned,  th^ 
being  regarded  as  too  remote.    {Hohhs  v.  London  <)'  South*  WeMtetm  BmL 
Co.,\j.  R.  10  Q.  B.  111.)    But  as  to  this  case,  see  McMahon  t.  FMdQ 
Q.  B.  Div.  591  ;  50  L.  J.  Q.  B.  552  ;  45  L.  T.  381),  in  which  it  WM  ad- 
versely commented  on  by  the  Court  of  Appeal. 

With  regard  to  i)ersonal  injuries  or  deatli  of  a  passenger  caused  by  tte 
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Full  particulars  of  the  coutcnts  of  the  said  trunks  and 
their  value,  exceeding  three  folios  in  length,  accompany  the 
claim. 

The  plaintiff  claims  £90. 

Defence, 
The  defendants  never  received  the  said  trunks  and  their 
contents  or  any  of  them. 

Rephj, 
The  plaintiff  joins  issue  upon  the  defence. 

negligence  of  carriers,  besides  other  damages,  the  plaintiff  can  recover  in 
proportion  to  the  average  income  of  the  person  injured  or  killed  at  the 
time  of  the  accident.  See  "  Negli{feneef'*  and  "ExeciUora  and  Ad  mini- 
stratorsr 

JD^encetJ] — Denial  of  n^ligencc  is  one  of  the  most  usual  defences  Contribu- 
set  up  in  actions  against  passenger  carriers,  and  in  the  large  class  of  tory  negli* 
oscs  where  injuries  are  caused  by  railway  coUisions  or  trains  running  gence. 
off  the  lines  or  the  like,  is  as  a  rule  the  only  available  defence.    But 
where  an  action  is  brought  in  the  case  of  isolated  accidents,  as  where  a 
panenger  steps  out  of  a  railway  carriage,  on  its  stopping  a  short  distance 
behind  or  beyond  the  platform  in  consequence  of  the  train  being  pulled 
up  too  soon  or  its  "  over-shooting  "  the  platform,  the  defence  of  contri- 
botory  negligence  is  generally  set  up  together  with  the  denial  of  the 
negUgence.    These  defences  wiU  be  found  noticed  under  the  head  of 
ne^igence. 

With  regard  to  the  loss  of  luggage  it  is  a  good  defence  that  the  owner  Defence  in 
thereof  has  specially  undertaken  to  watch  it.    {BriTid  v.  2>a^,  2  M.  &  W.   f^g^g^  ^f  j^^. 
776.)    It  is  idso  a  good  defence  in  such  cases  that  the  loss  was  occasioned  g^^  that 
by  the  passenger's  negligence.    QTalley  v.   Great   Western  Rail,  Co.^  passenger 
supra.)     But  where  carriers  provide  servants  to  assist  passengers  to  if^\^  j  * 
remove  their  luggage  on  arrival,  the  liability  of  the  carriers  continues  under  his 
until  the  servants  have  done  their  duty,  such  as  placing  the  luggage  in  a  q^q  ^^^^ 
cab.    {Richards  v.  Lifndimy  Brighton,  <J'  South  Cm*t  Rail,  Co,,  7  C.  B. 
S39  ;  BtOeher  v.  London  4'  South-Weittern  Rail,  Co,,  24  L.  J.  C.  P.  137. 
See  also  PaUcheider  v.  Great  Western  Rail,  Co,,  3  Ex.  D.  163  ;  38  L.  J. 
N.  8.  Ii9.) 

The  case  of  Gahell  v.  Tht  South-Eastern  Rail,  Q),  (2  C.  P.  Div.  416  ;  Luggage 
46  L.  J.  771),  in  the  Court  of  Appeal,  is  the  leading  authority  as  to  the  deposited 
extent  to  which  carriers  can,  by  tickets  with  printed  conditions  on  the  i^  ** cloak'' 
back,  relieve  themselves  from  responsibility  in  respect  of  packages  left  at  room. 
**cloak  rooms**  at  railway  stations.    MeUish,L.J., laid  down  the  law  thus: — 
**  If  the  person  receiving  the  ticket  did  not  sec  or  know  that  there  was 
any  writing  on  the  ticket,  he  is  not  bound  by  the  conditions  ;  if  he  knew 
there  was  writing,  and  knew  or  believed  that  the  writing  contained 
conditioxis,  then  he  Is  bound  by  the  conditions ;  if  he  knew  that  there 
was  writing  on  the  ticket,  but  did  not  know  or  believe  that  the  writing 
contained  conditions,  nevertheless  he  would  be  bound  if  the  delivering 
the  ticket  to  him  in  such  a  manner  that  he  could  see  there  was  writing 
upon  it,  was  in  the  opinion  of  the  junr  reasonable  notice  that  the  writing 
contained  conditions.      (See  also  Harris  v.  Chreat  Western  Rail,  Co,, 
45  L.  J.  Q.  B.  729  ;  1  Q.  B.  D.  515  ;  Henderson  v.  Stevenson,  L.  R.  2  H.  L. 
470;  and  Watkins  v.  Rymill,  10  Q.  B.  D.  178,  where  aU  the  authorities 
are  reviewed  and  considered.) 
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3.  Ac^ii  e-v  C:%iir¥eK  far  Domu-m  it  Cttia  m  Tramatt. 

I.  O::  lb?  ir-cL  •>:  I^cfeZLl^-.  Ij*.<'-  the  pbmdff  ddipoed  to 
th^  <2£;fenfisii::fl  rr*:'  pte:i;xz<^  cf  r^tai  to  be  br  tbcm  conveyed, 
ae  fyj<Eiiv:^i  carries.  &:  n  Brisii'i-a  :o  EaRboarne,  and  ddirered 
to  ibe  piainri± 

^.  The  aid  pocka^res  cf  ^%is  vere  delnnered  br  the  de- 
frndu::i>  in  a  bp>krQ  And  :*:-uIIt  worthies  oondinoa. 

PartiiZiiLars  of  dazD&ses  : — 

jf'.'  B\Z2ip^  of  ?!2S  at  3«><.  a  s»]aar^      .      £dO    0     0 
The  pt^iniilT  claima  £.10. 

I.  The  said  goods  deliver^  to  the  de^ndants  br  the  planidff 
were  above  the  Taloe  of  £10.  and  cooasted  of  artideB  men- 
tioned in  the  first  section  of  the  Land  Carrien  Act  ( II  Gea  lY. 
A  1  TTilL  IT.  c  08).  that  is  to  sar.  gks.  and  their  valne 
and  nature  was  not  declared  or  anj  increased  charge  paid,  or 
anj  engagement  entered  into  bj  the  plaintiff  to  pay  sndi 
increased  charge. 

The  plaintiff  joins  issue  upon  the  defence. 

4.  Claim  a/^aaut  a  Common  Carrur  for  La9s  in  Tnmsii  and 

alternatively  for  Conrersion. 

1.  On  the  13th  of  April,  1880,  the  plaintiff  delivered  to  the 
defendant,  as  a  common  carrier,  three  cases  of  gloves^  the 
property  of  the  plaintiff,  to  be  by  him  carried  to  the  Wert 
India  Docks. 

2.  The  defendant  only  delivered  one  case  of  gloves  at  the 
West  India  Docks,  and  the  said  case  had  been  opened  and  two 
dozen  pair  of  gloves  taken  out  of  it 

3.  In  the  alternative  the  plaintiff  says  that  the  defendant  or 
his  servants  have  converted  the  said  two  cases  of  gloves  and  the 
two  dozen  pair  of  gloves  taken  out  of  the  third  case  to  his  or 
their  own  use,  and  wholly  deprived  the  plaintiff  of  the  same. 
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ParticnlaiB  of  damage : — 

One  case  of gloves 

One  case  of gloves 

Two  dozen  pair  of  gloves    . 

The  plaintiff  claims  £27. 

Befefiue. 

1.  The  defendant  is  not  a  common  carrier. 

2.  He  denies  that  the  said  gloves  were  the  property  of  the 
plaintiff. 

3.  The  defendant  received  the  said  three  cases  of  gloves 
nnder  a  contract  to  take  reasonable  care  of  them. 

4.  The  defendant  did  take  reasonable  care  of  them  ;  and  the 
flaid  two  cases  of  gloves  and  the  two  dozen  pair  were  not  lost  or 
stolen  through  any  negligence  on  his  part. 

5.  The  defendant  denies  that  he  or  his  servants  have  con- 
verted the  said  gloves  or  any  of  them  to  his  or  their  own  use 
as  alleged  or  at  all. 

The  plaintiff  joins  issne  upon  the  defence. 

5.  Claim  for  Delay  in  Arrival  of  Tram  and  Loss  of  Market. 

1.  The  plaintiff  has  suffered  damage  by  the  breach  by  the 
defendants  of  a  special  contract  made  between  the  parties  on 
the  9th  of  February,  1880,  by  which  the  defendants  undertook 
to  forward  the  plaintiff's  eight  horses  from  A.  station  by  the 
7.40  p.m.  train,  and  deliver  them  at  B.  the  same  night. 

2.  The  said  horses  were  not  delivered  at  B.  until  noon  of  the 
10th  of  February  and  after  the  B.  fair,  for  sale  at  which  the 
«aid  horses  had  been  sent  to  B.,  was  over. 

Particulars  of  damage  : — 

Paid  carriage  of  eight  horses  from  A.  to  K 

and  back  again £9  10    0 

Paid  fiaures  of  two  men  in  charge  of  them 

and  their  wages 8  10    0 

Estimated  loss  of  profit  at  the  B.  market  •    32    0    0 

The  plaintiff  claims  £45. 
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Defence. 

1 .  The  said  horses  were  not  received  by  the  defendants  under 
any  special  contract  by  which  they  agreed  to  deliver  them  at  B. 
on  the  evening  of  the  9th  of  February. 

2.  They  were  received  by  the  defendants  at  the  A.  station 
t(K)  late  on  the  9th  of  February  to  be  forwarded  by  any  train 
to  B.  that  evening.  They  were  despatched  by  the  first  ordinaij 
train  which  left  A.  after  the  defendants  received  them,  and 
they  arrived  at  B.  without  any  unreasonable  delay. 

8.  The  defendants  had  no  notice  or  knowledge  that  the  said 
horses  were  intended  for  sale  at  the  B.  fair. 

Reply, 
The  plaintiff  joins  issue  upon  the  defence. 

0.  Claim  by  Carrier  against  Consignor  for  Freight, 

1.  Between  the  5th  of  May,  1880,  and  the  7th  of  Jmie,  1880, 
the  defendant  delivered  1200  tons  of  coal  to  the  plaintiflb  at 
their  A.  station  under  an  agreement  of  the  1st  of  May,  1880, 
that  the  said  coals  were  to  be  carried  by  the  plaintiffs  to  P.  and 
deUvcrcd  to  the  defendant's  order  at  a  freight  of  55.  per  ton. 

2.  The  plaintiffs  duly  carried  and  delivered  all  the  said  coal, 
but  the  defendant  has  paid  them  the  sum  of  £200^  and  no 
more. 

The  plaintiffs  claim  the  balance  of  £100. 

7.  Defence  to  an  Action  by  Carrier  against  Consignee  far  Freighi, 
where  the  Writ  is  specially  indorsed,  and  no  Statement  ff 
Claim  delivered. 

1.  The  plaintiffs  did  not  carry  for  and  deliver  to  the  defoidiai 
20  tons  of  salt,  a.s  alleged  in  the  indorsement  on  the  writ  bereiiL 
They  only  carried  and  delivered  15  tons. 

2.  The  freight  claimed  of  305.  per  ton  is  in  excess  of  the  ratei, 
which  the  plaintiffs  by  their  Act  of  Parliament  are  authcnved 
to  charge,  and  is  an  unlawful  and  unreasonable  charge. 

3.  The  defendant  brings  into  Court  the  simi  of  JBIO  lOi^ 
and  says  that  the  same  is  sufficient  to  satisfy  the  plaintiff 
claim  herein. 
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8.  SiaUmeni  of  Claim  agaimi  a  Carrier  for  loss  of  a  Pas- 
senger^s  Luggage^  and  alternatively  alleging  Negligence 
on  ihe  Defendants*  part 

1.  On  the  8rd  of  Febroary,  1881,  fche  plaintiff  was  a  pas- 
senger on  their  railway  from  Carlisle  to  London^  and  as  such 
paasenger  he  placed  under  the  defendants'  charge  as  com- 
mon carriers  a  portmanteau,  forming  part  of  his  personal 
faiggage. 

2.  The  defendants  have  not  re-delivered  to  the  plaintiff  the 
said  portmanteau. 

3.  In  the  alternative  the  plaintiff  says,  that  by  reason  of  the 
defendants'  neglig:ence  the  said  portmanteau  was  lost  or  stolen 

.  in  the  course  of  transit. 

Prior  to  action  brought,  a  complete  list  of  all  the  articles 
in  the  said  portmanteau  and  their  value  was  delivered  to  the 
defendants. 

The  plaintiff  claims  £40. 

Defence, 

1.  The  plaintiff  was  not  a  passenger  on  the  defendants' 
railway  on  the  said  drd  of  February,  1881,  or  at  all. 

2.  He  did  not  place  the  said  portmanteau  under  the 
defendants'  charge. 

3.  The  said  portmanteau  contained  merchandise,  and  not  the 
personal  effects  of  the  plaintiff. 

4.  If  the  plaintiff  was  a  passenger  on  the  defendants'  railway 
on  the  said  day  (which  they  deny),  they  say  that  the  plaintiff 
instead  of  causing  the  said  portmanteau  to  be  placed  in  the  van, 
took  it  into  the  carriage  with  him,  and  if  it  was  lost,  it  was 
lost  through  his  own  negligence. 

5.  The  defendants  do  not  admit  that  the  said  portmanteau 
was  ever  lost  or  stolen. 

6*  The  defendants  deny  that  they  were  guilty  of  any 
n^ligenoe  which  led  to  its  loss  or  theft 

7.  The  defendants  do  not  admit  that  the  said  portmanteau 
oontained  all  or  any  of  the  articles  set  out  in  the  particulars 
deliTered,  or  that  they  were  of  the  values  mentioned  therein. 
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Rqply. 
The  plaintiff  joins  issne  npon  the  defence. 

9.  Claiin  against  a  Lighterman  as  Common  Carrier,  and  alter'- 
natively  alleging  Negligence  for  Damage  to  Goods  in 
Transit. 

1.  On  the  8rd  of  May,  1880,  the  plaintiff  delivered  to  the 
defendant  as  a  common  carrier  by  water  certain  goods,  that  is 
to  say,  six  casks  of  coffee,  to  be  carried  by  the  defendant  from 
the  N.  Dock  to  the  L.  Dock. 

2.  The  defendant  delivered  them  at  L.  Dock  in  a  broken 
and  damaged  state,  and  with  the  coffee  in  the  said  casks  ahnost 
entirely  destroyed  by  water. 

3.  Alternatively  the  plaintiff  says  that  in  consideration  of 
the  freight  which  he  paid  to  the  defendant,  the  defendant 
warranted  that  the  lighter  in  which  the  said  goods  were  to  be 
conveyed  was  tight,  staunch,  strong,  and  fit  to  carry  them,  and 
that  he  would  use  due  care,  skill  and  diligence  in  and  about 
carrying  the  said  goods. 

4.  The  said  lighter  was  not  tight,  staunch,  strong  or  fit  to 
carry  the  said  goods,  and  the  defendant  did  not  use  due  care, 
skill  or  diligence  in  their  carriage,  whereby  the  said  casks  were 
broken  and  damaged,  and  the  coffee  injured,  as  alleged. 

The  plaintiff  claims  £200  damages. 

Defence. 

1.  The  defendant  is  not  a  common  carrier. 

2.  He  did  not  warrant  that  the  said  lighter  was  tight, 
staunch,  strong  and  fit  to  carry  the  said  goods. 

8.  In  fact,  the  said  lighter  was  tight  and  staunch,  and  the 
defendant  was  not  wanting  in  due  care,  skill  or  diligence  in  the 
conveyance  of  the  said  goods. 

4.  The  injury  to  the  goods  was  in  consequence  of  the  act  of 
Grody  viz.,  lightning  and  tempest. 

Bi^ly, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 
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10.  Claim  against  a  (Jarrier  by  Sea  for  Non-delivery  of 

Ooods. 

1.  On  the  10th  of  March,  1882,  the  plaintiff  caused  to  be 
shipped  on  board  the  defendants'  steamer,  the  "  C,"  then  at 
A.,  180  bundles  of  iron  rails,  to  be  by  the  defendants  as  common 
carriers  conveyed  from  the  port  of  A.  to  the  port  of  L. 

2.  On  arrival  at  the  port  of  L.,  the  defendants  only  delivered 
140  bundles  of  the  said  iron  rails  to  the  plaintiff. 

The  plaintiff  claims  £60  damages. 

Defence, 

1.  The  defendants  did  not  receive  the  said  iron  rails,  or  any 
of  iliem,  as  common  carriers,  but  under  a  special  contract  in 
writing  with  the  plaintiff,  by  which  it  was  agreed  that  in  con- 
sideration of  a  lower  rate  of  freight  paid  to  the  defendants, 
that  they  should  only  be  liable  for  any  loss  or  injury  to  the 
«aid  iron  rails,  if  such  loss  or  injury  was  due  to  their  wilful 
act  or  default,  or  the  wilful  act  or  default  of  any  of  their 
servants. 

2.  The  defendants  only  received  140  bundles  of  iron  rails. 
8.  If  they  did  receive  a  greater  number,  they  say  they  have 

duly  delivered  them  to  the  plaintiff. 

4.  The  defendants  have  not  been  guilty,  nor  have  their 
servants  been  guilty  of  any  wilful  act  or  default  in  connection 
with  the  conveyance  of  the  said  iron  rails. 


Conditions  Precedent  (a). 


(a)  By  the  Common  Law  Procedure  Act,  1862,  s.  67,  it  was  provided 
that  a  plaintiff  or  defendant  might  in  any  action  aver  the  performance 
of  conditions  precedent  generally,  and  that  the  opposite  party  should 
not  be  at  liberty  to  deny  such  averments  generally,  but  should  specify 
in  his  pleading  the  condition  or  conditions  precedent,  the  performance 
of  which  he  meant  to  contest.  Since  the  Judicature  Act,  1873,  and  up 
to  the  coming  into  operation  of  the  Rules  of  the  Supreme  Court,  1883, 
the  practice  in  settUng  pleadings  was  to  act  in  conformity  with  the 
above  section.  But  now  by  Order  XIX  r.  14,  "  any  condition  precedent 
the  jpeiformance  or  occurrence  of  which  is  intended  to  be  contested, 
shall  be  distinctly  specified  in  his  pleading  by  the  plaintiff  or  defendant 
(as  the  case  may  be),  and  subject  thereto  an  averment  of  the  perform- 
ance or  occozTence  of  all  conditions  precedent  necessary  for  the  case  of 

«  2 
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Conversion. 
See  Trover. 


Copyright  (a). 

1.  Claim  for  Damages  for  Infringemeni  of  CopyrighL 

The  defeudant  has  infringed  the  plaintiff^s  copyright  in  a 
book  entitled  '*  The  History  of  Rome,"  registered  on  the 
day  of 


Length  of 
copyright. 


Itcgistra- 
tion  neces- 
sary. 


the  plaintiff  or  defendant  shall  be  implied  in  his  pleading.*'  The  cfEect 
of  this  is  that  now  it  will  not  be  pro])er  for  the  plaintiSf  in  his  stftte- 
nient  of  claim,  or  the  defendant  in  liis  coonter-claim  to  allege  the 
l)erformance  of  conditions  precedent.  The  law  implies  their  fulfilment 
until  the  defendant  in  his  defence,  or  the  plaintiff  in  his  replj  to  a 
counter-claim  by  a  specific  denial  of  any  one  or  more  conditions 
precedent  jmts  the  question  of  their  due  fulfilment  in  issue. 

(/?)  The  copyrifrht  in  bookR.  magazines,  ma])s.  charts.  &c..  is  regulated 
by  the  r>  &  (>  Vict.  c.  45,  which  by  sect.  2  gives  to  the  author  and  his 
assigns  an  exclusive  right  of  publication  for  the  life  of  the  author,  and 
seven  years  after  his  death,  with  the  important  provision  that  if  tJie 
seven  years  shall  expire  before  the  forty-two  years  from  the  first  pab* 
lication  of  the  books,  A:c.,  are  accomplished,  then  the  copyright  shall 
endure  for  the  full  period  of  forty-two  years.  >Mien  the  book^  fcc,  i* 
published  after  the  death  of  its  author,  the  copyright  lasts  for  forty-two 
years  from  the  time  of  the  first  publication,  and  it  "  shall  l>e  the  property 
of  the  pro]>rietor  of  the  author*s  manuscript  frt)m  which  such  book  shall  lie 
first  publishe<l,  and  his  assig^ns."  *  An  act  ion  fur  any  infringement  of  copy- 
right is  brou^rht  by  the  jxirson  in  whom  the  copyright  is  vested  at  the  time 
at  which  the  cause  of  action  arose,  and  he  may  be  either  the  author,  or  his 
executors  or  ailministrator^,  or  some  person  to  whom  he  has  assigned  hi* 
interest  in  the  copyright.  l>ut  it  is  a  wmdition  precedent  to  bringing 
any  action  that  the  plaintiff  shall  ])rove  that  he  has  duly  caused  hi5 
cop}Tight  in  the  l>ook  in  question  to  be  registered  at  iStatioueis"  Hall. 
(Sect.  24.)  The  mere  fact  of  registration  is  not,  however,  conclusive  cla 
plaintiff  s  rights,  because  he  can  have  no  c«-»pyright  in  a  work  until  iti 
publication.  {MaxtrcU  v.  Jiogg,  3G  I^  J.  Ch.  433  ;  L.  B.  2  Ch.  App.  907; 
Jlendfrton  v.  MaxwvlL  o  Ch.  D.  892.)  The  pkintiff  in  onier  to  make 
a  valid  registration  must  register  the  name  of  the  first  publisher ;  and 
if  he  foils  to  do  so,  the  registration  is  void,  and  he  mav  not  sue.  (  WeU»» 
V.  />*>*#,  10  Ch.  D.  247;  Coofc  v.  Judd,  23  Ch.  D.  727.)  The  16th  section  of 
the  3  &  6  Vict.  c.  45.  provides  that  a  defendant  in  picking  to  an  action  for 
an  infringement  (.)f  copyright  shall  give  to  the  plaintiff  a  notice  in  writing 
of  any  objection  to  the  plaintiffs  title  to  the  copyright  on  which  be 
means  to  rely  at  the  trial :  and  if  the  defence. is  that  the  plaintiff  is  not 
the  author  or  first  publisher  of  the  book  in  which  he  claims  copyright, 
or  is  not  the  proprietor  of  the  copyright  therein,  then  the  defendant 
shall  specify  in  such  notice  the  name  of  the  person  whom  be  n^  is  the 
author  or  first  publisher,  or  the  proprietor,  together  with  the  title  dL  soeh 
Itook,  and  the  place  where,  and  the  time  when  such  book  was  lint  psb- 
lished ;  and  "  at  such  trial  no  other  objection  shall  be  allowed  to  be  mate 
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Particulars  of  special  damage  are  as  follows  : — 

Loss  of  sale  of  50  copies      .        .        .     £50     0    0 
Loss  of  profit  in  the  copyright     .        .        50    0    0 

The  plaintiff  claims  £100. 

lon  behalf  of  such  defendant  than  the  objections  stated  in  sacb  notice,  or 
that  any  other  person  was  the  author  or  first  ])ubli8hcr  of  such  )x>ok,  or 
the  proprietor  of  the  copyright  therein,  than  the  iierson  specified  in  such 
notice  or  give  in  evidence  in  support  of  his  defence  any  other  book 
than  one  substantially  corresponding  in  title,  time,  and  place  of  pub- 
Jication,  with  the  title,  time,  and  place  specified  in  such  notice."  Bee  on 
this  section  the  case  of  Hall  v.  Bradhury^  12  Ch.  D.  886  ;  Citote  v.  Jiidd, 
53  Ch.  D.  727.  In  this  latter  case  it  was  decided  by  Bacon,  V.C.,  that 
in  an  action  for  infringement  of  copyright,  where  objections  to  the 
lustration  arc  not  delivered  within  the  prescribed  time,  the  action 
may  nevertheless  be  dismissed  if  a  defect  in  the  registration  is  brought 
oat  from  the  plaintiff's  evidence. 

A  collection  of  prints,  pubjished^together  in  a  volume,  is  a  book  within  Prints 
the  meaning  of  the  5  &  6  Vict,  c*  45  ;  and  the  proper  subject  of  copy-   entitled 
light,  thongh  it  contains  no  'such  letter-press  as  could  be  the  subject  of  to  copy- 
<X)pyright^  and  it  makes  no  difference  that  the  work  is  not  published  for  right. 
sale,  but  only  used  as  an  advertisement.    {Maple  «^*  Co.  v.  Jitnior  uirmy 
4"  -V«ry  Stores,  21  Ch.  D.  369,  overruling  Cobhett  v.  M'owlward^  L,  K 
14  Eq.  407.)    A  compiler  of  a  directory  is  not  justified  in  using  slips  cut 
from,  a  directory  previously  published  for  the  purpose-  of  deriving  in- 
formation from  them  for  his  own  work,  but  he  may  use  such  slips  for 
the  purpose  of  directing  him  to  the  parties  from  whom  information  can 
be  obtained.    {MorrU  v.  Wright,  5  Ch.  279 ;  Kelly  v.  Morris,   1  Eq. 
697;  Morris  v.  Ashbee,  7  Eq.  34.) 

In  the  recent  case  of  IHcht  v.  Gates,  18  Ch.  D.  76,  the  Court  of  Appeal  Copyright 
intimated  that  as  a  rule  there  cannot  be  any  copyright  in  the  mere  titU'  only  in 
of  a  book,  and  they  decided  in  the  case  before  them  that  the  plaintiff  something 
could  have  no  copyright  in  the  title  *'  Splendid  Misery,"  because  copy-  original. 
right  can  only  exist  in  something  original,  and  the  mere  adopting  as  n 
title  a  hackneyed  phrase  could  not  give  any  copyright. 

There  is  no  valid  copyright  in  illegal  or  immoral  publications. 
i&mthey  t.  Sherwood,  2  Mer.  435,  439.) 

The  copyright  in  engravings  and  prints,  sculptures,  models,  copies  and 
casts,  and  designs  for  ornamenting  articles  of  manufacture,  is  regulated 
1^  the  following  statutes  :— 8  Geo.  2,  c.  13  ;  7  Geo.  3,  c.  38  ;  17  Geo.  3, 
«.  57  s  &4  Geo.  3,  c  56  ;  14  &  15  Vict.  c.  8  ;  15  &  16  Vict.  c.  6  ;  and  the 
46  4:  47  Vict  c.  57  (the  Patents,  Design,  and  Trade  Marks  Act,  1883). 
It  has  been  held  that  photograph  copies  come  within  these  statutes. 
{Ormvet  v.  Ash/ord,  L.  It.  2  C.  P.  410  ;  3G  L.  J.  C.  P.  139.) 

Dramatic  and  musical  works  are  protected  by  3  &  4  Will.  4,  c.  65,  and   Dramatic 
5  I:  6  Vict,  c  46,  ss.  20,  21.    It  has  oeen  held  that  the  arranger  of  the  and  musical 
Boore  of  an  opera  and  not  the  com|)oser  should  be  registered  as  the  author  works. 
-of  the  score,  which  is  an  original  composition.    (  Wood  v.  lioosey,  L.  H. 
2  Q.  B.  340 ;  3  Q.  B.  223.)    In  an  action  for  infringing  the  right  to  the 
ezclnsive  representation  of  a  drama,  if  it  only  be  proveid  that  part  of  the 
^TFTOo.  has  oeen  represented  by  the  defendant,  it  is  necessary  for  the 
plmintiff  to  show  as  a  matter  of  fact  that  thepart  represented  is  a  material 
and  sahstsntial  portion  of  the  drama.    (^Chatterton  v.  Care,  2  C.  P.  D. 
42 ;  3  App.  Cas.  483 ;  47  L.  J.  C.  P.  545.) 

In  the  late  case  of  WaU  t.  Taylor,  11  Q.  B.  D.  102,  the  Court  of 
Appeal  decided  that  a  person  whose  right,  under  sect  20  of  the  5  6:  6 
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Defence. 

1.  The  plaintiff  is  not  the  author. 

2.  The  book  was  not  registered. 

3.  The  defendant  did  not  infringe. 

2.  Claim  hj  Assignee  of  the  GopjHghtfor  Damages  fcfr  Infringe^ 

tnent, 

1.  The  plaintiff  is  the  assignee  of  the  copyright  in  a  book 
entitled  ,  registered  on  the  day  of 

2.  The  defendant,  since  the  plaintiff  became  the  assignee^ 
has  infringed  his  copyright  in  the  said  book. 

Particulars  of  special  damage  are  as  follows  : — 

Loss  of  sale  of        copies    . 
Loss  of  profit  on  copyright . 

The  plaintiff  claims  £180. 

8.  Claim  by  Assignee  of  the  Copyright  of  a  Musical  Oompositm 

for  a  Penalty  for  its  Infringement, 

1.  The  plaintiff  is  the  assignee  of  the  copyright  in  a  musical 
composition  called  "  Will  o'  the  Wisp,"  registered  on  the 
day  of 

Coi>yriglit      Vict.  c.  45,  to  the  sole  liberty  of  representing  a  muBlcal  composition  ha» 

in  dramatic    been  infringed,  is  entitled  to  recover  the  penalty  of  40x.,  given  by  sect  2 

and  musical    of  the  8  &  4  Will.  4,  c.  15.  although  such  musical  composition  has  not 

works.  been  represented  at  a  place  of  dramatic  entertainment.    Now  by  the 

45  &  46  Vict.  c.  40,  a  proprietor  of  the  copyright  in  any  musical  com- 

])osition  first  published  after  the  passing  of  the  Act,  or  his  aasignee 

desirous  of  retaining  in  his  own  hands  the  exclusive  right  of  public 

representation,  or  ])erformance  of  the  same,  shall  cause  to  be  printed 

upon  the  title-])age  of  every  published  copy  of  such  musical  compositioo 

a  notice,  to  the  effect  that  the  right  of  public  representation,  &a,  to 

reserved.  (Sect.  1.)    There  are  other  provisions  of  the  Act  on  the  subject 

of  musical  compositions. 

An  assignment  of  copyright  must  be  in  ^-riting.  Accordingly,  when 
the  author  of  a  song  agreed  verbally  with  S.  to  part  with  his  ocwf- 
right,  and  subsequently  by  instrument  in  writing  assigned  it  to  jU 
who  entered  it  at  Stationers'  Hall,  it  was  held  that  the  title  of  I*  nuat 
prevail.     {Leyland  v.  Stewart,  4  Ch.  D.  419.) 

A  newspaper  is  within  the  Copyright  Act ;  and  a  proprietor  d » 
newspaper  before  he  can  sue  in  respect  of  a  piracy  of  any  article  theniik 
must  show  not  merely  that  the  author  of  the  article  has  been  paid  lor  hift 
services,  but  that  it  was  written  on  the  terms  that  the  propnetor  of  thi 
newspaper  should  have  the  copyright.  (  Walter  v.  Uowc^  17  Ch.  D.  706; 
not  following  Cox  v.  Land  .J-  Water  Journal  Co,,  0  Eq.  324.) 
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2.    The  defendant  on  the  day  of  ,   1880, 

infringed  the  plaintiff's  said  copyright  by  representing  or 
caosing  to  be  represented,  without  the  consent  in  writing  of 
the  plaintiff  the  said  musical  composition  at  a  place  of  dramatic 
entertainment,  called  Bolingbroke  Hall,  in  the  county  of 
Sorrey. 

The  plaintiff  claims  the  penalty  of  40^.  given  by  the  statute 
8  &  4  Will.  IT.  c.  15,  8.  2. 

Defence. 

1.  The  plaintiff  is  not  the  assignee  of  the  said  copyright. 

2.  The  defendant  did  not  represent  or  cause  to  be  represented 
the  said  musical  composition,  as  alleged  in  the  statement  of 
claim  or  at  all. 

8.  The  said  offence,  if  committed  by  the  defendant  (which 
he  denies),  was  committed  more  than  twelve  calendar  months 
before  action  brought. 

Reply. 
The  plaintiff  joins  issue  upon  the  defence. 
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Corporation  (a). 

Defenee  to  an  Action  against  a  Local  Board  that  the  Contract 

sued  on  was  not  under  Seal, 

The  contract  sued  upon  by  the  plaintiff  was  a  contract  made 
(if  at  all)  by  the  defendants  as  an  urban  authority  under  the 

(a)  The  common  law  rule  is  that  corporations  can  only  sue  or  be  sued 
upon  contracts  made  under  their  common  seal.  To  this  principle  there 
are  a  few  exceptions,  as,  in  the  case  of  incorporated  companies  having 
gain  for  their  ooject,  who  are  Hablc  upon  contracts  not  under  seal,  pro- 
Tided  they  are  necessary  for  and  incidental  to  the  purposes  for  which 
they  are  created.  {South  of  Ireland  Colliery  Co,  v.  Waddle,  L.  R.  4  C. 
P.  617  ;  38  L.  J.  C.  P.  338  ;  B^uter  v.  The  El^tric  Tslegraph  Co.,  6  E. 
&  B.  341  ;  26  L.  J.  Q.  B.  46.  In  the  EaU  London  Waterworks  Co,  y. 
Bailey  (4  Bingham,  283),  Best,  C.J.,  enumerated  the  exceptions  to  the 
general  role  that  a  corporation  cannot  express  its  will  except  by  writing 
onder  its  common  seal. 

By  sect  85  of  the  PubUc  Health  Act,  1848  (11  &  12  Vict.  c.  63),  every 
contimct  \q  a  local  board  of  health  whereof  the  value  exceeds  £10,  and 
by  sect.  174  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  every 
GontiBct  by  an  nrban  authority,  whereof  the  value  exceeds  £60,  shall  be 
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38  &  39  Vict.  c.  57,  and  though  the  value  or  amoont  of  the 
said  contract  exceeded  £50,  the  same  was  not  made  in  writing 
sealed  with  the  common  seal  of  such  authoritf. 


Coyenant. 


1.  Claim  hy  Covefiantee  against  Covenantor  en  a  Covenami  to  pay 

Money, 

The  plaintifif*s  claim  is  for  principal  and  interest  due  under 
a  covenant  in  a  deed  dated  the  1st  of  January,  1882. 
Particulars : — 


Principal 
Paid. 


£100  0  0 

20  0  0 

80  0  0 

8  0  0 


£83     0     0 


Principal  due    . 
Interest     . 

Amount  due   . 
The  plaintiff  claims  £83. 

Defence. 

The  deed  upon  the  covenant  in  which  the  plaintiff  sues  was 
made  by  the  defendant  as  part  of  the  compromise  of  certain 
criminal  proceedings  for  alleged  forgeries,  which  the  plaintiff 

in  writing,  scaled  by  the  common  seal  of  sach  board  or  anthority,  as  the 
case  may  be.  It  was  decided  in  Ilunt  v.  The  Wimbledon  Loral  Boeri 
(4  C.  P.  D.  49  ;  48  L.  J.  C.  P.  207)  that  where  the  defendants,  a  local 
board,  had  authorised  their  surveyor  to  employ  the  plaintiff  to  prepare 
certain  plans  for  offices  they  intended  to  erect,  but  which  they  did  not 
erect,  though  the  jur}'  found  that  the  offices  were  nccessaiy  for  the 
purposes  of  the  defendants,  yet  inasmuch  as  the  value  of  the  woik 
exceeded  £o0,  and  there  was  no  contract  under  seal,  that  the  plaintiff 
could  not  recover.  On  tlie  other  hand,  where  an  urban  sanitary  authority 
upon  an  outbreak  of  scarlet  fever  in  its  district,  agreed  with  the  pbuntii^ 
a  medical  practitioner,  by  a  contract  not  under  seal,  to  pay  him  for 
attending  to  the  fever  patients  at  the  rate  of  6x.  ^.  per  day  for  each  of 
the  tents  in  which  the  patients  were  received,  and  his  chaigea  in  lA 
amounted  to  £97  1*.  9<;.,  in  an  action  against  the  authority  to  noorer 
this  amount,  it  was  held  by  the  Court  of  Appeal,  distingoisbing  HmU  t. 
The  Wimbledon  Local  Board  (jfupra')^  that  the  agreement  between  the 
plaintiff  and  the  defendant  was  not  a  contract  *'  whereof  the  Tilue  or 
amount  exceeds  £50,*'  and  that  the  plaintiff  was  entitled  to  noorcb 
iEaton  V.  Bather,  50  L.  J.  Q.  B.  444.) 
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had  institnted  against  him,  and  which  were  then  depending, 
and  the  defendant  only  signed  the  said  deed  in  consideration 
that  the  plaintiff  wonld  not  further  pj-osecutc  the  said  charges 
of  foTgery. 

2.    Another  Claim  by  Covenantee  agamst  Covenantor  on  a 

Covefiant  to  pap  Jloney. 

The  defendant  by  her  deed,  dated  the  1st  of  May,  1882, 
covenanted  to  pay  to  the  plaintiff  the  sum  of  £200  on  the 
l8t  of  June,  1882. 

The  plaintiff  claims  £200. 

Defence  and  Cowiter-claim. 
Defence. 

1.  At  the  time  the  defendant  signed  the  said  deed,  she  had 
just  attained  her  twenty-first  year. 

2.  The  plaintiff  is  her  uncle,  with  whom  she  was  residing  at 
the  time. 

3.  The  defendant  had  no  independent  advice  or  legal  assist- 
ance at  the  said  time,  and  she  was  acting  entirely  under  the 
ad\ice  and  compulsion  of  the  plaintiff. 

4.  The  plaintiff  induced  the  defendant  to  sign  the  said  deed 
by  representing  to  her  that  it  was  a  mere  fonn,  and  that  she 
TTonld  never  have  anything  to  pay  under  it. 

Counter-claim. 

5.  And,  by  way  of  counter-claim,  the  defendant  repeats  all 
the  allegations  contained  in  the  1st,  2nd,  drd,  and  4th  para- 
graphs hereof,  and  claims 

(1.)  that  the  said  deed  of  the  1st  of  May,  1882,  may  be  set 

aside  and  cancelled  ;  and 
(2.)  that,  if  necessary,  for  the  purpose  aforesaid  this  action 

be  transferred  to  the  Chancery  Division  of  the  High 

Court  of  Justice. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  counter-claim  the  plaintiff  says  that  at  the  time 
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DEFAMATION. 


when  the  said  deed  was  signed  the  defendant  did  have  inde- 
pendent advice  and  acted  throughout  under  the  advice  of  her 
solicitor. 

;).  She  was  not  acting  under  the  advice  or  compulsion  of  the 
plaintiff. 

4.  The  plaintiff  denies  that  ho  ever  represented  to  the  defei>- 
dant  that  the  said  deed  was  a  mere  form  and  that  she  would 
not  have  anything  to  pay  under  it,  or  that  he  ever  made  any 
representation  to  that  effect. 

For  other  actioTis  upon  cove)ianU  see  Bond,  Landlord  and 
Teimni,,  and  Mortga{jes, 


Defamation  (a). 

1.  Claim  for  a  Libel  published  in  a  Netospaper  c^mceming  (he 

Plaintiff,  an  Officer  in  t/te  Army, 

1.  The  plaintiff  has  sustained  damage  by  the  defendant  on 
the  7  th  of  September,  1879,  falsely  and  maliciously  printing 


Wbnt  is  a 
libel. 

Ayerment 
of  damage 
not  essen- 
tial. 


Distinction 
herein 
between 
libel  and 
slander. 

Slander  not 

generally 

actionable 

unless 

special 

damage 

averred. 


(//)  Anything  ^vTittcn  or  printed  and  then  published  which  is  calca- 
latcd  to  injure  the  reputation  of  another,  or  expose  him  to  hatred,  con- 
tempt, or  ridicule,  is  a  llheU  and  actionable  as  such  without  proof  thit 
the  plaintiff  has  really  suffered  i)ecuniary  loss  or  injury  of  any  kind.  It 
follows  from  this  that  it  is  iwt  cMential  that  the  pleader  in  drawing  a 
claim  for  libel  should  aver  that  the  plaintiff  has  sustained  actual  damage, 
but  until  the  Rules  of  the  Supreme  Court,  1883,  it  was  usual  to  introdnoe 
a  general  allegation  that  he  had  suffered  greatly  in  his  credit  and  repu- 
tation, and  had  endured  anguish  of  mind.  General  averments  of  that 
kind  are  now  discouraged,  but  where  any  special  damage  has  really  been 
Bustaineil  by  the  plaintiff  on  which  he  relies  to  aggravate  the  damagei, 
it  should  certainly  be  set  out  in  the  claim. 

Tliere  is  an  imix)rtant  distinction  between  the  defamation  which  oon- 
stitutes  libel  and  that  which  constitutes  slander.  It  is  not  law  that  any- 
thing frjwJun  wliicli  is  calculated  to  injure  the  reputation  of  another, or 
expose  him  to  hatre<l,  contempt,  or  ridicule,  is  actionable,  without  proof 
that  the  plaintiff  has  suffered  actual  damage.  Certain  classes  of  onl 
defamation,  which  will  be  referred  to  immediately,  are  actionable  in 
themselves,  just  as  written  or  printed  defamation  is  actionable  in  itself; 
but,  as  a  nile,  nierfi  oral  defamation  is  not  actionable  without  proof  of 
actual,  or  ns  it  is  called,  "  special  damage.''  Thus,  to  say  of  a  man  thit 
he  is  a  rogue,  or  of  a  woman  that  she  is  unchaste  (  Wharton  v.  Bf^tik^  1 
Ventr.  21),  is  not  sufficient  to  ground  an  action,  though  to  write  or 
the  same  thing,  and  then  publish  the  writing  or  print,  would  be 
actionable.  But  if  actual  loss  or  injury  directly  results  to  the  p] 
from  the  defendant  speaking  those  wortls,  they  would  at  onoe  found 
proceedings.  In  such  a  case  it  will  be  seen  a  material  element  in  ttifr 
action  is  the  special  damage,  and  it  then  becomes  neecMitary  fat  tte 
pleader  6]>ecially  to  aver  the  damage,  so  that  it  may  dearly  t^petr  on 
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and  publishing  in  a  newspaper  called  the  of  and  cou- 

oeming  the  plaintiff^  and  of  and  couceruing  his  conduct  as  an 


the  face  of  the  claim.  If  in  an  action  for  slander,  not  coming  within 
the  exceptions  now  to  be  noticed,  the  pleader  omitted  to  aver  special  * 

damage,  or  set  it  out  so  insufficient Ij  that  it  did  not  appear  that  the 
damage  was  of  a  kind  that  the  Court  could  take  cognizance  of,  then 
nnder  the  old  system  the  claim  would  have  been  demurrable,  and  it  will 
stiU  be  insufficient. 

There  are,  however,  three  classes  of  cases  where  slander  is  placed  on  Exceptional 
the  same  footing  with  Ubel,  and  no  averment  of  special  damage  is  essen-  to  this 
tial : — 1.  Any  imputation  that  another  has  committed  any  criminal  rule. 
ofEenoe,  as  that  he  is  a  thief,  or  has  committed  murder,  or  rape,  or 
robbery,  is  actionable ^^r  te,  (Wehh  v.  Beavan^  11  Q.  B.  D.  609.)  2.  So 
an  imputation  that  another  has  contracted  a  contagious  disease,  unfitting 
him  for  decent  society.  3.  So  any  imputation  with  reference  to  another 
in  his  profession  or  trade,  imputing  any  incompetency,  or  dishonesty,  or 
diagraccfnl  or  improper  conduct  in  relation  thereto.  In  these  cases  the 
plcAder  is  not  bound  to  aver  special  damage  in  the  claim  (though  if 
special  damage  has  in  fact  accrued  he  ought  to  do  so)  ;  he  must  take 
care,  however,  to  make  it  very  clear  on  the  face  of  the  pleading  that  the 
slanderous  words  really  do  belong  to  one  of  these  classes.  For  instance, 
where  the  alleged  slander  is  a  reflection  upon  a  man  in  the  way  of  his 
profession,  it  should  appear  on  the  claim  that  the  plaintiff  exercised  a 
particular  profession,  and  then  it  should  be  positively  averred  that  the 
words  complained  of  were  spoken  of  him  with  reference  to  such  ])rofe8- 
flion.  The  result  is  this.  In  cases  of  libel  it  is  not  essential  to  aver 
damage  ;  in  slander  it  is  essential  to  do  so,  except  in  a  limited  number 
of 


Subject  to  what  has  been  said  with  reference  to  the  averment  as  to 
damage,  and  subject  to  this  difference  also  that  in  the  case  of 


ial 


libel  the  libellous  matter  is  alleged  to  have  been  written  or  printed,  and 
in  cases  of  slander,  it  is  alleged  to  have  been  spoken,  the  averments  that 
appear  in  a  pleading  for  libel,  and  those  that  appear  in  a  pleading  for 
aUnder  are  the  same,  and  it  will  therefore  be  convenient  to  treat  of  them 
together. 

Material  avermtiU», — A  claim  for  libel  or  slander  commences  that   The  ma* 
the  defendant    named    on   a  date  specified  faUely  and    maliciously   terial  aver- 
wrote  (or  printed  or  spoke)  and  published  of  and  concerning  the  plain-    ments  in 
tiff  the  words  following,  that  is  to  say,  then  follow  the  words  com-   an  action 
plained  of.    There  may  follow  after  this  some  averment  of  damage  ;  in   for  defama*- 
aome  cases,  as  already  pointed  out,  it  is  essential.  The  material  averments   tion. 
here  are :  1st.  The  falsehood  of  the  matter.    2nd.  The  malice  of  the 
defendant.    3rd.  The  fact  of  publication.    4th.  The  connection  of  the 
defamation  with  the  plaintiff.     5th.  The  words  of   the  defamation. 
And,  6th.  Where  the  d^mation  is  oral,  generally  the  special  damage. 

1.  The  IhUenest  of  ths  Defamution, — It  is  necessary  to  aver  that  the    The  truth 
words  or  writing  complained  of  arc  false,  for  if  they  be  true,  then  there   of  the  libel 
is  no  libel  or  slimder,  for  which  a  remedy  can  be  had  in  a  civil  court.    It  an  answer 
if  different  where  the  party  libelled  seeks  a  remedy  in  a    criminal   in  a  civil 
coait,  and  indicts  his  libeller.    There  the  old  saying,  the  greater  the   court. 
truth  the  greater  the  libel,  to  a  certain  extent  holds,  and  the  fact  that   j^nf^ :» 
the  libel  is  true  will  be  no  shield  to  its  publisher,  unless  he  can  show    _^     * 
that  his  act  in  disclosing  the  matter  was  for  the  public  good.    This,  how-   indictment. 
ever,  coooems  criminal  law.    What  the  pleader  has  to  remember  is  this, 
that  a  plaintiff  cannot  recover  damages  against  another  for  writing  or 
aaying  of  him  that  which,  however  defamatory,  and  injurious,  and  an- 
noying, is  nevertheless  tme. 
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officer  in  the  army,  the  words  following,  that  is  to  say — [^ffere 
set  out  verbatim   the  tcords  complained  of   mth  appropriaie 


The  adritt- 
bility  of 
ezpresaly 
ATcrrifig 
mftlioe. 


A  publica- 
tion of  tho 
libel  es&eii' 
tial. 


AVliat 

amounts  to 
a  publica- 
tion. 

TThe  plain- 
tiff niuift  be 
identified 
with  the 
dcfama- 
tion. 


2.  The  MaVi.'t, — ^Thc  next  arenncnt  is  that  the  defendjuit  maliriomJg 
wTx>te  or  si'^'ke.  &c.  3Ialice — the  malicic>as  act  of  the  defendant — b  so 
important  an  element  in  this  action  that,  as  will  be  shown  hereafter,  if 
once  the  condact  of  the  defendant  can  be  so  explained  as  to  get  rid  of  the 
imputation  of  malice,  and  it  is  made  clear  that  no  improper  feeling  was 
at  the  bottom  of  his  conduct,  then  the  liability  of  the  defendant  is  at  an 
end.  It  is  therefore  an  inrariable  practice  to  aTcr  that  the  defeDdant 
acted  malicious]  V.  but  it  is  not  aljsolutely  necessair  to  do  so.  The  full 
text  of  the  lib'.-Ilous  matter  i<«  always  set  oat  on  the  face  of  the  pleadiog, 
and  from  it  and  the  averment  of  its  falsehood,  the  Court  may  infer  the 
malice,  thougrh  it  is  not  alleu'cd  :  ))at  it  is  certainly  the  more  adTisable 
course,  to  avoid  all  question,  to  aver  malice  expressly.  In  this  connectioD 
Orrier  XJX.  r.  22  must !«  l»omc  in  mind.  ^  Whenever  it  is  material  to 
alle;^*  uialirr.  fraudulent  intention,  knowledge,  or  other  condition  of  the 
mind  of  any  (leison,  it  shall  )»o  sufficient  to  allege  the  Fame  as  a  &rt 
without  K-tting  out  tho  circumstances  from  which  the  same  is  to  be 
inferred." 

3.  Thr  Publication. — ^The  third  material  averment  is  that  the  defen- 
dant pHhli*hvd,  kc.  A  man  may  compose  a  very  injnrioos  libel,  and 
put  it  away  in  his  desk,  he  may  i^uce  de&matory  statements  to 
writing,  and  send  them  to  the  person  whom  they  de&une  (^PkiUijuj. 
JaNJtfH,  2  £s>p.  624),  he  may  slander  another  to  his  face  when  no  one  is 
by  :  and  in  none  of  these  cases  vhU.  he  have  ex])osed  himself  to  an 
action.  The  li)jelIoa«  or  slanderous  matter  must  be  jftiblhked  to  beoome 
actionable  ;  and  as  publication  is  thus  of  the  essence  of  the  action,  it  if 
noce>-snr}'  that  the  pleader  should  si)ecially  aver  the  fact  in  the  statemeat 
of  claim.  It  is  not  within  the  scoiie  of  this  work  to  discuss  what  con- 
stitutes a  publication  of  a  libel  or  slander.  This  much  may  be  said :  it  is 
not  necessary  that  the  libel  should  have  attained  any  widespread  pub- 
licity. If  by  the  act  of  the  defendant  it  has  obtained  ang  ptobhcity 
l>eyond  the  defnmer  and  the  defamed,  if  any  third  person. — even  the 
plaintiff';^  wife  {n'fHnwH  v.  Ajtft,  13  c.  B.  836)— has  seen  it,  that  is 
enough.  Thus  a  ^lander  utteretl  in  the  presence  of  the  defamed  and  a 
third  person  is  puhlishetl.  and  a  libel  written  in  a  letter  intended  for  the 
persrtn  lilxilici.  and  misdirected  by  the  defendant  to  another,  is  poblidied 
as  soon  as  that  other  reads  it.  and  from  that  moment  the  plaintiff  hsi  a 
groimd  of  action.     (^Fojr  v.  Jinwit'rirk.  14  Ir.  C.  L.  R.  4a8.) 

4.  ConntctioH  of  the  Plaintiff  tcith  the  Drfamatitm. — But  not  oolj 
must  the  defamatory  matter  l>c  allegcil  to  be  published,  to  be  false  and 
to  Ix:  malicious,  it  must  also  be  alleged  to  be  spoken  of  and  concerning 
the  pLiintiif.  The  plaintiff  seeks  damages  in  respect  of  an  injuzy  done 
to  his  reputation.  It  may  well  be  that  the  defendant  is  the  anthorof 
a  most  abominable  libel ;  but  unless  the  plaintiff  avers  and  pioYes  tbit 
the  defamation  has  reference  to  him  and  is  a  reflection  upon  nis  chane- 
tcr,  he  makes  out  no  case.  Hence  the  necessity  for  averring,  as  isalwajf 
done,  that  the  wonls  c<im plained  of  were  spoken,  &c.,  and  published** of 
the  plaintiff,"  or  "of  ami  concerning  the  plaintiff; "  and  the  necessity 
of  this  averment  is  only  disf)enstKl  with  where  the  libellous  matter  itsetf 
manifestly  ]K'ints  and  applies  to  the  plaintiff.  But  the  necearity  d 
strictly  identifying  the  phiintiff  with  the  defamatory  matter  doM  Wf^ 
end  with  this  general  averment.  In  the  body  of  the  pleading  tiie  fiiU 
text  of  the  libel  or  slander  is  set  out,  and  here  it  is  the  duty  of  tte 
pleader,  irhrrerer  it  U  neccMary  to  interpolate  an  aTcnnent  or 
'*  innuendo,'*  as  it  is  called,  connecting  the  plaintiff  with  any  stateneit 
which  on  its  face  may  not  seem  clearly  to  apply  to  him,  but  which 
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innuendoes^,  meaning  thereby  that  the  plaintiff  had  been  removed 
from  the  army  for  misconduct,  and  that  he  Iiud  not  conducted 
himself  as  an  officer  and  a  gentleman. 
The  plaintiff  claims  £1000  damages. 


intended  to  apply  to  him.  Instances  of  these  inuucndos  will  be  found  in 
the  text.  What  the  pleader  has  to  secure  is  this,  that  by  the  plain  words 
of  the  libel  or  slander,  pliw  the  innuendtw  introduced*  by  liira,  it  may 
clearly  appear  on  the  face  of  the  claim  that  the  defamation  applies  to 
the  plaintiff,  and  not  to  some  other  ])crson. 

6.  The  Defamatory  J/atfer.—'Siixt,  it  is  essential  that  the  libellous  or   The  defa- 
slanderons  words  be  set  out  at  length.    The  Tcry  words  used  must  be   niatory 
giTen.     Merely  scttincr  out  the  effect  of  the  wonls  would  not  l)e  enough,   matter 
(^OatMoie  V.  Mathers,  1  M.  &  W.  405) :  and  the  recent  case  of  llarri*  v.    must  be 
Warre^  48  L.  J.  C.  P.  310 ;  4  C.  P.  Div.  215,  to  the  same  effect.    Neither  set  out 
would  a  claim  charging  a  libel  *'in  substance  as  follows"  (^Wright  v.   verbiitim 
ClrmentM,  3  B.  &  Aid.  603),  or  "  purporting  "  (  M'ood  t.  Brotvn,  i\  Taunt. 
169)  ;  80  a  claim  charging  that  the  defendant  *'  asserted  and  accused  the 
plaintiff  ol"    (Ctioh  v.  Cox,  3  M.  6c  S.  110.)    The  words  must  be  set  out 
as  used,  so  that  the  Court  may  judge  whether  they  are  ca]>able  of  a 
dedamatory  meaning,  and  the  jury  say  whether  they  have  a  defamatory 
meaning  in  fact. 

If  the  libel  or  slander  is  in  a  foreign  language,  it  would  not  T^  correct   "Wliere  the 
to  set  out  merely  a  translation.    The  original  words  must  be  stated,  and   libol  is  in 
then  the  meaning  explained  in  English.  {Zeimbh  v.  Axtell^  6  T.  K.  162.)   a  foreign 
In  the  case  supposed  of  a  libel  in  a  foreign  language,  it  would  also  1^   language. 
necessary  to  arer  in  the  statement  of  claim  that  someone  who  read  the 
libel,  or  in  whose  hearing  it  was  uttered,  understood  the  language,  else 
there  would  be  no  publication.     (1  Wms.  8aund.  242.)    It  has  Ix^en 
idieady  pointed  out  that  it  is  necessary  that  it  should  appear,  either  by 
the  wci:^  themselyes  or  the  words  aided  by  proper  innuend'>s,  that  the 
defiunatozy  matter  applied  to  the  plaintiff.    It  is  equally  necessary  that 
it  should  appear  on  the  face  of  the  claim  that  the  words  complained  of 
ooDStitute  a  libel  or  slander.    If,  as  is  frequently  the  case,  the  words 
hear  a  plain  meaning  and  that  a  defamatory'  one,  nothing  remains  to  Ix: 
added  ;  but  where  the  meaning  of  some  of  the  expressions  is  ambiguous, 
or  eren  innocent  in  their  natural  meaning,  it  l)ecomcs  necessary  for  the 
pleader  to  aver  that  the  defendant  used  the  words  in  a  particular  dc- 
uunatozj  sense,  and  that  defamatory  sense  he  must  specify. 

Special  JQamage, — ^There  is  much  learning  to  be  found  in  the  books  as  What 
to  what  constitutes  special  damage,  sufficient  to  make  oral  defamation  amounts  to 
actionable.    The  subject  is  yery  fully  discussed  in  the  notes  to  Vtears  special 
T.    WUleoeh  (2  Smith's  Leading  Cases).     See  also  Hiding  v.   Smith,   damage. 
(45  L.  J.  Wl  ;  1  Ex.  Div.  91.)    It  is  not  every  injury  or  loss  to  the 
defendant,  residting  from  the  speaking  of  the  slander,  that  is  regarded 
as  special  damage.    To  be  actionable,  the  special  damage  must  be  the 
natural  and  proximate  consequence  of  the  defamation.    Thus,  illness  of 
hodj  caused  oy  slanderous  words  cannot  be  relied  on  as  special  damage, 
hecanse  not  a  consequence  that  commonly  happens  under  like  circum- 
stances.    (AlUop  T.  Alliop,  5  H.  &  N.  534.)    So  exclusion  from  a  society 
of  Protestant  Dissenters  is  not  special  damage.    (Robert ^  v.  Robertn, 
5  B.  Ic  8.  384.)    In   Chamberlain  v.  Boyd  (11  Q.  6.  D.  407),  it  was  de- 
cided by  the  Court  of  Appeal  that  an  allegation  that  in  consequence 
of  the  deCunatory  words  a  majority  of  the  members  of  a  club  were  in- 
duced to  retain  a  regulation  under  which  the  plaintiff  had  already  been 
rejected,  and  thereby  prevented  him  from  again  seeking  to  be  elected, 
did  not  diaclose  sufficient  pecuniary  damage  to  support  the  action;  but  the 
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ies  ih&:  Ix  eiibcr  printed  or  paUished 


1.  Tne  d^'-r.dan;  den 
the  allered  lih^I. 

2.  The  drf»:Ed£ii:  dvnies  ih&i  :hr  said  wads  in  mny  vay 
referred  :o  ihe  plainn5. 


tion  EoaT 


Defence  of 
tioQ. 


A  'lefen- 
fiant  pre- 
fiiirned  to 
ha\'e  pub- 
lUbefl  A 
libel  mall- 
cioiuly. 


>^  -f  -Jie b^j ::a:i:T  f  frivr.  -  >.  .  ZA:r  #t.  >,-•.«.  LB.  7  Q.R.  Hi) 
Azair..  if  ih^  i.-.-r  -.rr  U  -.ti -^-i  n  ■:  ■  j  li-  lif-.L-ia:::**  <{^ech.  bat  by  the 
•zi-ii-z*':. .r.^rl  re:»r::i:  r.  •  f  trh^t  Ir  -a:  i  br  a:.;.:L€r.  tbe  defendant  u  not 
lia'.le.  Wed  T.  llVi'i*.  7  B:-r.  -II.  >.-  :f  ihe  {«rELtn  to  wbcvm  the 
dtf-zz.'iAL.z  -z'.Zkts  the  *1a:  i-r  as  a  '.vi-sei-ei^c*  d  hsmiinfc  it  does  an 
Tii:lawf-^  i.:t.  >■..  •i>-ri:-^>  the  p«I--k::.:iif  fr»::n  Li«  serrice  withoat  nodee* 
¥^rh  wTrT.2f~^'.  a.-t  car.r.-.:  I*:  i:bAnri-i  arsis*:  the  defendant  aa  special 
d^-JxZt.       I *'■  a r*  T.  II "f  .".■-  -V kA  >  Ea<T.  1 . ) 

I:  wajt  heli.  :r.  vjTrrral  ix^es  yri-  r  :■'  the  Jadicature  Act,  that  the 
<"-: -r:  of  *.":.an^>:T7  'X'TiM  :.  :  r^-=:r:a:n  *:  j  injirj-OTion  the  publication  of  a 
liU-l  yPr^detkt'ul  Itun^.:H-^  f.-.  \,  A"«/r*.  1"  Cb.  D.  142^  bnt  ^aee  the 
Act ::  ha*  terr.  hr!'i  that  ihrrx: :«  r.  w  f-^U  :nr>liotioa  to  i^Mnean  injnnc- 
ik-n.  Th:«i  was  fir?t  'le-.^liei  in  .SiJ-^-  v.  £d«'^ri»- %( (3  C.  P.  D.  339). 
There  th-  0>rrt  sr*r..e:  ■■>j-'-^i  :  ■  l:2::t  :b?  rlfht  to  an  in  junction  to 
ca«»>i  whers  ih*-  p'sbli'.^::-.::*  o»:-ixij.la:at-l  of  hail  bt«n  fociid  to  be  a  libel 
bv  a  jurv.  But  the  later  case*  «.•*  :ho  i^uartz-IiiU  f\*m***l»dattd  GM 
Slinino  '^*-  T.  i?frt'>.  ar.d  //." 7  r.  JLirt^lMiri*  ^2«j  Cb.  D.  501  :  21  Ch.  D. 
7i"»  :  .:il  L.  J.  *':^  ^4.'l :  ol  L.  J.  t.h.  S74 :  4»;  L.  T.  746  :  47  L.  T.  82), 
e«tabli!»h  that  :he  Cur:  mar  i^^trmiii  a  lil^I  bef<.*re  the  trial  on  an  intei^ 
I'rf^utory  afi|.l;i-a::on.  b::t  it  was  iritimated  bv  the  Court  of  Appeal  in 
the  f.rm*.r  •.-a.'^  that  the  jurisdiction  i"  iss'tk^  &n  injunction  inacaaeof 
alle2<ef!  iibel  ui-'U  an  interlocutorr  application  mu<t  l«  exercised  with 
^TfAi  caatii.ii.  a  lid  that  it  would  n''-!  be  gt-nerallT  cjteicijsed  unlesa  the 
api'lii-ant  «aTi^£e<l  thv  •.'<.urt  that  the  statements  ojntaincd  in  thcdoca* 
ment  compIaine-1  "f  were  untrue.  '.S?e  a'ivi  the  cases  of  the  Tkorhjf 
CatTle  Fii-d  C^.  t.  2da4*aui.  14  Ch.  D.  n34  :   Tl^K^wa*  v.  WilUam*^  14  Ch. 

D.  m;4.) 

Drffiwt*. — The  defences  mc*:  commonir  pleaded  in  actions  for  libd 
are  as  ff^Ilows : — 

Kt.  That  tht:  words  written  <  r  spriken  were  true  in  substance  and  in 
faot.  ThL<i  used  to  be  called  a  plea  ^A  justification,  and  if  pzored  it  is  a 
gfxirl  defvnce  to  the  action.  It  is.  however,  a  ilangerous  plea,  and  not  to 
Vx:  recklcMly  put  upon  the  record, because. in  the  first  [>]ace«  the  strictest 
and  ni« ust  prp«-isc  pnwjf  of  it  is  inquired.  \Le^mjan  v.  Latimrr,  46  L.  J.  Ex. 
7»>5  :  3  Kx.  Div.  15.  352.)  And  secondly,  if  not  pr'Te«L  the  fiact  that  it 
has  been  pkadeil  is  regarded  as  some  evidence  of  express  malice,  and 
besides  very  much  aizgravates  the  damages. 

2nd.  PrirUtge. — An<kther  defence  is  that  the  defamatory  matter  wu 
published  without  malice,  and  u{)on  a  privilejred  occasion,  (hie  d  the 
essential  ingredients  in  an  action  for  defamation  is  the  malice  ol  the 
publisher.  Therefore  if  it  is  averreil  and  proved  that  he  had  no  malice 
m  fact,  the  action  is  at  an  end  ;  but  it  must  be  noticed  that  the  woid 
malice  in  this  connection  is  not  confined  to  its  ordinary  meaning  of 
vindictivcness  or  animosity.  A  person  will  be  presumed  to  publish  a 
libel  maliciously  who  publi^es  it  without  a  sufficient  justification.  If  a 
person  recklessly  or  carelessly  makes  a  defamatory  statement  with  refers 
ence  to  another,  whom  it  may  be  he  has  never  seen  in  his  life,  and 
ajrainst  whom  he  has  no  actual'ill-will  whatever,  he  is  held  to  hare  paU 
lishcd  the  slander  maliciously,  just  as  much  as  if  he  acted  on  the  'ffipntai 
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3.  The  said  words  do  not  have  the  meaning  which  the 
{daintiff  places  upon  them. 

4.  The  alleged  libel  formed  part  of  an  article  printed  and 

of  a  heart  charged  with  the  direst  animosity.  In  point  of  fact  the  malice 
which  a  pUintifE  relies  on  to  support  his  action  is  frequently  merely  the 
inference  of  malice  which  the  law  draws  from  the  fact  of  a  publication 
without  justification.    This  inference,  howcTcr,  can  always  be  rebutted  Prcsump- 
liy  the  defendant  showing  that  he  published  the  matter  complained  of  tion  how 
iimd  file  and  on  a  justifiable  occasion.    When  he  is  in  a  position  to  do  rebutted. 
this  the  pleader  must  raise  the  defence  specially  (^Belt  v.  Lawes,  51  L.  J. 
Q.  B.  539)  ;  and  he  is  then  said  to  have  pleaded  privilege. 

The  effect  of  a  plea  of  privilege  where  it  is  sustained  by  the  evidence,  Kinds  of 
is  not  the  same  in  all  cases.  There  is  what  is  called  a  qualijivd  privilege  privilege. 
and  also  an  absolute  privilege.  In  the  former  case— that  of  most  fre- 
quent occurrence — ^the  privilege,  when  proved,  only  rebuts  the  inference 
A  malice  arising  from  the  fact  of  the  publication  of  defamatory  matter, 
jmd  casts  upon  the  plaintiff  the  burden  of  proving  express  malice,  that 
as  to  say,  of  proving  that  although  the  defamation  was  published  on  an 
occasion  justifying  the  defendant  if  he  acted  bond  fide  and  without  ill- 
willy  in  point  of  £ct  he  did  act  from  some  personal  animosity.  Thus  it 
win  be  seen  that  this  plea  of  privilege  ordinarily  affords  onljr  a  very 
qoalified  protection  to  the  defendant.  It  is  the  function  of  the  judge  to 
decide  whether  the  occasion  of  the  publication  was  privileged  or  not.  If 
he  holds  that  it  is  not  proved,  then  no  question  of  the  motive  of  the 
defendant  need  be  put  to  the  juTy,  for  the  law  already  sufficiently  ])re- 
snmes  the  maliciousness  of  the  act ;  but  if  he  holds  that  the  occasion  of 
the  publication  was  privileged,  then  in  the  case  of  qualified  privilege  now 
under  consideration,  the  effect  of  his  decision  is  that  the  legal  inference 
<A  malice  is  rebutted,  and  the  plaintiff  must  affirmatively  prove  malice 
tn  feet.  On  the  other  hand  where  an  absolute  privilege  is  proved,  no 
question  of  malice  can  be  left  to  the  jury,  and  the  case  is  at  an  end  so 
«oon  as  the  judge  has  decided  that  the  privilege  arises  at  all. 

The  distiaction  between  qualified  and  absolute  privilege  consists  in  The  dis- 
this.    In  the  former  case  the  exigency  on  which  the  defamation  was  tinction 
pnhlished,  which  is  the  justification  of  its  publication,  has  reference  to  between 
the  protection  of  merely  private  interests ;  in  the  latter  case  the  exigency  absolute 
has  reference  to  the  pubhc  service  or  the  administration  of  justice.  Cases  and  quoli- 
heloiiging  to  the  latter  class  are  limited  in  number,  but  it  has  been  fied  privi- 
decided  that  on  grounds  of  public  policy  words  spoken  in  Parliament  lege. 
iue  absolutely  privileged  (^DaHson  v.  Duncan,  7  E.  &  B.  229,  233)  ;  so  T«g*«,oe- 
WQids  spoken  by  a  judge  in  the  course  of  judicial  proceedings  (^Soott  v.     .  .k«^i,  ^^ 
JSHantfiOd,  L.  B.  3  Exch.  220)  ;  so  the  words  of  counsel  in  a  like  case  °!;tn^J^ 
{^Mmuter  y.  Lamb,  11  Q.  B.  D.  588  (C.  A.)) ;  so  the  evidence  of  a  witness  P"^*^* 
iSkamm  v.  Netherelxffe,  1  C.  P.  D.  640  ;  2  C.  P.  D.  53 ;  45  L.  J.  798  ; 
46  L.  J.  128) ;  so  reports  made  in  the  course  of  his  duty  by  a  military 
officer  to  his  supenor  officer,  and  evidence  given  by  him  at  a  court- 
martiaL    CDavoiins  v.  Rokebt/,  Lord,  L.  R.  8  Q.  B.  255,  268  ;  45  L.  J. 
€B.)    In  all  these  cases  and  a  few  others,  though  the  matter  be  ever  so 
defematory  and  false,  the  privilege  is  absolute  and  no  action  lies. 

The  class  of  cases  where  a  qualified  privilege  only  arises  is  much  more  A  defini- 
extensive,  though  the  extent  of  the  protection  is  not  so  great.    *'  A  com-  tion  of 
mnnication  made  bond  fide  upon  any  subject-matter  in  which  the  party  qualified] 
communicating  has  an  interest,  or  in  reference  to  which  he  has  a  duty,  privilege. 
is  {Htiyileged,  if  made  to  a  person  having  a  corresponding  interest  or 
doty,  although  it  contains  defamatory  matter  which  without  this  privilege 
would  be  slsnderous  and  actionable.      (^Per  Lord  Campbell  in  barrisim 
T.  Bu$h^  5  £•  &  B.  344.)    Thus  it  has  been  held  that  where  any  repre- 
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pablished  by  the  defendant  as  a  public  journalist  on  the  said 
,  and  the  said  article  was  a  fair  and  band  fide  conunent> 


Privilege. 


Reports  of 
proceed- 
ings at 
public 
meetings. 


A  denial 
of  the  pub- 
lication. 


No  defa- 
matory 
meaning. 


Accord  and 
satisfac- 
tion. 


sentation  is  made  to  a  public  officer,  as  the  Postmastcr-Oeneral.  to  obtain 
redress,  a  qualified  privil^e  arises.  ( Woodward  r.  Zander^  6  C«  &  P. 
548.)  So  words  spoken  in  confidence  and  by  way  of  advice,  as  where  a 
servant's  character  is  given,  or  where  defamatory  words  are  written  or 
s|x)ken  bond  fide  with  n  view  of  investigating  a  &ct  in  which  the  party 
is  interested.  {Hopwood  v.  Thom^  8  C.  B.  293.)  So  a  substantiaUy  fair 
and  correct,  thongh  not  a  verbatim  report  of  judicial  proceedings, 
whether  pablished  in  a  newspaper  or  a  pamphlet  {MUiuicK  t.  lAoydf 
46  L.  J.  404)  ;  and  it  makes  no  matter  though  the  hearing  is  before  a 
Court  which  does  not  have  jurisdiction.  (  Usitl  v.  Hales^  3  C.  P.  D.  319  ; 
38  L.  T.  N.  S.  65  ;  Jtyalls  v.  Leader,  L.  R.  1  Ex.  296.)  But  a  fair  report 
of  the  proceedings  at  a  meeting  of  a  Board  of  Guardians  where  state- 
ments reflecting  upon  the  plaintiff  were  made,  is  not  privileged* 
(Purcell  V.  Sinvler,  1  C.  P.  D.  781  ;  2  C.  P.  D.  216 ;  46  L.  J.  308.) 
A  communication  which  if  made  to  the  person  to  whom  it  was  in- 
tended to  be  made  would  be  privileged,  is  privileged  although  made  to 
another  person  by  a  bond  fide  mistake.  (^Tompson  v.  Ikishwiwd,  62  L.  J. 
425.) 

But  with  regard  to  fair  and  accurate  reports  of  proceedings  at  public 
meetings  a  recent  Act  (the  44  &  45  Vict.  c.  60,  s.  2)  has  conferred  a  new 
privilege  and  protection  upon  newspaper  proprietors.  The  following  is 
the  2nd  section  :  '*  Any  report  pubiiBned  in  any  newspaper  of  the  pro- 
ceedings of  ft  public  meeting  shall  be  privileged,  if  sucn  meeting  was 
lawfully  convened  for  a  lawful  purpose,  and  open  to  the  public,  and  if 
such  report  was  fair  and  accurate,  and  published  without  malice,  and  if 
the  publication  of  the  matter  complained  of  was  for  the  public  benefit ; 
provided  always  that  the  protection  intended  to  be  affbided  by  this  sec- 
tion shall  not  be  available  as  a  defence  in  any  proceeding  if  the  plaintiff 
or  prosecutor  can  show  that  the  defendant  has  refused  to  Insert  in  the 
newspaper  in  which  the  report  containing  the  matter  complained  of 
appear»l,  a  reasonable  letter  or  statement  of  explanation  or  contradic- 
tion by  or  on  behalf  of  such  plaintiff  or  prosecutor."  This  Act  also  pro- 
vides that  no  criminal  prosecution  shall  be  commenced  against  anj 
proprietor,  publisher,  or  editor  of  a  newspaper  in  respect  of  a  Sbel  in  the 
newspaper  without  the  fiat  of  the  Director  of  Criminal  Prosecutions ; 
but  except  the  2nd  section  already  quoted,  the  Act  has  no  reference  to 
civil  proceedings  by  action  for  libel. 

3rd.  A  third  defence  is  that  the  defendant  did  not  publish  the  alleged 
libel  or  slander.  This  is  a  fact  to  be  determined  by  the  jury.  In  addition 
to  what  has  been  already  said  on  the  subject  of  publication,  the  decision 
in  Parhes  v.  Prescott  (L.  R.  4  Exch.  169),  may  be  mentioned.  There  it 
was  held  by  three  judges  against  two  that  where  a  man  makes  a  request 
to  another  to  publish  defamatory  matter,  of  which,  for  the  purpose,  he 
gives  him  a  statement,  whether  in  full  or  in  outline,  and  the  agent  pub- 
lishes the  language  to  some  extent  as  his  own,  the  man  making  the 
request  is  liable  to  an  action  as  the  pubHsber. 

4th.  Another  defence  is  that  the  words  used  do  not  really  hare  the  de- 
famatory meaning  imputed  to  them.  See  MuUigan  v.  Cole  (44  L.  J.  Q.  B. 
153  ;  L.  R.  10  Q.  B.  549),  where  it  was  laid  down  an  action  wiU  not  lie 
in  respect  of  words  published  if  any  ordinary  reader  would  not  under- 
stand them  in  a  defiunatory  sense,  and  they  cannot  be  made  actionable 
by  being  alleged  to  bear  a  meaning  which  the  evidence  does  not  support. 

5th.  Another  that  they  do  not  apply  to  the  plaintiff. 

6th.  Accord  and  satisfaction  is  a  good  defence  if  duly  pleaded.  In 
Boosey  r.  Wood  (L.  J.  34  Exch.  65),  a  defence  that  after  the  commence- 
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upon  a  matter  of  public  and  national  interest,  and  it  was 
printed  and  published  homl  fide  and  without  malice,  and  for 
the  benefit  of  the  public  and  not  otherwise. 

2.  Claim  in  respect  of  a  Libel  contained  in  the  Bspof't  of  ihe 
Proceedings  of  a  Public  Meeting  published  «?i  a  NeivsjHijm-. 

1.  The  plaintiff  was  and  is  a  physician  and  surgeon  prac- 
tising at  K.,  in  the  county  of  C. 

2.  The  defendants,  who  are  the  printers  and  publishers  of  a 
daily  newspaper  called  the  *'  M.  C./'  on  the  30th  of  December, 
1877»  falsely  and  maliciously  printed  and  published,  of  and 


ment  of  the  suit,  the  plaintiff  and  defendant  agreed  together  to  accept 
mataal  apologies,  to  be  published  by  them  in  their  weekly  joamals  m 
mtisfaction  of  the  right  of  action,  and  that  these  apologies  were  pub- 
lished accordingly,  was  allowed. 

7th.  Then  there  is  a  plea  of  the  Statute  of  Limitation.    In  the  case  of   The  Statute 
libel  the  statute  bars  the  remedy  after  the  lapse  of  six  years  from  the   of  Liinita- 
poblicatioii  of  the  libel ;  but  the  sale  of  each  copy  of  a  libel  being  a   tion. 
separate  publication,  proof  of  the  sale  of  a  single  copy  within  six  years, 
xebats  a  plea  of  the  statute.    (Duke  of  Brutumrk  v.  Harmery  14  Q.  B. 
185.)     In  the  case  of  slander  the  statute  runs  in  two  years ;  but  this 
important  distinction  must  be  borne  in  mind  that  where  the  slander  is 
actionaUe  in  itself  the  time  runs  from  the  publication  of  the  slander, 
bat  where  the  slander  is  only  actionable  because  of  special  damage  then 
this  time  runs  from  the  happening  of  the  damage. 

8th.  Another  defence,  which,  however,  only  applies  in  favour  of  the   Defence  of 
pabliahen  of  newspapers  or  other  periodicals,  is  given  by  Lord  Camp-   an  apology 
beirs  Act  (the  6  &  7  Vict.  c.  96).    It  provides  that  a  publisher  of  a  news-   under  Lord 
paper  or  periodical  sued  for  a  libel  published  therein,  may  plead  that   Campbell's 
the  libel  was  inserted  without  actual  malice  or  gross  negligence,  that  a   Act. 
foil  apology  was  made  at  the  first  opportunity,  and  that  a  sum  of  money 
has  been  paid  into  Court  as  amends.    In  such  a  case  if  the  action  pro- 
ceeds and  the  jury  find  the  allegations  in  the  defence  proved  in  favour 
of  the  defendant,  a  verdict  is  entered  for  him. 

9th.  Any  defendant  may  pay  money  into  Court  in  satisfaction  of  an 
action  of  a  claim  for  libel,  but  by  Order  XXII.  r.  1,  he  may  not  plead  at 
the  same  time  any  denial  of  liability. 

IOUl  la  8tott  T.  Samp$an  (8  Q.  B.  D.  507 ;  51  L.  J.  Q.  B.  380),  the  Mitigation 
Qaeen*s  Bench  intimat^  that  general  evidence  of  the  reputation  of  a  of  damagos. 
plainUff  nught  in  an  action  for  defamation  be  given  in  mitigation  of 
damMes  where  his  bad  character  tccu  gpcciMy  pUaded  in  the  statement 
sf  definte^  bat  they  decided  that  evidence  of  the  existence  of  rumours  to 
tlie  discredit  of  the  plaintiff,  or  even  evidence  of  particular  acts  of  mis- 
coodiicty  iireJevant  to  the  libel  in  question,  was  not  admissible.  And 
now  by  Order  XXXVI.  r.  37  :  "  Li  actions  for  libel  or  slander  in  which 
the  defendant  does  not  by  his  defence  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shaU  not  be  entitled  on  the  trial  to  give 
eridence  in  chief  with  a  view  to  mitigation  of  damages  as  to  the  cir- 
camstances  nnder  which  the  libel  or  sluider  was  published,  or  as  to  the 
character  of  the  plaintiff,  withont  the  leave  of  the  judge,  unless  seven 
daya  at  leaat  before  the  trial  he  furnishes  particulars  to  the  plaintiff  of 
the  nuUten  as  to  which  he  intends  to  give  evidence." 
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concemmg  the  plaintiiF,  and  of  and  concerning  him  in  the  way 
of  his  said  profession,  the  words  following,  that  is  to  say — 
[Here  set  out  verbatim  all  the  alleged  libellotts  wards  complained 
ofy  icith  innuendoes  if  necessary']^  meaning  thereby  and  imputing 
to  the  plaintiff  that  he  had  been  guilty  of  gross  misconduct  in 
his  profession  of  physician  and  6U]^;eon,  and  acted  in  his  said 
profession  negligently,  improperly,  and  with  great  cruelty. 

Particulars  of  special  damage : — 

The  following  persons  \^Here  set  out  their  names  and  addresses 
unless  to  do  so  would  extend  the  particulars  beyond  three  folios^ 
in  which  latter  ca^se  particulars  must  be  delivered  tcith  the  claim'] 
have  in  consequence  ceased  to  employ  the  plaintiff  in  the  way  of 
his  profession. 

The  plaintiff  claims  £500  damagea 

Defence. 
The  defendants  say : — 

1.  That  the  alleged  libel  formed  pait  of  the  report  of  the 
proceedings  of  a  public  meeting  lawfully  convened  for  a  public 
purpose  and  open  to  the  public. 

2.  The  said  report  is  a  fair  and  accurate  report  of  such  pro- 
ceedings, and  it  was  published  by  the  defendants  without  any 
malice. 

8.  The  publication  of  the  said  report  was  for  the  public 
benefit. 

Heply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  The  plaintiff  further  says  that  after  the  publication  by 
the  defendants  of  the  said  libel  and  before  action  the  defen- 
dants refused  to  insert  in  their  said  newspaper  a  reasonable 
letter  explanatory  of  the  statements  made  with  regard  to  him  at 
the  said  meeting,  which  the  plaintiff  forwarded  to  them  and 
they  received. 

3.  Claim  for  publishing  a  Libellous  Letter. 

1.  On  the  31  St  of  May,  1877,  the  defendant  falsely  and 
maliciously  published  to  one  James  Henry,  of  and  concerning 
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the  plaintiff,  the  words  followiiij?,  that  is  to  say — \^Hei'e  follow 
the  libellous  words  complained  of  ivhkh  in  this  case  were  con- 
tained in  a  letter  which  the  defendant  Iiad  received  concerning  the 
plaintiff  and  which  he  showed  to  James  Henri/'], 

2.  In  oonsequence  of  the  puhlication  to  him  of  the  said     x 
letter  the  said  James  Henry,  who  was  then  in  negotiation  with 
the  plaintiff  with  a  view  to  his  employment  as  manager  of  the 
Nitro-glycerine  Company  at  a  salary  of  £800  a  year,  refused  to 
engage  the  plaintiff. 

The  plaintiff  claims  £1500  damages, 

Defefice. 

1.  The  defendant  denies  that  he  published  the  said  words, 
or  that  he  published  them  maliciously. 

2.  If  the  defendant  did  publish  the  said  letter  the  occasion 
of  the  publication  was  privileged.  The  said  James  Henry 
referred  to  in  the  statement  of  claim  and  the  defendant  arc 
lx)th  interested  in  the  said  Nitro-glycerine  Company,  and  when 
the  said  James  Henry  made  inquiries  of  the  defendant  with 
reference  to  the  plaintiff  it  was  in  answer  to  such  inquiries 
that  the  publication  of  the  alleged  libel,  if  at  all,  took  place. 

3.  The  said  words  are  true  in  substance  and  in  fact. 

4.  The  defendant  does  not  admit  the  allegations  contained 
in  the  2nd  paragraph  of  the  statement  of  claim. 

4.  Claim  for  Damages  and  an  Injunction  for  a  Libel. 

1.  At  all  times  material  to  this  pleading  the  plaintiff  was 
and  now  is  a  candidate  for  the  office  of  a  director  of  the  Mid- 
land Railw^  Company. 

2.  On  the  3rd  of  August,  1881,  the  defendant  falsely  and 
maliciously  printed  and  published,  of  and  concerning  the 
plaintiff  the  words  following,  that  is  to  say:  "I  hope  the 
shareholders  of  the  Company  will  understand  their  interests 
better  than  to  elect  Mr.  Jones  [meaning  thereby  the  plaintiff]. 
He  seeks  the  position  from  no  desire  to  advance  the  interests  of 
the  Company,  but  to  save  his  own  bankrupt  credit  and  to 
fill  his  exhausted  purse  at  the  expense  of  the  company.  A  pro- 
fessional director  like  he  [meaning  the  plaintiff]  is  knows  how 
to  turn  his  position  into  hard  cash,  and  I  have  no  doubt  his 

8  2 
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Icrni  pockets  will  swell  as  the  modest  dividends  of  the  Company 
slirink;"  meaning  thereby  that  the  plaintiff  was  actuated  by 
unworthy  and  sordid  motives  in  Ids  candidature,  that  he  wished 
dishonestly  and  l>y  improper  means  to  enrich  himself  at  the 
expense  of  the  Company,  that  he  was  a  person  in  bad  credit 
and  impoverished,  and  that  he  sought  to  restore  his  credit  by 
pillaging  the  company. 

^].  The  defendant  is  still  publishing  the  said  libel,  and 
threatens  to  continue  the  publication  of  it. 

The  plaintiff  claims  : — 

(1)  An  injunction  to  restrain  the  defendant  from  repeating 

the  publication  of  the  said  libel,  or  any  libel  upon  the 
plaintiff. 

(2)  £2000  damages. 

Defence. 

1.  The  defendant  denies  that  the  said  words  bear  the  meaning 
placed  upon  them  by  the  plaintiff. 

2.  The  defendant  is  a  shareholder  in  the  Midland  Bailway 
Company,  and  he  has  published  the  said  alleged  libel  in  the  fbim 
of  a  circular,  addressed  and  sent  only  to  persons,  who,  like  him* 
self,  are  shareholders  in  the  said  Midland  Railway  Company, 
and  have  a  common  interest  in  securing  the  election  to  the 
directorate  of  trustworthy  and  fit  persons.  The  said  words 
were  published  without  malice. 

3.  The  defendant  says  that  the  said  words  are  true  in 
substance  and  in  fact. 

Reply. 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

5.  JSfatemefit  of  Claim  in  an  Action  for  Slander,  rel^ig  for  tki 
Cause  of  Actio?!'  npon  the  Avetinent  of  Special  Damage  (a). 

1.  In  the  month  of  July,  1880,  the  plaintiff  was  a  candidate 
for  admission  to  membership  in  the Club. 

2.  On  the  2nd  of  the  said  month  the  defendant  £edsely  and 
maliciously  spoke  and  published  of  and  concerning  the  |daintiff 
the  words  foUowing,  that  is  to  say — [Here  set  out  verbatim  U^ 

(fl)  See  ChamherUin  v.  lioyd,  11  Q.  B.  D.  407. 
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words  of  tJie  8lan(ler']—'\\\^2Jim^  thereby  that  the  plaiutiflF  had 
been  guilty  of  ungentlemanly  and  dishonourable  conduct,  and 
that  he  was  not  a  fit  ixiraon  to  associate  in  any  society  of 
gentlemen,  or  to  be  a  member  of  the  said Club. 

3.  In  consequence  of  the  publication  of  the  said  words, 
Sir  W.  E.,  and  Lord  H.  M.,  and  other  persons,  were  deterred 
from  TOting  for  the  repeal  of  one  of  the  rules  of  the  said 

Club,    which  prevented  the  plaintiff  being  balloted  for 

m  a  candidate  for  the  said '-  Club. 

The  plainti£f  daims  £1000  damages. 

DefencB. 

1.  The  defendant  did  not  speak  or  publish  the  said  words. 

2.  If  he  did,  it  was  upon  the  premises  of  the  said Club, 

and  only  in  the  hearing  of  persons  who,  like  the  defendant, 

were  members  of  the  said  Club,  and  upon  an  occasion 

when  the  propriety  of  repealing  or  relaxing  the  nile  refeiTcd  to 
in  the  statement  of  claim  was  under  discussion  among  the 

members  of  the  said Club.    The  said  words  were  spoken 

without  malice. 

8.  The  said  words  were  true  in  substance  and  in  ^t. 

4.  The  defendant  will  object  that  the  plaintiff  has  alleged 
no  special  damage  sufficient  to  support  the  action. 

6.  AUernaiwe  Clam  (u/ainst  two  Defendants  for  LibeL 

The  plaintiff  has  suffered  damage  by  the  defendants,  or 
one  or  other  of  them,  falsely  and  maliciously  printing  and 
publishing  of  the  plaintiff  in  relation  to  his  profession  of  a 
clergyman  of  the  Church  of  England,  the  words  following, 
that  is  to  say — {^Here  follow  the  alleged  Ubellou^s  tvords'] — 
meaning  thereby  that  the  plaintiff  was  slothful  and  careless 
in  the  discharge  of  his  clerical  duties,  and  was  unfit  to  be  a 
clergyman  of  tiie  Church  of  England. 

The  plaintiff  claims  £800  damages. 

Defence  of  the  Defendant  M.  0. 

1.  The  defendant  denies  that  he  falsely  or  maliciously  or  at 
all  printed  or  published  the  words  set  forth  in  the  statement 
of  claim. 
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Defence  of  the  Defendant  C.  G. 

1.  The  defendant  C.  G.  says  that  the  alleged  libel  com- 
plained of  by  the  plaintiff  in  his  statement  of  claim  was 

contained  in  a  public  newspaper  called  ** Gazette,"  and 

was  inserted  in  such  newspaper  iiithout  actual  malice  or  gross 
negligence. 

2.  The  defendant  C  G.  further  says  that  at  the  earliest 
opp(^rtunity  after  the  commencement  of  this  action,  he  inserted 
in  such  newspaper  a  full  apolog}'  for  the  said  libel. 

3.  He  brings  into  Court  the  sum  of  £10  by  way  of  amends 
for  the  injur}'  sustained  by  the  plaintiff  by  the  publication  of 
the  said  libel,  and  says  that  the  said  sum  is  enough  to  satisfy 
the  claim  of  the  plaintiff  in  respect  thercof. 


7,  Action  for  Slander  and  Libel,  ihefonner  in  the  French 

Language. 

1.  On  the  Ist  of  May,  187G,  the  defendant  falsely  and 
maliciously  spoke  and  publislied  of  the  plaintiff,  in  the  French 
language,  the  words  following,  that  is  to  say — \^Here  folVnc  the 
alleged  defamatory  tcords  set  out  verbatim  in  FrencK] — which 
said  words  as  translated  into  the  English  langnage  bear,  and 
were  understood  by  the  persons  to  whom  they  were  published 
to  bear  the  meaning  following,  that  is  to  say — [Here  follows  a 
translation  of  the  words  in  English^. 

2.  The  defendant  meant  thereby  and  imputed  that  the 
plaintiff  at  the  time  of  the  speaking  of  the  said  words  was  and 
had  for  a  long  time  been  suffering  from  a  contagions  disease, 
rendering  him  unfit  to  mix  in  society. 

8.  On  the  5th  of  May,  1S76,  the  defendant  falsely  and 
maliciously  wrote  and  published  in  a  letter  addressed  to  one 
J.  F.,  of  and  concerning  the  plaintiff,  and  of  and  couoeming 
him  in  the  way  of  his  profession  as  a  teacher  of  music,  the 
words  following,  that  is  to  say — {^Here  set  out  the  words  mfidl] 
— meaning  thereby  that  the  plaintiff  was  a  man  of  diaBolnte 
habits  and  profligate  life,  and  not  fit  for  an  appointiiDent  as 
music  master  in  any  academy  for  young  ladies. 
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The  plaintiflp  claims : — 

(1)  £500  damages  for  the    slander   set    out   iu   the    1st 

paragraph. 

(2)  £500  damages  for  the  libel  set  out  in  the   3rd  para- 

graph. 

8.  Action  for  Slander  of  a  Man  in  the  way  of  his  Trade, 

1.  The  plaintiff  at  the  time  of  the  grievance  hereinafter 
mentioned  was  and  still  is  a  manu£a,cturer  of  brushes  and 
broomBy  carrying  on  his  business  at . 

2.  On  or  about  the  1st  of  June,  1877,  the  defendant 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff 
iu  relation  to  his  said  trade  and  business  as  aforesaid,  the 
words  following,  that  is  to  say :  "  You  have  got  a  com- 
mission to  buy  for  that  fellow  H.  (meaning  thereby  the 
plaintiff),  who  always  lets  his  cheques  go  back.  He  (meaning 
the  plaintiff)  can  pay  for  nothing.  In  fact,  he  never  pays 
anybody.  He  is  sued  in  all  directions,  and  has  had  the  bailiffs 
in  his  warehouse.  Indeed,  he  never  pays  anybody  until  he  is 
compeUed,  and  his  business  will  soon  be  shut  up ; "  meaning 
thereby  that  the  plaintiff  as  such  trader  had  been  guilty  of 
frandulent  and  dishonest  practices,  and  that  he  was  insolvent 
and  unable  to  pay  his  just  debts. 

8.  The  said  words  were  spoken  and  published  in  the  hearing 
of  Messrs.  G.  &  Co.,  merchants,  of  L.,  and  Mr.  "W.,  broker,  of 
L. ;  and  by  reason  of  the  speaking  and  publishing  of  the  said 
words  in  their  hearing  the  said  Messrs.  6.  and  Mr.  W.  refused 
to  sell  goods  to  the  plaintiff  on  credit  as  they  otherwise  would 
have  done,  and  to  have  any  dealings  or  transactions  with  the 
plaintiff  in  the  way  of  his  trade  and  business,  and  the  plain- 
tiff thereby  incurred  damage  and  injury  to  his  credit  and 
otherwise. 

The  plaintiff  claims  £500. 

9.  Defence  alleging  that  the  Words  complained  of  were  spoken 
by  the  Defendant  as  an  Advocate  in  Defence  of  his  Client. 

When  the  alleged  words  were  spoken  the  defendant  was  a 
solicitor  and  as  such  solicitor  was  engaged  in  defending  one 
A.  B.,  who  was  charged  with  an  offence  before  the  stipendiary 
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magistrate  having  jurisdiction  at  B.  The  aU^^ed  words  were 
spoken  (if  at  all)  while  he  was  engaged  as  such  adyocate  as 
aforesaid  and  in  the  capacity  of  advocate,  and  not  otherwise. 

Aciw7i  az/ainsf  Husband  for  a  Libel  by  his  Wife — See  **  Hushmd 

and  Wifcy'*  post 

10.  Claim  in  an  Action  for  Slander  of  Titie  (a). 

1.  The  plaintifFiB  were  at  the  times  hereinafter  mentioned  and 
still  are  vocalists,  and  had  been  and  were  engaged  to  sing  at  the 
B.  Music  Hall,  K.,  and  also  at  the  L.  P.  Music  Hall,  for 
reward. 

2.  On  the  15th  day  of  May,  1875,  the  defendant  wisely  and 
maliciously  wrote  and  published  of  the  plaintiffs,  in  the  form  of 
a  letter  addressed  to  E.  W.,  the  proprietor  of  the  8.  Music 
Hall,  and  of  them  as  such  vocalists,  and  of  their  engagement 
at  the  S.  Music  Hall,  the  words  following,  that  is  to  say : — 
**  January  15th,  1875.— E.  W.  Esq.  My  dear  Sir,— Although 
I  know  it  is  quite  unintentional  on  the  part  of  the  lady 
advertisers  (meaning  the  plaintiffs),  the  advertisement  attached 
at  foot,  if  relied  upon  in  every  particular  by  proprietors  en- 
gaging them,  is  calculated  to  lead  such  proprietors  to  incur 
the  penalties  under  the  Copyright  Act  in  certain  cases,  as 
I  hold  the  power  of  attorney  over  the  performing  rights  of 
certain  musical  publications  belonging  to  two  houses  therein 
named,  who  only  have  the  copyrights  vested  in  them,  and  a 
separate  and  distinct  projxjrty  never  held  by  them.  If  all 
proprietors  knew  this  it  would  be  best ;  but  I  have  not  time 
to  apprise  them.  I  remain  yours  truly,  H.  W. ; "  meaning 
that  the  plaintiffs  had  no  right  to  sing  certain  songs  which 
they  advertised  themselves  as  about  to  sing  at  the  said  music 
hall. 

(/?)  In  the  cnse  of  an  action  for  slander  of  title  the  plaintiff  moit 
diow  that  the  words  complained  of  were  written  or  spoken  (it  does  not 
matter  which)  (Malarhy  v.  ^tprr,  3  N.  C.  371)  waliriavsif,  thaXih^ 
were  false,  and  that  actual  damage  has  ensued  to  something  which  iillis 
plaintiff's  proi)erty.  (  Wren  v.  Wild,  L.  R.  4  Q.  B.  730 ;  38  L.  J.  Q.  & 
327  ;  Hart  v.  Wall,  4C  L.  J.  227  ;  and  the  recent  case  of  JOaitep  T. 
Brotherhood,  19  Ch.  D.  386.)  As  to  publishing  without  jnstiffeitioo  aa 
untrue  statement  disparaging  a  man's  goods,  and  thereby  cawlw  Vm. 
special  damage,  see  West  Qmnties  Manure  Co,  v.  Laurs  ChemietdJ&mre 
Co.  (L.  R.  9  Ex.  218). 
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3.  In  conseqacuce  thereof,  and  of  the  publication  of  the 
said  words,  E.  ^Y.  dismissed  the  plaintiffs  from  his  senice  and 
tenninated  the  said  engagement  at  the  S.  Music  Hall. 

4.  On  the  lOth  day  of  January,  1875,  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiffs,  in  the 
fonn  of  a  letter  addressed  to  E.  L.,  Esc|.,  the  proprietor  of  the 
L.  P.  Music  Hall,  and  of  them  as  such  vocalists  and  their 
engagement  at  the  said  music  hall,  the  words  following,  that 
is  to  say — [H&re  folJmved  the  letter,  ivhich  was  to  t?ie  same 
effect  as  the  letter  set  out  in  paragraph  2]. 

5.  In  consequence  of  the  publication  of  these  words,  E.  L. 
dismissed  the  plaintiffs  from  his  service,  and  refused  to  employ 
them  to  sing  at  the  said  music  hall. 

The  plaintiffs  claim  £100  damages. 


DemurrSpge. 

See  Charter-party, 


Demurrer  (a). 


Detinue  (&). 
1.  Claim  in  an  Action  of  Detinue. 

The  defendant  detains  from  the  plaintiff  the  plaintiff's  goods 
and  chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 

(a)  Demurrers  are  now  abolished,  and  all  the  learning  on  the  subjc<;t  is 
now  obsolete.  **  No  demurrer  shall  be  aUowctl,"  Order  XXV.  r.  1.  See 
p.  77  for  remarks  on  the  procedure  which  has  been  substituterl  for 
demurrers. 

(ft)  This  action  is  for  the  specific  recoTcry  of  goods,  deeds,  or  writiiijrs   When  an 
detained  from  the  defendant  by  the  plaintiff  (1  Chit.  PI.  121),  and  it  lies  action  for 
for  the  wrongful  detention  whether  the  taking  was  in  the  first  instance   detinue 
lawful  or  not.    QlbidJ)    It  is  sufficient  to  maintain  this  action  if  the   lies. 
plaintiff  was  entitled  to  the  possession  of  the  goods.  (  Ohd^tane  v.  Ileiviff. 
1  C.  &  J.  565  ;  yewfon  v.  Beck,  27  L.  J.  Ex.  272 ;   OUirer  v.  OlUrer,  31 
L.  J.  C.  P.  4.) 

The  distinction  between  this  action  and  trorer  is  that  the  latter  action   Distinction 
only  lies  for  damage*  for  a  conversion,  and  the  go(jds  themselves  cannot   between 
(in  theory")  be  recovered,  though  the  effect  of  this  distinction  is  really   detinue 
inappreciable  in  practice,  as  juries  are  usually  directed  by  consent  to  give   n^nd  trover. 
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The  plaintiff  claims  a  return  of  the  said  goods  and  chattels, 
or  their  value,  and  £10  for  their  detention. 


Distinction 
between 
detinue 
and  trover. 


Provision 
of  C.  L.  P. 
Act,  1854, 
as  to  re- 
peated dis- 
tresses. 


2.  Claim  in  an  Action  for  Detinue  against  a  Police  Officer. 

The  defendant  detains  from  the  plaintiff  the  plaintiff's  goods 
and  chattels,  that  is  to  say,  one  diamond  ring  and  one  diamond 
pin. 

a  verdict  for  damages  greater  than  the  valae,  with  the  condition  that  it 
be  traced  to  iOs,  if  the  goods  arc  restored.  In  detinue  the  plaintiff 
claims  to  have  the  specific  goods  restored  as  well  as  damages  for  their 
detention,  nnd  the  judgment  is  that  the  plaintiff  recovers  the  goods  if 
they  can  lie  obtained  from  the  defendant  by  the  sheriff,  and  a  certain 
Rum  fixe<l  by  the  juiy  for  their  detention  ;  and  if  the  goods  cannot  be 
had,  then  a  certain  sum  assessed  by  the  jury  as  their  value,  beside* 
damajfes  for  detention,  with  costs.  Whei*e  several  chattels  are  claimed 
in  detinue  the  value  of  each  should  be  assessed  separately,  as  the  defend- 
ant mav  return  some  of  them  but  not  others.  (f/n'/Ztp*  v.  Jbne^,  19  L.  J. 
Q.  B.  374.) 

Ff  all  or  any  of  the  goods  are  delivered  up  to  the  plaintiff  after  action 
brought,  the  plaintiff  cannot  have  judgment  as  regards  the  goods  so 
<lelivcred ;  but  he  may  have  judgment  for  damages  for  their  detention 
if  damage  has  been  sustained,  and  recover  the  residue  of  the  goods,  or 
their  value,  besides  damages  for  their  detention.  (^C^oMjield  v.  Suchf  22 
L.  J.  Ex.  «:>.) 

By  17  &;  18  Vict.  c.  125  (Common  Law  Procedure  Act,  1854),  s.  78,. 
*•  The  Court  or  a  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do,, 
ujK»n  the  application  of  the  plaintiff  in  any  action  for  the  detention  of 
any  chattels,  to  oixler  that  execution  shall  issue  for  the  return  of  the 
cliattel  tletained,  without  giving  the  defendant  the  option  of  retaining 
such  cluittel,  u|>on  {laying  the  value  assessed  ;  and  that  if  the  said  chattel 
cannot  1)e  found,  and  unless  the  Court  or  a  judge  should  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands  and  chattels  in 
the  said  sheriff's  bailiwick  till  the  defendant  render  such  chattel ;  or,  at 
the  option  of  the  plaintiff,  that  he  cause  to  be  made  of  the  defendant*^ 
gwKls  the  a'isessed  value  of  such  chattel :  Provided  that  the  plaintiff 
slmll.  cither  r»y  the  same  or  a  separate  writ  of  execution,  be  entitled  to 
have  made  of  the  defendant's  goods  the  damages,  costs,  and  interest  in 
such  action.''  The  option  given  by  this  section  does  not  apply  where  at 
the  trial  the  value  has  not  been  assessed.  (^Chilton  v.  Carringtont  24  L. 
J  C   P  78 ") 

* '  In  Jtvlioch  v.  Dunlop  (46  L.  J.  Ex.  150  ;  2  Ex.  D.  43),  the  plaintiff 
was  tried  and  acquitted  on  a  charge  of  stealing  a  diamond  ring  and  pin. 
The  defendant,  a  superintendent  of  police,  into  whose  hands  the  ring  and 
pin  had  ctane  in  the  ordinary  coui^se.  did  not  deliver  the  goods  to  the 
plaintiff,  but  >vithin  a  reasonable  time  applied  to  a  magistrate,  under  the 
2  iV:  3  Vict.  c.  71,  s.  29,  for  an  order,  as  to  how  he  was  to  dispose  of  the 
giKKls.  The  magistrate,  after  hearing  evidence,  adjourned  tie  further 
hearing  to  a  day  not  yet  expiretl  at  the  time  of  action  brought.  In 
action  of  detinue  held  that  a  defence  based  upon  the  above  facts  was  an 
answer  to  the  action. 

Detinue  is  an  action  of  tort  within  the  County  Courts  Act,  1867, 
QJfrtfant  v.  IlerheH,  47  L.  J.  670  ;  3  C.  P.  D.  389.)  By  sect,  6  of  that 
Act.  a  plaintiff  in  an  action  of  tort  was  not  entitled  to  his  costs  unless  he 
rccovcrctl  a  sum  exceeding  £10  ;  but  now  by  the  45  &  46  Vict.  c.  67,  8.4, 
he  is  entitleil  to  his  costs  if  he  recovers  not  h*»  than  £10. 
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The  plaintiff  daims  a  return  of  tlie  said  goods  and  chattels 
or  their  valae^  and  £50  for  their  detention. 


Defence. 

1.  The  plaintiff  was  charged  with  stealing  the  said  goods 
and  chattels  mentioned  in  the  statement  of  claim,  and  was 
ultimately  acquitted  of  such  charge. 

2.  Prior  to  his  acquittal,  the  said  goods  and  chattels  were 
lawfully  in  the  defendant's  possession  as  a  constable,  and  the 
defendant  being  ignorant  as  to  who  was  the  rightfiil  owner 
thereof  before  the  commencement  of  the  suit  and  within  a 
icasonable  time  of  his  becoming  possessed  of  the  said  goods 
and  chattels,  made  an  application  to  a  magistrate  having 
jurisdiction  in  the  matter  to  make  an  order  for  the  delivery  of 
the  goods  to  the  party  who  should  seem  to  be  the  rightful 
owner  thereof. 

3.  The  magistrate  heard  the  said  application,  and  adjourned 
it  to  a  day  which  has  not  yet  expired. 

4.  The  defendant  as  such  constable  as  aforesaid  in  the 
performance  of  his  duty  and  not  otherwise,  detained  and  still 
detains  the  said  goods  and  chattels  until  an  order  has  been 
made. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  The  plaintiff  will  further  object  that  the  matter  pleaded 
by  the  defendant  constitutes  no  defence  in  law  to  this  action. 

8.  Clam  in  an  Action  for  Detinue  tvit/i  an  Alternative  Claim 

for  the  Conversion  of  the  Goods. 

1.  The  defendant  detains  from  the  plaintiff  the  plaintiff's 
goods  and  chattels,  that  is  to  say,  a  quantity  of  household 
fomiture,  full  particulars  of  wliich  (exceeding  three  folios  in 
length)  accompany  this  claim. 

2.  In  the  alternative  the  plaintiff  says  that  he  has  suffered 
damage  by  the  defendant  refusing  after  demand  to  deliver  up  to 
kim  the  goods  and  chattels  mentioned  in  the  1st  paragraph. 
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Tlie  plaintiff  claims  : — 

(1)  The  return  of  the  said  goods  or  their  value,  and  £100 

damages  for  their  detention,  or 

(2)  £500  damages  for  their  conversion. 


Dilapidations. 

See  Chrgi/men — Landlord  and  Tenani. 


Distress  (a). 

1.  Claim  in  an  Action  for  Distress  against  Landlord  v^here  ih$ 

Latter  ])ersonallij  distrained. 

1.  On  the  8rd  of  May,  1882,  the  defendant  made  an  ill^al 
distress  upon  the  plaintiff's  premises,  No.  5,  PentonviUe  Street, 
Brighton. 


Tbe  nature 
of  the 
remedy  by 
distress. 


When  dis- 
tress for 
rent  may 
be  made. 


(tf)  Distress  is  one  of  the  few  cases  where  a  man  is  aUowed  to  right 
himself  without  calling  in  the  aid  of  the  law,  and  this  somewluit  ftnomap 
lous  privilege  is  conferred  upon  two  classes  of  persons.  An  occiipier  of  land 
has  a  right  to  distrain  anytliing  that  he  may  find  tresx)a8siiig  npon  fak 
land,  and  actually  doing  damage  there,  damage  feasant  as  it  is  called ; 
and  a  landlord  has  a  right  to  distrain  on  all  goods  and  chattels  (with 
certain  exceptions)  to  be  found  on  the  demised  premises  for  arrean 
of  rent.  In  both  these  cases  the  ctwner  of  the  goods  distrained  can 
only  get  them  back  in  one  of  two  ways,  cither  by  paying  the  rent  due  or 
making  amends  for  the  trespass  as  the  case  may  be,  or  by  entering  into 
a  replevin  bond  conditioned  to  prosecute  an  action  within  a  limited 
time,  raising  the  question  of  the  legality  of  the  distress. 

In  entering  into  a  replevin  bond  the  i)arty  gives  security  both  i!6r  the 
amount  of  damage  done  or  rent  due  and  also  for  the  estimated  costs  of 
the  action. 

In  executing  a  distress  great  care  is  necessary  to  avoid  any  illegal  actor 
irregularity.  A  distress  for  rent  can  only  be  made  between  sumise  and 
sunset  (it  is  othennse  in  the  case  of  distress  damage  feasant).  It  cannot 
be  made  till  the  rent  is  actually  in  arrear,  and  as  that  is  not  till  the  end 
of  the  day  on  which  it  is  due,  in  practice  a  distress  cannot  be  made 
tiU  the  day  succeeding  the  day  it  is  payable.  This  rule,  coupled  with 
another,  that  the  distress  must  be  made  during  the  continuance  ol  the 
term,  led  to  the  result  in  the  case  of  the  last  instalment  of  rent  due  on  thi 
determination  of  a  term,  that  it  could  not  be  distrained  for  at  alL  Bat 
this  injustice  has  been  remedied  by  statute  (the  8  Anne,  c  14),  wUdi 
provides  that  a  landlord  may  distrain  within  six  calendar  montfai  altar 
the  determination  of  the  tenancy,  provided  (1)  the  tenant  remain  In  po^ 
session,  and  (2)  the  landlord's  reversion  continues. 

But  though  rent  cannot  be  distrained  for  until  it  becomea  dne^ifa 
tenant  agrees  to  pay  rent  in  adtance^  the  rent  is  due  within  the  mrant^f 
of  this  rule,  and  can  be  distrained  for  as  soon  as  the  time  mentfoned  lor 
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2.  The  defendant  trespassed  in  the  said  premises,  and  re- 
moved and  converted  to  his  own  use  a  pianoforte  belonging  to 
the  plaintiff. 

its  payment  in  the  agreement  has  arrived.  Therefore,  where  a  person 
covenanted  to  pay  rent  in  adyance,  and  he  subsequently  filed  his  petition 
for  liquidation,  and  the  trustee  went  into  possession,  and  then  an  instal- 
ment of  rent  feU  due  in  advance,  it  was  held  that  the  landlord  was 
entitled  to  distrain  for  such  rent.  (^Ej- parte  Jlale^  in  re  Jiuriut^  1  Ch. 
D.  285;  45  L.  J.  Bank.  21.) 

Where  a  tenant  holds  under  an  agreement  for  a  lease  merely,  he  holds 
under  the  same  terms  as  if  a  lease  had  been  actually  granted,  and  if  by 
the  terms  of  the  agreement  the  Lindlord  is  entitled  to  distrain  for  rent 
due  in  advance,  the  latter  is  justified  in  doing  so.  (^WahU  v.  Lomdalc, 
21  Ch.  D.  9  (C.  A.) .) 

The  Ck)urt,  however,  has  power  to  restrain  a  landlord  from  exercising 
his  legal  right  of  distress  '*  upon  such  terms  and  conditions  as  the  Court 
■hall  think  juat"  In  SImw  v.  The  Earl  of  Jemey,  4  C.  P.  D.  120,  350. 
floch  an  injunction  was  granted  for  a  fortnight  on  the  terms  of  the  tenant 
bringing  die  rent  into  Court. 

Again  a  distress  as  a  rule  can  only  be  made  on  the  demised  premises.   Where  dis* 
It  will  be  illegal  if  made  anywhere  else  except  in  the  following  cases  :   tre»s  must 
ri)  The  Crown  may  distrain  anywhere  ;  (2)  if  the  landlord  coming  to   be  levied. 
oiBtrain  see  the  cattie  on  the  land  and  the  tenant  before  his  face  drives 
tiiem  off  the  land  to  avoid  a  distress,  the  landlord  may  follow  and  dis- 
tndn ;  (3)  by  statute  11  Geo.  2,  c.  10,  a  landlord  is  authorised  within        • 
thirty  days  to  foUow  goods  that  have  been  fraudulently  or  clandestinely 
lemoved  to  avoid  a  distress  ;  and  (4)  by  11  Geo.  2,  c.  19,  a  landlord  may 
take  and  seize  any  of  the  tenant's  cattle  depasturing  upon  any  common 
gmendant  or  appurtenant  to  the  demised  premises. 

jUi  making  a  cUstiess,  if  the  landlord  or  his  agent  force  an  entrance,  or 
Imak  an  outer  door,  or  in  fact  enter  except  in  the  usual  manner  adopted 
IvperaoDS  having  access  to  the  building,  the  distress  is  illegal. 

llie  dintiess  is  also  illegal  if  goods  or  chattels  are  seized  which  are 
OKeatpt  from  distress.    The  general  rule  is  that  all  personal  chattels 
foana  on  the  demised  premises  at  the  time  of  the  distress,  whether  Uie 
pn^[iertj  of  a  tenant  or  a  stranger,  may  be  taken,  but  this  rule  is  subject 
to  the  foUowing  exceptions  :  1.  Things  aimexed  to  the  freehold,  as  Things 
flxtoiea.    2.  Things  delivered  to  a  person  exercising  a  public  trade,  to  absolutely 
be  earned,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade,  as  and  con- 
materials  sent  to  be  made  into  cloth,  cloth  sent  to  a  tailor  to  be  made  ditionally 
into  a  coat,  com  sent  to  a  miller  to  be  ground,  &c.    3.  Things  in  actual  privileged 
naev  as  the  tools  a  man  is  using,  the  watch  he  is  wearing,  the  horse  from  dis- 
1m  ia  riding.    4.  Animals  fene  naturae.    5.  Goods  in  the  custody  of  the  tress. 
6.  ^y  the  34  &  35  Vict.  c.  79,  the  goods  of  lodgers  are  protected 
diftvess  by  the  superior  landlord.     7.  Beasts  that  gain  the  land  and 
S.  Instruments  of  husbandry.    9.  The  instruments  of  a  man*s 
Ion  or  calling.     10.  Growing  crops.     The  four  last  classes  of 
cihartaii  are  only  conditionally  privileged  from  distress  ;  they  may  not 
be  taken  if  any  other  distrainable  chattels  can  be  found ;  but  in  the  last 
MtOTt  tlMj  are  liable. 

Wbope  a  distress  is  illegal  either  owing  to  the  time,  manner,  or  place  Distinction 
cC  makhig  it,  or  from  the  nature  of  the  goods  taken,  the  party  distrained  between 
cm.  Ims  an  action  against  the  distrainer  for  Jamagea    The  same  liability  illegal  and 
ariaas  where  a  dis^vts  is  made  by  the  huidlord,  no  rent  being  due,  or  irregular 
afUr  a  taadNr  of  the  rent,  or  after  a  former  distress.    In  all  these  cases  distress. 
the  diatreat  ia  baotb  than  irregular,  it  is  illegal,  and  the  distrainer  is  a 
a^  imiiio.    He  may  sue  the  distrainer  in  trespass  or  trover ; 
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Effect  of 
irregular 
<lifitreis  on 
the  righto 
of  the 
parties. 


Excessive 
^listress  : 
question  of 
excess  is 
for  jury. 


Particulars  of  damage  : — 

Tlic  value  of  the  said  pianoforte 

The  jjlaintiff  claims  £100  damages. 


£30     0     0 


and  an  nverment  of  special  damage  will  not  be  neccsmrj  to  support  hit 
ncticiii.  It  has  been  decided  that  in  such  a  case  the  measare  of  oamagci 
is  the  value  <»f  the  froods  seixed,  and  no  deduction  can  be  allowed  far 
any  rent  actually  due  (J//af^  v.  Jlramwell^'L.  J.  32  Q.  B.  146);  bot 
under  the  present  system  no  doubt  a  landlord  sued  for  illegal  disticss 
could,  by  means  (»f  a  counter-claim,  set  off  any  rent  due  to  him. 

An  //•/•r/////rfr  distress  is  a  very  different  thing,  and  the  plaintiff  requires 
to  prove  liiore  to  succce<l  in  his  action.  An  irregularity  ariaefi  in  a  case 
where  rent  is  really  due,  and  a  distress  has  Ixsen  legally  made  in  respect 
to  the  time,  manner.  j)la(e,  and  subject  of  the  distress,  but  a/termri* 
the  landltird  or  his  agent  has  been  guilty  of  some  irregularity  in  dealing 
with  the  distress,  as  where  any  irregularity  is  committed  with  regard  to 
the  ai»praisement  and  sale  of  the  distress,  or  where  the  landlord  ie> 
mains  an  unreasonable  time  <hi  the  demised  iircmises  after  the  five  days 
from  the  distress,  at  the  end  of  which  time  the  distress  may  be  sold. 
Any  irregularity  of  this  and  a  similar  kind  does  not  render  the  dis- 
trainer a  trespasser  ah  initio,  (11  Geo.  2.  c  19,  a.  19.  altering  the 
common  law.)  But  the  i)arty  aggrieved  by  such  unlawful  act  of  irre- 
gularity has,  an  action  for  any  xjtrritil  damage  which  he  may  hate 
suffered  by  reason  of  it.  The  distress  remains  good,  but  the  party 
aggricve<l  may  bring  an  action  to  recover  anything  he  has  actually  Vii 
in  consequence  of  tlic  irregularity,  and  in  such  a  case  he  mutt  allege  in 
his  claim  special  damage. 

Another  action  given  to  a  person  where  goods  have  been  distraineil  is 
an  acti«»n  for  excessive  distress,  that  is  to  say,  for  taking  a  greater  quantity 
of  goods  than  is  necxissary  to  satisfy  the  distress  and  costsL  "  When  a 
landloiil  is  al>out  to  mako  a  distress,  he  is  not  bound  to  calculate  veiT 
nicely  the  value  of  the  proj^erty  seizxKl,  but  he  must  take  care  that  some 
propt.»rtion  is  kei)t  Ixjtween  that  and  the  sum  for  which  he  is  entitled  to 
take  it."  It  is  a  question  for  the  jury  whether  the  distress  is  excessive  or 
n(»t,  and  they  may  find  that  it  is  excessive,  though  the  net  proceeds  of 
the  sale  did  not  actually  amount  to  the  rent  due.  (Smith  v.  Afhforih, 
L.  J.  29  Ex.  259.) 

Prior  to  the  46  &  47  Vic.  c.  61,  a  landlord  was  entitled  to  distrain  for 
six  years'  arrears  of  rent,  and  now.  except  in  those  cases  which  lUl 
within  it.  he  is  stiU  so  entitled.     See  the  46  &  47  Vict  c.  61. 

By  the  11  Geo.  2.  c.  19,  s.  21.  it  is  enactinl  that  in  all  actions  of  trff- 
pass,  or  upon  the  case,  against  perains  entitled  to  rents  or  seri'ices,  tbar 
bailiffs  or  other  persons,  relating  to  any  entry  upon  premises  chaigesUe 
with  such  rents  or  services,  or  to  any  distress  or  seizure  thereupon,  it 
shall  be  lawful  f(.)r  the  defendants  to  plead  the  general  issae,  and  give 
the  six'cial  matter  in  evidence,  inserting  in  the  margin  of  the  plea  the 
words  "  by  statute."  Under  the  new  rules  a  defendant  is  still  entitled 
to  i)lacc  on  the  record  this  plea,  with  this  additional  provision  that  tlie 
pleader  must  now,  in  addition  to  inserting  in  the  margin  of  his  plea  the 
words  *'  by  statute,"  siiecify  the  year  of  the  reign  in  which  the  Act  d 
Parliament  on  which  he  relics  was  nasscd.  and  also  the  chapter  and  sec* 
tion  of  such  Act,  and  specify  whether  such  Act  is  a  public  or  private 
Act.  (Order  XXL  r.  19.)  •*  Under  the  plea  of  not  guilty  1^  statite 
the  defendant  may  give  in  evidence  that  he  entered  the  pUintiA  booK 
under  a  warrant  of  distress  for  rent,  and  was  forcibly  turned  out  of 
possession,  and  that  he  thereu|)on  re-entered,  and  broke  open  the  door. 
of  the  bouse,  in  order  to  seize  the  plaintiff^s  goods.    Breiything  whldi 
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Defence, 

1.  At  the  time  of  the  said  distress  the  plaiutifT  was  the 
defendant's  tenant  of  the  said  premises,  and  there  was  due  and 
owing  and  in  arrear  to  the  defendant  the  sum  of  £10  in  respect 
of  one  half-a-year's  rent. 

2.  The  defendant  entered  into  the  said  premises  to  distrain 
for  the  said  rent,  and  the  trespass  complained  of  was  in  the 
due  exercise  of  the  defendant's  right  of  distress. 

Reply, 
The  plaintiff  joins  issue  upon  tlie  statement  of  defence. 

2.  Claim  against  Laiullord  and  Broker  for  IlUgal  DisirenH. 

1.  On  the  80th  of  March,  1879,  the  defendant  A.  B.,  actiuj^ 
by  the  orders  and  directions  of  the  defendant  C.  D.,  entered 
and  trespassed  on  the  plaintiff's  premises.  No.  17,  Gray  Street, 
CSielsea,  and  made  an  illegal  distress  therein. 

2.  A  table,  a  sideboard,  six  chairs,  and  two  beds,  belonging  to 
the  plaintiff,  were  seized  and  removed  by  the  defendant  A.  B., 
and  Bubsequently  sold  by  order  of  the  defendant  (.\  J).,  and 
they  are  wholly  lost  to  the  plaintiff. 

The  plaintiff  claims  £100  damages. 

3.  Clam  in  an  Action  against  Landhrd^  and  Broker  for  an 

Illegal  and  Irregular  Distress, 

1.  On  the  13th  of  Septeml)cr,  1880,  the  defendant  A.  B., 
acting  by  the  orders  and  directions  of  the  defendant  C.  D., 
entered  and  trespassed  on  the  plaintiff's  premises.  No.  13, 
Wilton  Street,  Bedford,  and  made  an  illegal  distress  there, 


lie  mig^t  lawfully  do  in  order  to  make  the  distress  is  admissible  in  evi- 
dence under  this  plea.  The  plea  puts  in  issue  not  only  the  matter  of 
jnitification,  but  the  tenancy  and  ownership  of  the  goods.''  (Addison  on 
Torts,  4th  ed.  561.  .  .  .  Eagleton  v.  Outteridge,  11  M.  &  W.  469  ;  Wil- 
liams  T.  Jane$,  11  Ad.  &  E.  643.) 

With  r^ard  to  following  and  distraining  upon  gfoods  which  have  l)ocn 
frandulenUj  removed,  it  was  decided  {Gray  ▼.  Stait^  11  Q.  B.  D.  668  ; 
52  L.  J.  Q.  D,  412,  C.  A.),  that  a  landlord  is  not  justified  under  11  Geo.  2, 
c  19,  &  1,  in  following  and  seizing,  after  the  expiration  of  the  tenancy, 
and  after  the  tenant  has  given  up  possession,  goods  which  have  been 
frandnlratlT  removed  from  the  demised  premises  for  the  pur])osc  of 
defeating  the  landlord's  right  to  distrain  for  rent. 
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mul  seized  and  removed  the  following  articles  belonging  to  the 

plaintiff,  viz.: . 

2.  Both  of  the  defendants  were  guilty  of  the  following  illegal 
and  irregular  acts  in  the  carrying  out  of  the  said  distreas : 

(a)  They  failed  to  give  the  plaintiff  any  notice  of  the  said 

distress  as  required  by  the  statute  ; 

(b)  They  failed  to  have  the  goods  and  chattels  distrained 

appraised  by  two  sworn  appraisers  before  selling  the 
same; 

(c)  They  did  not  properly  advertise  the  said  sale. 

.^.  By  reason  of  the  iiTcgularitics  mentioned  in  the  2nd 
l»aragraph  the  said  goods  and  chattels  sold  for  a  much  less  sum 
tlian  they  would  othen\'ise  have  realised  and  they  were  worth, 
and  the  plaintiff  was  prevented  from  attending  the  sale  and 
purchasing  them. 

The  plaintiff  claims  £150  damages. 


Defence  of  both  Defendants, 

iJy  Statute       To  the  plaintiff's  statement  of  claim  the  defendants  say 
^^^r  o\*  ^^^^y  ^^  ^^^  R^i'^'J  ^^y  statute. 

(iPublic'  " 
Ptitute). 

4.  Claim  for  nie{jalhj  Disiraining  ujmi  other  than  the  Demised 

Premises, 

1.  On  the  5th  of  August,  1882,  the  defendant,  accompanied 
by  several  other  persons,  broke  and  entered  the  plaintiff's 
premises^  No.  IC,  Queen  Street,  Chatliam,  and  seized  and  re- 
moved a  number  of  articles  of  household  furniture,  the  pio- 
perty  of  the  plaintiff. 

2.  On  the  11th  of  the  said  August  the  defendant  caused  the 
said  articles  to  be  sold,  and  he  has  applied  the  proceeds  to  his 
own  use. 

Particulars  of  the  goods  seized : — 
\^Here  set  md  a  list  of  the  articles  seizedJ] 

The  plaintiff  claims  £50,  the  value  of  the  said  goods,  tad 
£50  dam^es. 
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Defence, 

1.  The  plaintiff  was,  on  the  said  5th  of  August,  1882,  tenant 
of  the  defendant's  house,  No.  3,  Grainger  St.,  Chatham,  and  there 
was  then  due  and  owing  to  the  defendant,  in  respect  of  arrears 
of  rent  for  the  said  premises,  the  sum  of  £35. 

2.  On  the  said  5th  of  August,  1882,  the  plaintiff  fraudulently 
and  clandestinely  removed  the  goods  and  chattels,  mentioned  in 
the  statement  of  claim  from  No.  3,  Grainger  Street,  where  they 
then  were,  to  No.  16,  Queen  Street,  Chatham,  in  order  to  pre- 
vent the  defendant  distraining  upon  them  for  the  said  rent. 

3.  Whereupon  the  defendant  in  the  day-time  entered  the 
plaintiff *8  said  house,  No.  16,  Queen  Street,  and  distrained  for 
the  said  arrears  of  rent  the  said  goods  and  chattels  which  had 
licen  so  fraudulently  removed,  which  is  the  grievance  com- 
plained of. 

5.  Claim  for  Distraining  a  Ponijy  and  Defence  iJiat  it  was 

Trespassing. 

1.  On  the  Ist  of  January,  1879,  the  defendant  unlawfully 
seized,  and  for  several  days  kept  possession  of,  a  pony  belonging 
to  the  plaintiff. 

2.  The  defendant  refused  to  deliver  up  the  said  pony  to  the 
plaintiff  until  he  paid  the  sum  of  £2,  which  the  plaintiff 
ultimately  did  on  5th  of  January,  1879,  under  protest. 

The  plaintiff  claims : — 

(1.)  £20  damages  for  the  seizure  and  detention  of  the  said 

pony;  and 
(2.)  A  return  of  the  said  £2. 

Defeftce. 

1.  The  defendant,  on  the  said  1st  of  January,  1879,  was 
pofisessed  of  a  close  of  land  called  "  Bryanstyes,"  in  the 
parish  of  Eeet,  in  the  county  of  Rutland. 

2.  On  the  said  1st  of  January  the  plaintiff's  pony  mentioned 
in  the  statement  of  claim  was  trespassing  on  the  said  close  of 
land  and  doing  damage  thereon. 

8.  Whereupon  the  defendant  seized  the  said  pony  by  way  of 
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distress  for  tbe  said  dama^,  and  drove  it  to  a  common  poon^ 
and  there  imponnded  it.  which  is  the  gnerance  complained  oV 
4.  The  plaintiff  paid  the  £±  mentioned  in  tlie  statement  c»< 
claim  to  the  defendant  in  satisfaction  of  the  damage  done  b^j- 
the  said  pony  and  not  nnder  protest. 

The  plaintiff  joins  issne  npon  the  defence. 


] .  Claim  by  Oicner  and  Occupier  of  Premises  far  ikreaiaui 
Obstruction  of  Light  to  his  Windours,  claimifig  an  InjuneHem. 

1.  The  plaintiff  is  the  owner  and  occupier  of  a  hoose, 
700,  Rejrent  Street,  L#ondon,  in  which  are  the  following  an- 
cient lights : — 

(1.)  The  kitchen  window  in  the  basement  on  the  south  side ; 


3UtemI 
aTennents 
in  an  action 
for  dis- 
turbance of 
an  ease- 
ment. 


Instances 
of  ease- 
ments. 


(a)  A  person  may  maintain  an  action  for  the  (lif^turbance  of  may 
nient  which  he  may  p<.i&i:esB ;  and  in  that  case  the  material  averments  in 
his  <>tatement  of  claim  will  be  : — 1st.  That  he  is  the  owner  or  occnpieraC 
a  particular  messuage  or  house.  2ndlT.  That  as  such  he  is  entitled  to  a 
{particular  easement  over  the  land  of  another,  whether  a  right  of  way,  of 
watercourse,  of  light  and  air,  or  whatever  it  mar  be.  And  Srdly.  That  the 
defendant  has  in  some  way  dbstructed  it.  and  so  damnified  the  plaintift. 
Easements  can  be  acquircil  either  by  custom,  j^rant  (express  and  implied), 
'^r  by  {prescription,  whether  under  the  Prescription  Act,  by  immemorial 
ui^r  at  common  law.  or  by  the  fiction  of  a  lost  grant.  (See  on  this 
subject  the  title,  **  Trespass  to  Land,"  pott,) 

In  Woitd  V.  Ifewctt  (8  Q.  B.  913),  it  was  held  a  person  might  have 
an  ea<9ement  to  have  a  hatch  in  another  man's  soil ;  in  LmneaHer  t.  JW 
(5  C.  B.  N.  S.  717).  the  easement  established  was  a  right  to  have  a  pile 
fixed  in  the  waten^-av  of  the  Thames ;  in  Hoare  v.  Thr  JfetropoliUM 
Jii^ard  of  Workit  (L.  R.  1»  Q.  B.  290),  the  easement  was  in  harine  a  dgn- 
lx)ard  supported  by  a  jwle  fixed  in  the  common,  the  soil  of  which  was 
vested  in  the  defendants.  In  Mtunttf  v.  Stegales  (12  Ch.  D.  261 ;  48  L.  J. 
Vh.  639),  the  plaintiff,  the  owner  of  a  pubUchouse,  claimed  a  right  to 
affix  a  signboard  to  the  wall  of  the  defendant's  house,  and  upon  prod 
that  the  signlxtard  bad  stood  for  forty  years,  Fry,  J.,  held  that  the  wmt^ 
ment  claimed  w^as  a  legal  one.  and  a  grant  of  it  by  the  defendant's  pn* 
decessors  in  title  to  the  plaintiff's  predecessors  in  title  most  be  presmne^ 
See  also  Francis  v.  JIayicard,  20  Ch.  D.  773.  On  the  otiier  hand  ia 
St  urges  v.  Bridgmnn  (11  Ch.  D.  853),  the  Court  of  Appeal  held  thUa 
right  to  make  a  noise  so  as  to  annoy  a  neighbour  cannot  be  anpported  lij 
user  unless  during  the  period  of  user  the  noiae  has  amounted  to  an  mCIob* 
able  nidsance. 

In  Dalton  v.  A  ngm  (6  App.  Cases,  740 ;  50  L.  J.  Q.  B.  689 ;  44L.  T.  844 ; 
30  W.  R.  191),  it  was  finally  settled  after  much  discussion  that  a  ri^to 
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(2.)  The  two  back  dining-room  windows  on  the  ground-floor 

on  the  south  side  ; 
(3.)  The  landing  window  and  back  dra\\ing-room  window 

on  the  south  side. 


lateral  saiq)ort  from  adjoining  land  may  be  acquired  by  twenty  years  EasemeDt 
Qmntermpted  enjoyment  for  a  building  proved  to  have  been  newly  built,  of  support* 
or  altered  so  as  to  increase  the  lateral  pressure,  at  the  beginning  of  that 
time ;  and  it  is  so  acquired  if  the  enjoyment  is  peaceable  and  without 
deception  or  concealment,  and  so  open  that  it  must  be  known  that  some 
.support  is  being  enjoyed  by  the  building.  See  also  Bell  v.  Loce,  10 
Q.  B.  D.  547. 

"  Water  is  puhliriJurU  in  this  sense  only,  that  aU  may  reasonably  use  it  Bights  of 
who  have  the  right  of  access  to  it.  No  man  can  have  any  property  in  the  water. 
water  itself  except  in  that  particular  portion  which  he  may  choose  to 
jaJoAokict  from  the  stream,  and  take  into  his  own  possession,  and  that 
dnring  the  time  of  his  possession  only.  The  propnetor  of  the  adjacent 
land  has  the  right  to  the  use  of  the  streams  which  flow  through  it  not  as 
an  absolute  and  exclusive  right  to  the  flow  of  all  the  water  in  its  natural 
state,  but  subject  to  the  similar  rights  of  aU  the  proprietors  of  the  banks 
•on  each  side  to  a  reasonable  enjovment  thereof."  {Einbrey  v.  Owen^ 
20  L.  J.  Ex.  212  ;  6  £xch.  353.)  The  rights  of  a  riparian  proprietor  over 
the  water  of  a  natural  stream  is  limited  to  the  reasonable  use  of  it  as  it 
DMBCfl  through  his  land,  and  he  is  bound  to  allow  it  to  pass  on  to  the 
lower  proprietors  without  any  real  diminution  of  its  volume  or  any 
deterioration  of  its  quality.  If  he  pollutes  it  or  abstracts  any  substantial 
part  of  it  he  is  liable  to  the  lower  proprietors  for  any  damage  caused  to 
themf  and  equally  if  he  impedes  the  progress  of  the  stream  and  causes  it 
to  back  water  on  to  the  luid  of  a  proprietor  higher  up  he  is  liable  in 
-damages,  unless  in  any  or  all  these  cases  he  can  show  that  by  express 
^;nnit  or  by  user  he  has  gained  an  easement  or  right  to  do  the  particular 
iKt  compUuned  of.    {Mcbton  v.  HUl,  5  B.  &  Ad.  1.) 

A  riparian  owner  cannot,  except  as  against  himself,  confer  on  any  one 
who  is  not  a  riparian  owner  any  right  to  use  the  water  of  the  stream,  and 
any  naer  by  a  non-riparian  proprietor,  even  under  a  grant  from  a  riparian 
-owner,  is  wrongful  if  it  sensibly  affects  the  flow  of  the  water  by  the  lands 
•of  other  riparian  proprietors.  (Ormerttd  v.  Todmorden  Joint  Stock  Mill 
^».,  11  Q.  B.  D.  155,  G.  A.) 

The  Prescription  Act,  2  &;  3  Will.  4,  c.  71,  s.  2,  applies  to  watercourses  How  ac- 
as  well  as  ways  and  other  easements,  and  under  it  a  user  by  the  party  quired. 
-claiming  the  casement  for  the  times  specified  in  the  section,  viz.,  twenty 
Mid  lotty  years  gives  a  good  title  under  the  statute.  But  the  title  to 
easements  given  by  the  Prescription  Act  is  in  addition  to  and  not  in 
sabstitotion  of  the  old  common  law  titles,  and  a  person  may  still  claim  an 
■easement,  basing  his  title  upon  the  fiction  of  a  lost  grant  or  an  im- 
memorial Qser.  The  practice,  where  it  is  necessary  in  a  pleading  to  set 
■oat  the  grounds  of  the  title,  is  to  claim  the  easement  in  all  the  ways  in 
which  it  can  be  acquired,  viz.,  under  the  statute,  under  the  fiction  of  a 
lost  gnmt,  and  by  immemorial  user. 

A  right  to  discharge  the  refuse  of  dye  works  into  a  stream  is  an  ease- 
ment which  may  be  acquired  under  sect.  2  of  the  Prescription  Act  as 
well  ns  at  Common  Law  (^CroMley  v.  Liyhtoicler,  L.  K.  2  Gh.  478)  ;  so 
is  the  right  to  cast  the  refuse  of  mining  operations  into  a  natural  stream. 
(Ckrlf0M,  V.  LoveHng,  26  L.  J.  Ex.  251 ;  1  H.  &  N.  784.) 

Brery  grantee  of  a  right  of  way  or  watercourse  to  be  exercised  over 
and  throogh  the  land  of  the  grantor  must  himself  repair  the  way  if  he 
4lesires  to  have  it  repaired  and  kept  in  repair  for  his  own  use,  or  if  repairs 
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The  plaintiff  claims  a  return  of  the  8»id  j^oods  and  chattels, 
or  their  value,  and  £10  for  their  detention. 

2.  Clam  in  an  Action  for  Detinue  against  a  Police  Officer. 

The  defendant  detains  from  the  plaintiff  the  plaintiff's  goods 
and  chattels,  that  is  to  say,  one  diamond  ring  and  one  diamond 
pin. 

Distinction    a  venlict  for  damages  {?reater  than  the  value,  with  the  condition  that  it 
between        be  reducetl  to  40x.  if  the  goods  are  restored.     In  detinue  the  plaintiff 
detinue         claims  to  have  the  specific  goods  restored  as  well  as  damages  for  their 
and  trover,   detention,  and  the  judgment  is  that  the  plaintiff  recovers  the  goods  if 
they  can  be  obtained  from  the  defendant  by  the  sheriff,  and  a  certain 
sum  fixed  by  the  juiy  for  their  detention  ;  and  if  the  goods  cannot  be 
lia<l.  then  a  certain  sum  assessc<l  l)y  the  jury  as  their  Talue,  beside* 
daniaj^^es  tor  detention,  with  costs.    Whei"e  several  chattels  are  claimed 
in  detinue  the  value  of  each  should  be  assessed  separately,  as  the  defend- 
ant niav  return  some  of  them  but  not  others.     (^PhlllipfY,Jone*,  19  L.  J. 
Q.  W.  :J74.) 

If  all  or  any  of  the  goods  are  delivered  up  to  the  plaintiff  after  action 

hrouirht,  the  plaintiff  cannot  have  judgment  as  regards  the  goods  bo 

delivere<l ;  but  he  may  have  judgment  for  damages  for  their  detention 

if  damajre  lias  l>een  sustained,  and  recover  the  residue  of  the  goods,  or 

their  value,  besides  damages  for  their  detention,     (^(.hroisjield  v.  Suek.  23 

L.  .1.  Ex.  ♦;:>.) 

Provision  \^\  17  iV:  18  Viet.  c.  125  (Common  I>aw  Proce<lure  Act,  1854),  s.  78, 

of  C.  L.  r.     *'Tlie  Vo\ui  (»r  a  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do. 

Act,  1854,     upon  the  application  of  the  i)laiiitiff  in  any  action  for  the  detention  of 

as  to  re-         any  cliattels.  \o  oixler  that  execution  shall  issue  for  the  return  of  the 

peated  dis-    chattel  detained,  without  pivinjj  the  defendant  the  option  of  retaining 

tresses.  such  chattel,  upon  paying  the  value  assessed  ;  and  that  if  the  said  chattel 

cannot  l)e  fuund,  and  unless  the  Court  or  a  judge  should  otherwise  order, 

the  slioriff  shall  distrain  the  defendant  by  all  his  lands  and  chattels  in 

the  saitl  sheriff's  bailiwick  till  the  defendant  render  such  chattel :  or,  at 

the  option  of  the  plaintiff,  that  he  cause  to  be  made  of  the  defendant's 

tro^xls  the  a^^sessed  value  of  such  chattel  :  Providecl  that  the  plaintiff 

shall,  either  by  the  same  or  a  separate  wnt  of  execution,  be  entitled  to 

have  made  of  the  defendant's  goixls  the  damages,  costs,  and  interest  in 

such  action."    The  (»ption  given  by  this  section  does  not  apply  where  at 

the  trial  the  value  has  not  been  assessed.     (Chiltan  v.  CarHnffton,  21  L. 

J.  ( '.  P.  78.) 

In  /hdloH,'  V.  Uttnlop  (4r>  L.  J.  Ex.  150  ;  2  Ex.  D.  4.3).  the  phiintiff 
was  tried  and  acquitted  on  a  charge  of  stealing  a  diamond  ring  and  pin. 
The  defendant,  a  superintendent  of  police,  into  whose  hands  the  ring  and 
pin  ha<l  come  in  the  onlinary  coui-se.  did  not  deliver  the  goods  to  the 
jilaintiff.  but  within  a  Reasonable  time  ap])lied  to  a  magistrate,  under  the 
2  ^:  I J  Vict.  c.  71,  s.  2i),  for  an  order,  as  to  how  he  was  to  dispose  of  the 
gtuKls.  The  magistrate,  after  hearing  evidence,  atljoumcd  me  further 
hearintj  to  a  day  not  yet  cxpiretl  at  the  time  of  action  broaght.  !■ 
.'ictiun  of  detinue  held  that  a  defence  based  ui>on  the  above  facts  was  an 
answer  to  the  action. 

Detinue  is  an  action  of  tort,  within  the  County  Courts  Act,  1867, 
(^Ihijaiit  v.  Herbert ,  47  L.  J.  (uO  ;  3  C.  P.  D.  389.)  By  sect.  5  of  that 
Act.  a  plaintiff  in  an  action  of  tort  was  not  entitled  to  his  costs  unlfliihe 
ri»coveretl  a  sum  erreeding  .-£10  ;  but  now  bj'  the  45  Jc  46  Vict,  c  57,  K^ 
he  is  entitleil  to  his  costs  if  he  recovers  not  Um  than  £10« 
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The  plaintiff  claims  a  return  of  tlie  said  goods  and  chattels 
or  their  yalae,  and  £50  for  their  detention. 


Defence. 

1.  The  plaintiff  was  charged  with  stealing  the  said  goods 
and  chattels  mentioned  in  the  statement  of  claim,  and  was 
nltimately  acquitted  of  such  charge. 

2.  Prior  to  his  acquittal,  the  said  goods  and  chattels  were 
lawfully  in  the  defendant's  possession  as  a  constable,  and  the 
defendant  being  ignorant  as  to  who  was  the  rightful  owner 
thereof  before  the  commencement  of  the  suit  and  within  a 
reasonable  time  of  his  becoming  possessed  of  the  said  goods 
and  chattels,  made  an  application  to  a  magistrate  having 
jorifldiction  in  the  matter  to  make  an  order  for  the  delivery  of 
the  goods  to  the  party  who  should  seem  to  be  the  rightful 
owner  thereof. 

3.  The  magistrate  heard  the  said  application,  and  adjourned 
it  to  a  day  which  has  not  yet  expired. 

4.  The  defendant  as  such  constable  as  aforesaid  in  the 
performance  of  his  duty  and  not  otherwise,  detained  and  still 
detains  the  said  goods  and  chattels  until  an  order  has  been 
made. 

Eephj. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  The  plaintiff  will  further  object  that  the  matter  pleaded 
by  the  defendant  constitutes  no  defence  in  law  to  this  action. 

3.  Claim  in  an  Action  for  Betimie  wiUi  an  Alternative  Claim 

for  the  Conversion  of  the  Goods. 

1.  The  defendant  detains  from  the  plaintiff  the  plaintiff's 
goods  and  chattels,  that  is  to  say,  a  quantity  of  household 
famitare,  full  particulars  of  which  (exceeding  three  folios  in 
length)  accompany  this  claim. 

2.  In  the  alternative  the  plaintiff  says  that  he  has  suffered 
damage  by  the  defendant  refusing  after  demand  to  deliver  up  to 
him  the  goods  and  chattels  mentioned  in  the  1st  paragraph. 
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2.  The  defendant  has  erected  a  building  which  has  mate- 
rially diminished  the  access  of  light  and  air  through  the  said 
windows,  and  rendered  the  plaintiff's  house  almost  unfit  for 
habitation. 

The  plaintiff  claims  an  injunction  commanding  the  defend- 
ant  to  pull  down  the  said  building,  and  also  damages  for  the 
said  loss  and  inconvenience  he  has  endured. 

Defeiice. 

1.  The  defendant  denies  that  the  lights  mentioned  in  the 
statement  of  claim,  or  any  of  them,  are  ancient  lights. 

2.  The  plaintiff's  lights  will  not  be  materially  interfered  ii-ith 
by  the  defendant's  buildings. 

3.  Claim  by  Lessee  for  Obstruction  of  Light  and  Atr^  alleging 
his  Title  bg  an  Express  Grant,  and  by  Prescripium, 

1.  The  plaintiff  is  the  lessee  and  occupier  of  a  shop  and 
warehouse  No.  17,  Cheapside,  in  the  city  of  London,  in  which 
are  the  following  ancient  lights  : — 

(1.)  On  ground-floor,  one  shop  window  facing  north  ; 
(2.)  On  first  floor,  two  warehouse  windows  facing  north  ; 
(3.)  On  second  floor,  two  warehouse  windoAvs  facing  north. 

2.  The  plaintiff  is  also  entitled  to  an  uninterrupted  access  of 
light  and  air  through  the  said  windows  by  an  express  grant 
made  under  the  hand  and  seal  of  the  defendant  on  the  80th  of 
July,  18G7. 

3.  The  defendant  has  erected  a  building  which  has  mate- 
rially diminished  the  access  of  light  and  air  through  the  said 
windows  on  the  ground  and  first  floors,  and  he  is  now  proceed* 
ing  with  the  erection  of  another  building  which  \rill  furth^ 
impede  the  access  of  light  and  air  to  the  said  windows,  and  will 
materially  diminish  its  access  to  the  said  windows  on  the  second 
floor. 


both  the  lands.  Thus,  if  a  man  is  seised  in  fee  of  the  dominant  tenement. 
but  has  only  a  life  interest  or  a  leasehold  interest  in  the  s^rHent  tene- 
ment, or  vice  rertdf  then  the  easement  is  not  extinguiabeGL  fit  siidi  a 
case  it  is  suspended  merely,  and  upon  the  severance  of  the  two  estatai  it 
wiU  roTive.  An  important  distinction  consists  herein  between  tiie 
where  an  easement  is  suspended  and  where  it  is  exting^ahed. 
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The  plaintiff  olaims  : — 

(1.)  An  injonction  commanding  the  defendant  to  pnll  down 
and  remove  the  building  which  diminishes  the  aocefls 
of  Hght  and  air  to  the  windows  on  the  gronnd  and 
first  floors ; 

(2.)  An  injunction  to  restrain  the  defendant,  his  contractorSy 
servants  and  workmen,  from  continuing  the  erection 
so  as  to  obstruct  or  diminish  the  access  of  light  to 
the  said  windows  on  the  seoond  floor,  or  any  of  them  ; 

(8.)  Damages. 

Defence. 

1.  None  of  the  plaintiff's  said  lights  are  ancient. 

2.  The  defendant  did  not  make  the  grant  mentioned  in  the 
2nd  paragraph  of  the  statement  of  claim. 

8.  The  defendant  denies  that  he  ever  erected  any  building 
which  has  materially,  or  at  all,  diminished  the  access  of  light 
and  air  through  any  of  the  plaintiff's  said  windows. 

4.  The  defendant  is  not  now  proceeding  with  the  erection  of 
any  building  which  will  materially,  or  at  all,  diminish  the 
access  of  light  and  air  to  the  plaintiff's  said  other  windows  on 
the  second  floor. 

5.  The  defendant  further  says,  with  reference  to  the  allega- 
tion that  he,  by  his  buildings,  has  materially  diminished  the 
acoesB  of  light  and  air  to  the  plaintiff's  windows  in  the  ground 
and  first  fk>ors  that  he  erected  the  said  buildings  under  the 
express  leave  and  licence  of  the  plaintiff  given  to  him  by 
writing  on  the  10th  of  February,  1878,  and  that,  acting  upon 
such  bave  and  licence,  he  has  expended  large  sums  of  money 
in  oecting  the  said  buildings,  which  is  the  grievance  com- 
plained of. 

B/sply. 
The  plaintiff  joins  issue  upon  the  defence. 

4.  Claims  hy  Owner  and  Ocq^^^  of  a  Farm  far  an  OhstucHoi 

qf  a  Right  of  Way. 

1.  The  plaintiff  is  the  owner  in  fee  simple,  and  the  occupier, 
of  two  fimns  in  Breconshire,  called  T.  and  0. 


i-  Tikt  lukimzf  kiil  Lk  lemacs.  {•cxsqbos  far 
<i:  liifr  flui  fcntf  of  T.  Euc  iL.  s  sue  at  furiiM  t»  a  i%iK 
4jf  ivfiiL.  litest,  ssiZ  seriiicfr-vinr,  ajonc  ii  ?uad  mioc^  piBa 
frazL  2^  Bkic  '^'tt  a:  T.  »  iiif:  sue  isrm  {£  €L  ilim^  iwi 
dt J9<s  of  'ikTifi  :*£ii:(iir:iir  v:  uit  ft^'Hingm,  fldjad  &  cioK  tai 

IL  UixIK. — 

jg^oaoeBar  zr  laLk   :if  liht  ^taioaiu  aadt  «■  de 

5ci  of  Jilt,  2*r-f  : 
(f..  Bt  fc  j:iei  £rsm  : 
^r-    Bj  iiEjnsxiixikl  mer ; 
fi.    rudsr  lilt  Pres4Ernanr  Ai!L.  ±  fc  ?•  TiHL  4.  c  71.  i^  1 


of  iitt  BBi  ririi:  nf  ^rk-r  yni  ia  ^rsasm  ijac  Let  iriE  cicmiaK 
'»:TTYifn'T  c«f  ib*  fid£  rim  nf 
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zvridiri.  ibi  offfffnokz^'f  oaf  :*jjk-.    Titt  htfisijuaa.  did  tiiei 
{iisrain.  kill  LLT^kTifiic  fzz^iiHr  sr  fcisczi:^  izj  ^cawwij*  i^f-  tiie 
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5.  Claim  by  Owner  and  Tenant  of  Puhlk-Jiouse^  claiming  an 
Easement  to  Jiave  a  Sign-hoard  on  an  Adjoini?ig  ffause. 

1.  The  plaintifiF  A.  B.,  as  owner  iu  fee,  aud  the  plaintiff 
<3.  D.,  as  lessee  for  a  term  of  years  of  the  "  Red  Lion  "  inn,  in 
L.,  have  suffered  damage  by  the  defendant  unlawfully  pulling 
down  a  sign-board,  the  property  of  the  plaintiff  A.  B.,  affixed 
to  the  side  wall  of  the  defendant's  house  at  L. 

2.  The  plaintiffs,  as  incident  to  their  ownership  and  tenancy 
of  the  said  "  Red  Lion  **  inn,  are  entitled  to  have  the  said  sign- 
Jboard  affixed  to  the  side  wall  of  the  defendant's  house, — 

(a.)  By  an  immemorial  use  of  the  right  of  haWng  the  sign- 
board there ; 

(&.)  By  lost  grant ; 

ie,)  Under  the  provisions  of  the  Prescription  Act,  2  &  :5 
WiU.  4,  c.  71,  8.  2. 

The  plaintifb  claim : — 

(1.)  An  injunction  commanding  the  defendant  forthwith  to 
lestore  the  said  sign-board ; 
(2.)  Damages. 

Defence. 

1.  The  plaintiUs  are  not,  nor  is  either  of  them,  entitled  to 
any  right  of  affixing  and  keeping  the  said  sign-board  upon  the 
Bide  wall  of  the  defendant's  house  under  or  by  any  of  the  titles 
alleged,  or  at  all 

2.  The  defendant  vnll  also  object  that  in  law  no  such  ease- 
ment as  that  claimed  can  be  acquired  under  the  Prescription 
Act,  2  &  8  Will.  IV.  c.  71,  s.  2. 

Be])ly, 
The  plaintiff  joins  issue  upon  the  defence. 

€.  Claim  for  Obstruction  of  a  Water-conrse,  alleging  that  it  is  a 
Natural  Watercourse^  and  altematively  claiming  an  Easement. 

1.  The  plaintiff  is  the  owner  and  occupier  of  a  farm  called  A. 
Farm,  in  the  county  of  B.,  and  the  defendant  is  the  owner  and 
occwjfvex  of  certain  land  adjoining  thereto  and  on  a  lower  level. 
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2.  A  natural  water-course  called  the  Eelbeck  flows  through 
tlio  plaiutifTs  said  fanu  aud  theu  through  the  defendant's 
laud. 

8.  lu  the  alternative  the  plaintiif  says  that  in  and  prior  to 
the  year  1850,  one  T.  D.  was  owner  in  fee  both  of  the  plaintifTft 
farm  and  of  the  defendant's  lands,  and  the  water  in  and  upon 
the  lauds  now  of  the  plaintiff  had  flowed  for  a  long  period  of 
time  before  the  year  1850  and  was  then  flowing  from  the  fum 
now  of  the  plaintiff,  by  means  of  an  open  ditch  or  water-conrK 
through  the  land  now  of  the  defendant,  and  had  been  canied 
away  from  the  plaintiff's  said  lands  by  means  of  the  said  ditdi 
or  water-course. 

4.  In  the  year  1850,  the  said  T.  D.  sold  and  conveyed  the 
said  fanu  to  a  predecessor  in  title  of  the  plaintiff,  and  he  sab- 
sequently  sold  and  conveyed  the  said  lands  to  the  defendant 

5.  The  plaintiff  says  he  is  entitled  to  have  the  water  on  hiB 
said  farm  flow  from  his  farm  by  means  of  the  said  ditch  or 
water-course,  and  so  to  be  carried  away  from  the  said  ftrm 
under  the  following  titles : — 

(1.)  By  reason  of  an  implied  grant,  created  on  the  sale  sod 
conveyance  of  the  field,  as  mentioned  in  paragraph  4. 

(2.)  By  reason  of  the  enjoyment  thereof  as  of  right  and 
without  interruption  for  20  years  before  this  actiwi 
by  the  occupiers  of  the  plaintiff's  farm. 

(3.)  By  reason  of  a  lost  grant. 

6.  On  the  10th  of  June,  1880,  the  defendant  obstructed  the 
flow  of  the  said  water  down  and  through  the  said  wat^-conne, 
and  he  has  since  filled  it  up  with  earth  and  stone,  by  reason  of 
which  the  water  flowing  from  the  plaintiff's  ferm  was  back- 
watered  upon  his  lauds  and  has  done  him  damage. 

The  plaintiff  claims : — 

(1.)  £500  damages; 

(2.)  An  injunction  commanding  the  defendant  forthwith  to 
remove  the  obstruction  te  the  flow  of  the  said  water 
down  and  along  the  said  water-course. 

Defence. 

1.  The  said  alleged  water-course  is  not  a  natoral  afcreun. 

2.  The  defendant  does  not  admit  that  while  T.  D.  wsB  ownv 
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of  the  plaintiff's  said  farm  aud  the  dcfeudaut's  said  land  the 
water  from  the  plaintiff's  farm  flowed  therefrom  into  the 
defendant's  land  as  alleged,  or  at  all. 

8.  The  defendant  says  that  the  said  T.  D.  sold  and  conveyed 
the  said  lands  to  the  defendant  prior  to  his  sale  and  conveyanoe 
of  the  said  farm  to  the  predecessor  in  title  of  the  plaintiff. 

4.  The  defendant  denies  that  the  plaintiff  is  entitled  to  the 
right  claimed  by  him  by  any  one  of  the  titles  mentioned  in  the 
5th  paragraph,  or  at  all. 

7.  Clixim  of  a  Right  to  se7id  Water  through  a  Neighbour's 

Drain  (a). 

1.  On  the  18th  of  Jannary,  1875,  one  William  KSmith  was 
the  owner  of  12,  Clinton  Street,  Newcastle-on-Tyne,  and  also 
of  the  house  adjoining,  No.  18,  Clinton  Street. 

2.  At  that  time,  and  for  some  considerable  time  before,  th§ 
tenants  of  No.  12,  Clinton  Street,  had  been  accustomed  to  send 
the  lefhae  water  from  the  said  premises  down  and  along  a  drain 
which  emptied  itself  into  the  drain  belonging  to  No.  18,  Clin- 
ton Street,  and  so  into  the  main  sewer. 

8.  On  the  18th  of  January,  1875,  the  said  William  Smith 
sold  and  conveyed  the  said  house.  No.  12,  Clinton  Street,  to 
the  plaintiff,  and  a  week  later  he  sold  aud  conveyed  No.  18, 
Clinton  Street,  to  the  defendant. 


(a)  Od  a  grant  of  part  of  a  tenement  or  of  one  of  two  adjoining  tenc-  Continuous 
ments  belonging  to  the  same  grantor  there  passes  to  the  grantee  all  con-  and  ap- 
tinuoos  and  apparent  easements  over  the  lands  retained  by  the  grantor,  parent 
that  la  to  say,  all  such  easements  as  arc  necessary  to  the  reasonable  enjoy-  easements* 
ment  of  the  property  granted,  and  have  in  fact  been  enjoyed  during  the 
unity  of  ownership.  In  the  above  statement  of  claim  and  the  preceding 
one,  the  plaintiff  bases  his  title  upon  this  principle  of  law ;  the  extent  of 
and  limitations  to  the  doctrine  of  which  were  exhaustively  discussed  in  the 
recent  case  of  Wheeldon,  v.  Burroivg,  12  Ch.  D.  31 ;  48  L.  J.  Ch.  853  (C.A). 
In  that  case  in  which  the  general  proposition  that  a  grantor  impliedly 
grants  all  continuous  and  apparent  easements  was  affirmed,  the  distinction 
between  an  implied  firant  and  an  implied  retertatum  was  taken,  and  it 
was  laid  down  in  accordance  with  previous  decisions  (1)  that  if  the 
grantor  wishes  to  renerte  to  himself  any  easement  over  the  house  or  lands 
granted  he  muat  do  ao  expressly,  except  in  the  case  of  a  way  of  necessity, 
and  (2)  that  if  a  grantor  fails  expressly  to  reserve  any  easement  and 
■■bieqoently  aUens  the  land  he  retained,  a  porchascr  taking  under  him 
baa  no  title  to  any  continuous  or  apparent  easement  over  the  lands  first 
granted.  The  case  of  Pyer  v.  CarUr,  11  H.  &  N.  916 ;  26  L.  J.  Exch. 
:iS68,  to  the  contiary  is  now  discredited.  See  generally  on  this  subject, 
mkHe  T.  JB^Mt,  7  H.  &  N.  722  ;  31  L.  J.  Ch.  283 ;  Sufield  v.  Brotim,  i 
De  Oez  dc  S.  185  ;  33  L.  J.  Ch.  249 ;  Swamhorough  v.  Coventry,  9  Bing. 
S06  ;  2  L.  J.  C.  P.  11 ;  Wat9om  ▼.  TrtmghUn,  48  ll  J.  508. 
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4.  On  the  20th  of  July,  1875,  the  defendant  took  np  and 
removed  the  said  drain  belonging  to  No.  13,  Clinton  Stzeet,aDd 
BO  obstructed  and  prevented  the  flow  of  the  plaintiff's  refuse 
water  as  it  had  been  accustomed  to  flow,  and  caused  the  [dain- 
tiff  damage. 

8.  Claim  by  Otcner  of  a  House  to  an  Easement  of  Sifppori  fnm 

the  SoU  of  adjoining  Owner. 

1.  The  plaintiff  is  the  owner  and  occupier  of  a  dwelling- 
house  at  A.,  and  the  defendant  is  the  owner  of  a  close  of  land 
immediately  adjoining. 

2.  From  time  immemorial,  or,  in  the  alternative,  for  more 
than  twenty  years  next  before  the  commencement  of  this  adjon, 
the  plaintiff's  said  house  has  been  supported  by  the  soil  of  the 
defendant's  said  close. 

3.  On  the  8rd  of  October,  1880,  the  defendant  excavated 
and  removed  a  considerable  portion  of  the  said  soil,  wherdbf 
the  house  fell,  and  the  plaintiff  has  suffered  damage. 

Particulars  of  damage  : — 
[Set  thetn  out  briefly.'] 

The  plaintiff  claims  £        damages. 


lyectment. 

(See  Recovery  of  Land,) 


Executors  and  Administrators  (a). 

Action  by  Executors  on  Promissory  Notes,  and  far  JUaney  Imt 

by  the  Testator. 

1.  The  plaintiffs  are  the  executors  of  A.  B.,  deceased. 

2.  The  plaintifFs'  claim  is  against  the  defendant  as  maker  of 


(a)  The  following  is  a  brief  outline  of  the  law  affecting  execnfcoact  vd 
administrators,  so  far  as  it  comes  within  the  scope  of  this  work  : 
When  exe-        Contracts,'] — Contracts  with  a  testator  having  refeienoe  to  his  led 
cnton,  &c.,   estate  pass  with  the  reversion  where  the  testator*8  interest  was  only  of  a 
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a  promissory  note  for  £350,  dated  November  27,  1883,  pay- 
able four  months  if ter  date,  to  A.  1^.,  or  his  order. 

Particnlars  :— 

Principal £850    0    0 

Interest 10    0    0 


Amount  due     •        .        .     £3G0    0    0 


8.  On  November  30,  1883,  A.  B.  lent  £70  to  the  defendant. 
The  plaintiff  claims  £3G0,  and  £70,  and  interest,  until  pay- 
ment or  judgment. 


chattel  natare  to  his  executors  or  administrators ;  and  those  of  a  similar  may  sue 
kind  haying  reference  to  the  freehold,  pass  to  the  heir-at-law  or  devisee,   on  con- 
GoTenants  running  with  the  land  always  go  to  the  heir  or  devisee.    There  tracts  of 
18  this  important  distinction  between  the  two  cases  of  freeholds  and  lease-  testator, 
hf^ds,  that  in  the  case  of  the  testator's  chattels  real,  if  he  has  not  himself  ^c. 
sued  for  breaches  of  covenant  affecting  them,  the  personal  representativcn 
cannot  sue  unless  on  account  of  some  distinct  Injury  to  the  testator  s 
personal  estate.    But  see  liaymotid  v.  Fitch,  2  C.  M.  &  R.  558.    The 
effect  of  liayimmd  v.  Fitch  would  seem  to  be  that  unless  the  covenant 
be  one  on  wnich  the  heir  or  devisee  alone  can  sue  for  a  breach  of  the 
covenant  in  the  lifetime  of  the  testator,  the  executor  can  sue  unless  it  is 
a  perfional  contract  to  which  the  axiom  actio  persoTialijt  moritttr  cttm 
permmd  applies.    {Ricketta  v.  Wearer^  12  M.  &  W.  718.)    Williams  on 
jSxecators,  p.  814.    In  other  cases  the  heir  or  devisee  can  sue  only  in 
respect  of  breaches  after  the  testator's  death.    {KtTUfdon  v.  Nottle^  1  M. 
k.  a  365  ;  J<me9  v.  King,  4  M.  &  S.  188.) 

Personal  contract  with  testators  may  always  be  sued  on  by  the  per- 
sonal representatives  in  respect  of  d^ages  accruing  to  the  personal 
estate  by  reason  of  the  breach,  whether  such  breach  has  occurred  before 
or  after  the  testator's  death.    With  regard  to  contracts  which  affect  the 
testator  personaUy  only,  such  as  a  contract  to  marry,  the  personal  rcpre-  Executors, 
aentatives,  cannot  sue  unless  there  is  some  special  damage  to  the  estate.  &c.,  can- 
(^Chamberlain  v.  TFilliatnsan,  2  M.  &  S.  408.)    Where  a  passenger  sus-  not  sue  on 
tained  personal  injury  through  the  breach  by  the  defendants  of  their  merely 
eamtrtict  to  carry  him  with  due  care,  of  which  injury  he  ultimately  died,  personal 
it  was  held  that  his  executors  might  sue  for  the  injury  to  his  estate  in  contracts, 
respect  of  medical  expenses  thereby  incurred,  and  loss  by  reason  of  his  unless  tho 
being  prevented  before  his  death  from  attending  to  his  business.   (^Arad-  estate  has 
Mka%D  V.  LaneaMre  *J-  York*hirp  Hail,  Co.,  L.  R.  10  C.  P.  189  ;  31  L.  T.   been  de- 
N.  S.  847  ;  44  L.  J.  C.  P.  148.)    And  it  was  held  that  the  executor  of  a  preciated. 
person  maj  sue  in  respect  of  a  similar  contract  made  by  such  person  ^-ith 
regard  to  his  wife,  whereby  he  sustained  like  damage.    {Potter  v.  Metro- 
politan District  Bail  Co.,  32  L.  T.  N.  S.  36.)    If,  however,  the  contract 
were  of  such  a  nature  as  to  be  rescinded  by  the  death,  no  subsequent 
breach  would  be  possible,  but  the  right  of  action  for  any  breach  which 
accrued  before  death  is  not  thereby  divested.    {Stubhs  v.  Holywell  Rail. 
Co^  L.  B.  2  Ex.  311.)    But  in  simiUur  cases  where  no  contract  intervenes  the 
action  cannot  be  maintained.    (Pulling  v.  O,  E,  Rail,  Ch,,  9  Q.  B.  Div. 
1 10.)  As  to  when  a  contract  is  rescinded  by  death,  see  Chitty  on  Contracts, 
10th  ed.,  p,  96  ;  Addison  on  Contracts,  7th  ed.  p.  291. 

If  the  canse  of  action  arose  in  the  testator's  lifetime,  the  personal  re-  In  what 
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Action  Inj  Ex^mior  muler  Lord  CampheWs  Act  for  NegUgence 

caiisiny  tJie  Death  of  tJie  Deceased, 

1 .  Tlic  plaintiff,  as  executor  of  C.  D.,  deceased,  bringa  tliis 
action  for  the  benefit  of  Eva,  tlie  \vife,  and  Wflliam  and  Mar- 


•capacity        pi'csentativc  must  sue  in  his  character  ns  such  (2  Wms.  Exon.,  7th  edit, 
the  execu-     ^"^)  •  ^^^^  ^^  ^^^  cause  of  action  arose  altojrethcr  after  the  te8tator*s 
tor  &c.         death,  the  jK^i-sonal  rcpreseutative  may  sue  pcrsoiially  or  as  executor, 
must  sue.       C-^^*  ^^^'  1870.)    Thus,  where  an  aclministrator  after  the  desth  of  sn  in- 
testate enterK  into  contrac^ts  in  the  counsc  of  canying  on  the  boBioeaB  of 
the  intestate  for  the  Ixmeiit  of  the  estate,  )ic  may  sue  in  his  representa- 
tive CApacitv.  or  grmhlr  in  his  individual  capacity.    {Motely  r.  liendrll, 
L.  R.  0  Q.  K  :\U  ;  Ahhot  v.  Parji/t,  lb.  34(J,  explaining  Boliitgbrohe  t. 
AV'/v*.  lu  R.  1  Ex.  222,  wliere  it  did  not  appear  that  the  bofiiness  mt 
carried  on  for  the  benefit  of  tlic  estate.) 

If,  however,  tlie  assets  to  1x3  recovered  would  belong  to  the  perBonal 
estate,  he  can  only  sue  as  executor,  &c.    (A/tpinal  v.  IFa&r,  10  Bug.  51.) 

Administrators  cannot  Hue  until  they  have  obtained  letters  of  adminis- 
tration, as  they  arc  their  only  authority  for  instituting  the  wait.  An 
executor,  however,  may  ^ue  before  the  grant  of  probate  ;  bat  he  nuot 
obtain  probate  in  oixier  to  sustain  his  title  on  uie  trial,  i^onld  it  be 
disputed. 

ArttofiJt  in  the  cajte  of  tttrfA.'] — The  rule  arfio  pertanali*  nutritwr  enm 
pcfKond,  applies  to  torts  to  the  person,  viz.,  assault,  battery,  fUse  im- 
])risonment.  lil)el  and  slander.  With  regard  to  actions  for  negligence 
causing  death,  Ix)rd  Campbeirs  Act  (9  &  10  Vict.  c.  U8),  sa.  1  and  2  pro- 
vides that  in  such  cases  (if  the  act  of  negligence  would  have  been  action- 
able if  death  had  not  resulted),  the  person  responsible  for  such  act  shall 
be  liable  to  an  action  for  the  benefit  of  the  wife,  husband,  parent,  and 
child,  to  be  brought  by  the  executor  or  administrator  of  the  deceased 
))er8on,  and  the  jury  are  to  apportion  the  amount  of  their  verdict  among 
the  relatives  above  named.  By  s.  3,  actions  are  to  be  commenced  within 
twelve  months  from  the  death  ;  and  by  s.  4,  ])articulars  of  the  persons  on 
whose  behalf  the  action  is  brought  and  of  the  nature  of  the  claim  are  to 
be  delivered  to  the  defendant  or  liis  solicitor  with  the  declaration  (now 
statement  of  claim). 

By  27  &  28  Vict.  c.  95,  if  the  executor  or  administrator  does  not  bring 
the  action  under  Lonl  Campbeirs  Act  within  six  months  after  the  death, 
the  persons  for  whose  benefit  he  might  have  brought  the  action  may 
themselves  bring  it 

It  has  been  held  under  this  Act,  that  where  a  servant  was  killed  in  the 
employment  of  his  master,  the  latter  is  not  liable  for  negligence  for 
which  the  sen-ant  could  not,  l)cforc  the  passing  of  the  Act,  hare  soed 
him.     (^Senior  v.  Ward,  28  L.  J.  Q.  B.  139.) 

A  bastanl  child  cannot  sue  under  this  Act.  {DiekimtttH  v.  N,  £,  BmmL 
Co.,  2  H.  &  C.  735.) 

In  estimating  damages  under  the  Act,  the  reasonable  cxpectatioii  of 
pecuniary  advantage  which  the  surviving  relatives  had  from  the  de- 
ceased, and  the  probable  loss  in  money  sustained  by  his  death,  are  to  he 
taken  into  account ;  but  funeral  and  testamentary  expenses  are  not  to 
be  included.  {Dalton  v.  Stwth  EaMern  Itail.  (h..  4  C.  B.  N.  EL  S96 ; 
27  L.  J.  C.  r.  227  ;  Pym  v.  Great  Xorthrrn  Jfail.  O^.,  4  B.  ft  8.  4M ; 
31  L.  J.  Q.  B.  249.)  There  must  l)c  some  actual  pecuniary  dMiuige  to 
the  parties  on  behalf  of  whom  the  action  is  brought  proved,  and 
diet  for  even  nominal  damages  is  not  allowable  where  no  actoal 
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garet,  and  Dorothea,  the  children  of  C.  D.,  who  have  suffered 
damage  from  the  defendant's  negligence  in  carrying  the  said 

is  pioved,  merely  because  death  by  negligence  is  established.    (Duek- 
woorth  y.  Johnstm,  29  L.  J.  Ex.  25.) 

There  are  two  other  classes  of  torts  to  be  considered,  viz.,  injuries  to   Injuries  to 
the  real  estate  of  persons  deceased,  and  injuries  to  their  |)ersonal  estate,   real  estate 

'^th  legani  to  injuries  to  the  real  estate,  the  3  d:  4  Will.  4,  c.  42,  of  testator; 
pforides  (sect  2),  **  that  an  action  may  be  maintained  by  the  executors 
4]r  admiiiistiatorB  of  any  person  deceased,  for  any  injury  to  the  real 
€rtate  of  such  person,  committed  iti  hltt  lifetime,  for  which  an  action 
ndgfat  hare  been  maintained  by  such  person,  so  b»  such  injury  shall  have 
heen  committed  by  such  person  within  six  calendar  immthit  before  hus 
death,  and  provided  such  action  shall  be  brought  within  one  year  after 
the  death  of  such  person ;  and  the  damages,  when  recovered,  shall  be 
pert  of  the  personal  estate.  Either  under  tbat  statute,  or  under  4  Edw.  3, 
«•  7f  an  action  for  injury  to  chattels  real  would  lie. 

With  rei^ud  to  injuries  to  the  personal  estate,  an  action  was  given  to  to  personal' 
executors  and  the  executors  of  executors,  by  the  joint  effect  of  4  Edw.  3,  estate. 
«.  7,  Kod  25  Edw.  3,  c  5.  and  to  administrators,  upon  their  institution, 
bj  the  31  Bdw.  3,  c.  2.  It  must  be  shown  that  the  injuiy  caused  the 
estate  of  the  deceased  to  be  less  beneficial  to  the  plaintiff.  But  none  of 
the  anthorities  go  so  far  as  to  say  that  where  the  cause  of  action  is  in 
eabstance  an  injury  to  the  person,  the  legal  personal  representative  can 
Tn%l^*""  an  action  merely  because  the  person  so  injured  incurred  in  his 
lifetime  some  expenditure  of  money  in  consequence  of  the  personal 
injnry.  Thus  where  A.  sued  as  the  administratrix  of  B.,  who  was  i-un 
•over  bj  the  defendants'  engine  at  a  level  crossing,  and  injured,  and  com- 
pelled to  incnr  medical  expenses,  so  that  his  estate  was  diminished  in 
ralue,  the  action  was  held  not  maintainable.  (^Palling  v.  Great  Eastern 
JRsUL  Qt,,  9  Q.  B.  Div.  110.)  It  wiU  be  observed,  on  a  reference  to  the 
Teport,  that  the  facts  did  not  bring  the  case  iv'ithin  9  &  10  Vict,  c  93. 

ACnONB  AGAINST  EXECUTOHS  AND  ADMINISTRATOBS. 

In  the  ease  of  contract s.'] — Personal  representatives  are,  generally   To  what 
tpralring.  liable  on  contracts  made  by  the  tcstaUjr  for  breaches,  whether  extent 
'before  or  after  death  (  Wollaston  v.  llaJtewill,  3  M.  i^:  G.  320  ;   Wihon  v.   penonal 
Wigfi  10  East,  313) ;  but  contracts  for  personal  services  are,  as  a  general   representa- 
TolCy  rescinded  by  death,  except  so  far  as  for  past  breaches.    (  Werner  v.    tives  are 
Jlumpkrjfs,  2  M.  &  O.  853  ;  Sehoni  v.  Kirkmun^  1  M.  &  W.  418  ;  and  see   liable  on 
iSfuMs  ▼.  I/oljfweU  Rail  Co.,  L.  R.  2  Ex.  311,  312.)    An  executor  or   the  con- 
administrator  may  be  sued,  as  such,  for  goods  sold  to  him  or  work  done    tracts  of 
at  his  request,  or  for  money  received  by  him  for  the  use  of  the  plaintiff ;   the  de- 
aod  he  may  also  be,  where  the  contract  is  entered  into  by  him  as   ceased. 
•execntor  or  administrator,  sued  on  such  claims  in  his  own  right.    (  Cor- 
mer  t«  SSkaw,  3  M.  &  W.  350.)    Executors  may  be  sued  for  money  due 
<m  accounts  stated  as  executors,  and  money  paid  at  their  request  as 
■executors.     QAshby  v.  Ashhy,  7  B.  &  C.  444 ;  FarhaU  v.  Ikrhall,  L.  R. 
7  Ch.  123.) 

Before  the  Judicature  Acts  came  into  force  an  executor  could  not  be 
sued  at  law  for  a  legacy,  unless  being  specific  he  had  assented  to  it,  or 
he  had  ceased  to  hold  the  legacy  as  executor,  or,  for  forbearance  by  the 
legatee,  he  had  promised  to  pay  it.  This  is  probably  unaltered  by  those 
Acts.  It  is,  however,  still  important  to  note  those  cases  in  which  execu- 
tors oonld  have  been  sued  at  law,  as  in  such  cases  there  can  be  no  doubt 
now  as  to  the  propriety  of  commencing  actions  in  one  of  the  Common 
Law  DiviflioDS.    The  cases  were  where  the  executor  had  assented  to  a 
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Executor 
not  lialile 
ou  promise 
unless  in 
writing. 


C.  J),  by  omnibus,  whereby  the  said  C.  D.  was  killed  in  Com- 
hill,  on  the  litth  of  January,  1883. 

Particiilai*8  ]iursiiant  to  statute  are  delivered  herewith. 

The  plaintiff  claims  £500. 


si)ecific  legacy,  and  whciv,  in  the  case  of  general  ])ecuniaT7  lej^acici?.  the 
executor  admittc'l  to  the  legatee  that  he  ha<l  receive*!  the  money,  and 
thnt  he  held  it  to  his  uj*e. 

r»y  the  4tli  sccti<»ii  of  the  Statute  of  Frauds  no  action  is  maintainable 
ajrninrt  an  executor  or  ailministrator,  on  any  special  promise  to  pay  a 
de))t  of  the  testatt)r,  kc  out  of  his  own  estate,  unless  the  ctmtract  i» 
evidenced  hy  sonic  writing  ;  and  to  charge  the  executor  personally,  there 
must  be  consideration  for  his  promise  to  pay. 

Formerly  counts  against  an  executor  or  administrator  could  not  hare 
been  joined  >vitli  counts  against  him  pers<mally,  for  claims  against  him 
on  his  own  account.  Now,  however,  such  claims  may  be  included  in  the 
same  statement  of  claim,  under  the  provisions  of  the  Judicature  Acts, 
and  the  Onlei-s  an<l  Rules  thereunder  (see  Onler  XVIIL  r.  6),  prorided 
the  i)ersonal  claims  are  alleged  to  arise  with  reference  to  the  estate  of 
which  the  defendant  is  executor. 


Defence 
that  the 
defendant 
v.as  not 
executor. 


What  will 
and  will 
not  con- 
stitute an 
executor 
(fc  soil 
tort. 


Defence 
that  the 
defendant 
has  duly 
adminis- 
tered all 
the  assets. 


Defen'cks  by  Executors  and  Administratobs. 

Drnitil  that  (hfouhint  wax  cxvcvtor^  t^r.] — An  executor  or  admioif- 
trator  should  be  careful  in  ])leading  this  defence,  as,  if  the  issue  is  found 
against  him,  the  form  of  judgment  against  him  would  affect  his  oim 
property,  in  the  event  of  the  testator's  or  intestate's  being  insufficient  on 
the  ground  that  he  must  have  known  that  the  defence  was  unfounded. 
(See  2  Wms.  Exors.  5th  ed.  1780.)  There  is  nothing  in  the  Judicatme 
Act  which  expressly  alters  this  rule  of  law,  exce])t  that  among  the  fonns 
of  judgment  given  with  the  Kules  of  1883  there  is  no  form  to  meet  such 
a  case. 

In  answer  to  this  defence,  it  is  sufficient  to  show  that  the  defendant 
acte<l  as  executor  tic  /<n/i  tort.  There  are  a  variety  of  acta  which  vill 
invest  a  jKjrson  with  this  character.  Evidence  of  slight  acta  of  inter- 
meddling with  the  property  will  be  sufficient.  A  person  dealing  with  a 
lease  grante<l  to  the  deceasal  is  chargeable  as  assignee  of  the  teim. 
(See  Williams  v.  Jfrales,  L.  R.  9  C.  P.  177.)  ITie  foUo^ving  circum- 
stances are  enumerate<l  hj  an  eminent  authority  as  imruffirient  to  bind  a 
l>erson  as  executor  dr  son  tort,  viz.: — Ix)cking  up  the  goods  of  the 
deceased  ;  directing  the  funeral  out  of  his  effects ;  fcetling  his  cattle ; 
repairing  his  houses ;  providing  necessaries  for  his  children.  (1  Wbhsl 
Exors.  7th  ed.  2()1,  2r)2.)  The  inference  dra^ra  from  certain  acta,  on 
which  a  person  is  sought  to  be  made  executor  de  ttm  tort^  may  be  re- 
butted, by  showing  that  he  acted  under  the  authority  of  the  rigfatfoi 
executor  (iVyArr*  v.  Syh'x,  L.  K.  o  C\  P.  113),  or  of  a  person  to  whom 
administration  was  afterwarils  granted.  (/////  v.  CurtiM,  L.  R.  I 
Eq.  90.) 

Where  a  party  sues  or  is  sued  as  executor  or  administrator,  his  reme- 
sentativc  capacity  must  be  specially  denied  if  questioned.  (R.  8.  C  Old. 
XXI.  r.  o,  and  Onl.  XIX.  r.  15.) 

Plcne  adminifftrarit.] — In  defences  which  correspond  with  the  fonMT 
jflene  adwifiistravit, it  has  been  essential  that  the  defendant  should  allege 
that  he  had  not,  at  the  commencement  of  the  suit  or  since,  any  goods  dt 
his  testator  or  intestate.  {AtJtinn  v.  lltmphreVt  2  C.  B.  654.)  Where 
such  a  defence  was  open  to  an  executor,  &c.,  ana  he  did  not  plead  it  he 
was  taken  to  admit  assets,  and  in  the  event  of  the  assets  of  ~ 
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Action  hy  Executor  for  Damage  done  to  the  Testator' a  Estate  by 
Defendants^  Negligence  tvherehy  Testator's  Person  ivas  Injured. 

1.  The  plaintiff  is  the  executor  of  A.  B. 

2.  On  May  17, 1888,  the  defendants  contracted  for  hire  to 

STOTiqg  insafficientf  he  woald  be  perAonally  liable  to  make  good  the 
eficiency.  The  law  is  not  apparently  affected  by  the  recent  changes  in 
prucedure.  The  plaintiff  may,  on  a  defence  oiplene  admimntrarit  being 
pleaded,  sign  judgment  for  debt  and  costs,  to  be  paid  out  of  future  assets 
when  they  should  come  in  (j^nuNdtt  a4fcrderlnt).  If  the  plaintiff  joins 
iflsae  on  such  a  defence,  and  is  successful,  he  wiU  be  entitled  to  judgment 
to  the  extent  of  the  assets  proved,  and  of  future  assets  for  the  residue  of 
the  debt,  if  any.  (2  Wms.  EzorH.  5th  ed.  1790.)  If  he  fails,  wmblf  he 
will  not  be  entitled  to  judgment  to  be  paid  out  of  future  assets.  {lb. 
1794.)    But  see  Hindley  v.  ltH^*tll  12  East,  232. 

The  observation  made  above  on  the  defence  denying  the  executorship 
or  the  admiuistratorshiu,  viz.,  that  the  executor,  &c.,  should  be  careful 
not  to  plead  it,  unless  ne  thinks  he  has  good  ground  for  it,  will  apply 
equally  to  this  defence,  as- he  will,  in  the  event  of  failing  to  establish  it, 
he  liable  for  the  costs  of  it. 

The  order  of  ilistribution  which  was  formerly  observed  in  administer-   The  order 
ing  assets  under  22  ^  2H  Vict.  c.  35,  has  been  altered  by  the  32  k,  33  Vict,    of  distribu- 
c  ^  which  provides  that  in  the  administration  of  the  estate  of  every   tion  of 
person  dying  after  the  passing  of  the  Act,  debts  secured  by  bonds,  or   assets 
mstnunentA  under  seal  (8[)ecialty  debts)  shall  have  no  priority  over   changed. 
simple  contract  debts,  '*  provided* always  that  this  Act  shall  not  prejudice 
or  affect  any  lien,  charge,  or  other  security  which  any  creditor  may  hold 
for  his  debt.*^    It  has  been  held  that  the  effect  of  this  provision  is  to 
pcNitpoue  a  specialty  debt  to  an  unregistered  judgment  obtained  against 
an  executor  on  a  simple  contract  debt.    QWinchmire  v.  Winchmirrt  20 
Ch.  D.  545  ;   Williums  v.  IViiliaifNtf  L.  K.  15  £q.  270.)     An  unregistered 
judgment  against  the  deceased  is  not  entitled  to  any  preference.  (^Ketnp 
T.  Wmddingham,  L.  R.  1  Q.  B.  355  ;   Van  Ghelmive  v.  Neriw^kx,  21  Ch. 
B.  189.    A  further  change  is  made  by  the  Judicature  Act,  1875,  sect.  10, 
which  declares  tiiat  in  the  administration  by  the  Qturt  of  an  insolvent 
egtafe,  "  the  same  rules  shall  prevail  or  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors,  and  as  to  debts  and  liaoilities 
provable,  and  as  to  the  valuation  of  annuities  and  future  and  contingent 
ualnlitaes  respectively,''  as  may  at  the  time  prevail  in  bankruptcy.    As 
to  the  effect  of  this  section  see  MWiams  v.  Ifonkins  (18  Ch.  Div.  370). 

An  execntor,  &c.,  may  pay  a  debt  though  oarred  by  the  Statute  of  Executor 
Limitations.    QLawh  v.  liumney^  L.  R.  4  £q.  451.)    And  if  sued  for  a   may  pay 
debt  so  barred,  he,  by  omitting  to  plead  the  statute,  does  not  render   baired 
himself  liable  to  another  creditor  or  creditors.    (  WHViam«on  v.  KayloVf  3  debt. 
Y.  k  C.  211.) 

Where  a  verdict  was  found  against  an  executor  on  a  plea  of  pl&ne 
mdmimittravitf  and  an  action  of  debt  was  afterwards  brought  on  the 
judgment  alleging  a  devastarit,  the  defendant  (executor)  was  held 
estopped  tiom.  showing  that  the  decastarit  was  committed  with  the 
plaintiff's  consent.  Jewthury  v.  Mummery^  L.  R.  8  C.  P.  56,  Ex.  Ch.)  A 
married  woman,  who  has  proved  a  will  as  executrix  is,  after  her  husband's 
death,  liable  for  a  devastarit  committed  by  him.  QS(tady  v.  Tumhull, 
L.  B.  1  Ch.  494.) 

An  execntor  was,  by  30  Car.  2,  c.  7.  enlarged  by  4  W.  &  M.  c  24, 
made  liable  for  a  devastatit  by  his  testator  or  intestate.  It  has  been 
held  that  the  effect  of  these  statutes  is,  that  whatever  act  of  an  executor, 
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cany  A.  B.  in  safety  to  Huntingdon,  but  negligently  ran  the 
train  in  which  they  were  carrying  him  into  another  train, 
whereby  he  was  injured. 


Defence 
that  de- 
fendant has 
adminlB- 
teredaU 
the  aasetB 
except  a 
sum  less 
than  that 
sued  for. 

Whcnexe* 
cutorSyftc., 
liable  for 
torts  com- 
mitted by 
testator, 
&c.,  in  his 
lifetime. 


Married 
woman  as 
an  exectt- 
trix. 


or  of  an  executor  de  tim  tort^  would  hare  made  him  personaliy  liable  and 
chargeable  with  payment  de  honin  propriis^  will  now  make  his  personal 
estate  liable  in  the  hands  of  his  executor  or  administrator.  (2  Wms. 
ExoTs.  7th  ed.  1998,  1999  ;  and  Coward  t.  Gregory,  L.  R.  2  C.  P.  163.) 
But  the  executor  of  an  executrix  de  ton  tort  is  not  liable  for  breach  of 
contract  committed  by  the  person  with  whose  property  the  executrix  has 
meddled.    (  WiUan  r.  Uodwti,  L.  R.  7.  Ex.  84.) 

Plene  administrarit  vrttter.'] — ^This  defence  conststs  of  an  aUegatlon 
that  the  defendant  has  fully  administered  aU  the  personal  estate  of  the 
deceased  except  a  certain  sum  named,  and  less  than  that  claimed  by  the 
plaintiff,  and  that  he  had  not,  at  the  commencement  of  the  suit  nor  since, 
any  other  personal  estate.  '  On  this  defence  being  pleaded  formerly  the 
plaintiff  could  join  issue  thereon  and  have  judgment  to  the  extent  of  the 
assets  admitted,  and  of  future  assets  **  quando  a4^eiderlnt  '*  for  the  residue 
of  debt  and  costs.  The  defendant  was  at  liberty  to  pay  the  amount 
admitted  into  Court. 

In  tortM,'] — In  the  case  of  torts  the  maxim  '*  actio  personalis  woritftr 
cum  persondf^  applied  in  the  sense  that  the  liability  of  the  testator  or 
intestate  ceased  with  his  death.  However,  by  sect.  2  of  3  &  4  WilL  4,  c.  42, 
**  An  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may 
be  maintained  against  the  executors  or  administrators  of  any  person 
deceased  for  any  wrong  committed  by  him  in  his  lifetime  to  another  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury  diall  have  been 
committed  within  six  calendar  months  before  such  person's  death,  and  so 
as  such  action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves  the  admi- 
nistration of  the  estate  and  effects  of  such  person  ;  and  the  damages  to 
be  recovered  in  such  action  shaU  be  payable  in  like  order  of  administra- 
tion as  the  sinaple  contract  debts  of  such  person."  In  a  very  curious 
case,  Kirk  v.  Add,  21  Ch.  Div.  484,  which  illustrates  the  wisdom  of 
pressing  on  an  action  of  tort  once  begun,  A.  sued  B.  in  tort,  and  B.  died 
more  than  six  months  after  the  beginning  of  the  action,  which  was  con- 
tinued against  B.*s  executors,  but  it  was  held  that  the  action  against  the 
executors  must  be  dismissed,  the  act  complained  of  having  occurred 
more  than  six  months  before  B.'s  death. 

Under  the  Ecclesiastical  Dilapidations  Act  (34  &  35  Vict  c.  43)  there 
is  a  liability  on  the  executors  of  a  deceased  incumbent  to  answer  for 
dilapidations  to  the  rectory,  &c.,  to  the  successor. 

Tne  law  regarding  the  acceptance  of  the  office  of  executrix  or  adminis- 
tratrix has  been  much  altered  by  recent  legislation.  Before  the  Married 
Women's  Property  Act,  1882  (45  &.  46  Vict.  c.  76),  a  married  woman 
might  be  appointed  as  executrix,  but  she  could  not  obtain  a  grant  of 
probate  witnout  her  husband's  consent.  Now  (45  ^  46  Vict.  c.  75,  ss.  1 
and  24)  any  married  woman,  whether  married  before  or  after  the  passing 
of  the  Act,  may  accept  the  office  and  obtain  the  grant  without  her 
husband's  consent,  and  where  she  takes  a  grant  of  letters  of  administra- 
tion now,  not  her  husband,  but  she  wiU  enter  into  the  administration 
bond.  If  she  should  prefer  the  grant,  we  think  that  in  principle  her 
husband  could  not,  as  such,  accept  the  office  or  obtain  the  grant  against 
her  will. 

Formerly  the  husband  of  a  feme  covert  executrix  or  administratrix,  as 
well  as  the  feme  eotert  herself,  was  held  liable  for  her  detastarit.  Now 
a  woman  married  on  or  after  January  1, 1883,  is  solely  liable  for  her  own 
devastarit,  whether  she  becomes  executrix  or  administratrix  before  or 
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8.  By  reason  of  the  premises,  the  personal  estate  of  A.  B. 
was  diminished  at  the  time  of  his  death,  which  occurred  in 
November,  1888.  He  was  unable  to  attend  to  liis  business, 
and  lost  profits,  had  incurred  medical  and  other  expenses. 


Particulars : — 

Loss  of  profits  (26  weeks),  say    . 

P^d  wages  of  W.  Jones,  extra  assist- 
ant (26  weeks) 

Paid  Dr.  Smith,  for  medical  attendance 

Paid  Jane  Roberts,  for  nursing  (26 
weeks) 


£100    0    0 


52     0 

0 

91   10 

0 

27     6 

0 

£270  16 

0 

The  plaintiff  claims  £270  16«. 


«fter  her  marriage,  and  her  husband  will  not  be  liable  at  all  **  unless  he 
has  acted  or  intermeddled  in  the  admiulBtration  of  the  estate  "  (s.  24). 

Who  is  liable  for  the  d&castavit  of  a  /pw^  corert  marreid  before 
Januaiy  1, 1883,  who  has  obtained  a  (j^rant  before  that  date^  is  open  to 
iwme  question.  (See  Griffith's  Married  Women's  Property  Act,  5th.  ed. 
|»p.  142-143.) 

Under  the  old  law  a  wife  who  allowed  her  husband  to  take  n  grant  of  The  posi- 
probate  or  letters  of  administration  in  her  name  was  liable  for  his  tion  of  a 
devattarit  to  the  extent  of   her  separate  property.     The  husband's  married 
liability  for  his  wife's  derastavit  was  limited  in  some  cases  by  the  Act  woman 
4d  1874  (87  &  38  Vict.  c.  60)  to  the  assets  he  received  through  her.  when  ex- 

Under  the  new  law,  if  a  derantarit  be  committed  by  a  woman  before  ecntrix. 
marriage,  a  subsequent  marriage  settlement,  settling  her  property  with  a 
xestraint  upon  anticipation,  wiU  have  no  validity  as  against  any  person 
requiring  her  to  nudce  good  the  detoMtarit,  (45  &  46  Vict.  c.  75,  s.  19.) 
If  the  settlement  were  ^cr  the  devastavit ^  the  wife's  separate  property 
not  reatrained  from  anticipation  must  answer  it,  and  the  settlement  itself 
maj  be  attacked  on  any  of  the  grounds  (p.^.,  fraud)  on  which  a  settlement 
by  a  man  might  be  attacked  (s.  19). 

By  a.  23  of  the  Act  45  k.  46  Vict.  c.  75,  *'  for  the  purposes  of  this  Act, 
the  legal  jiersonal  representative  of  any  married  woman  shall,  in  respect 
cf  her  separate  estates,  have  the  same  rights  and  liabilities  and  be  subject 
to  the  same  jurisdiction  as  she  would  be  if  she  were  living."  Her 
executor  wiU  now,  therefore,  be  the  executor  of  her  wiU,  and  not  merely 
•of  the  property  appointed  by  her  under  a  power.  (Brownri^g  v.  PUne, 
7  P.  D.  61.)  Whether,  if  she  should  die  intestate,  her  husband  or  her 
next-of-kin  is  entitled  to  administration,  is  a  question  on  which  there 
has  been  some  difference  of  opinion.  Mr.  Wolstenholme  seems  to  think 
that  the  next-of-kin  is  entitled.  We  think  that  is  not  so.  The  Act 
contains  no  express  words,  such  as  we  should  expect  to  find,  taking  away 
the  husband's  right,  under  29  Car.  2,  c.  3,  s.  25,  to  the  administration  of 
her  estate. 


u  2 


2W 


Acfioii   hy  Adminuirakf  for  BnarJ^  of  Omhmr!  rtkim§  h 

Lamd  {a\. 

I.  The  pbinriff.  as  the  idministntior  it  X.  T^  duK— il,  hai^ 
suffered  d&ma^re  irc*m  the  defendftDt's  negiupenoe  in  Us  eoodiKt 
f 'F  X.  Y.  hs^  his  K'lichor  of  bosmeas  undemken  br  the  defeDd- 
am  CQ  X.  Y/s  behaJC 

:!.  Trie  DC'srlii^-nc^  «^i$  in  n^A  inveedgidii?  the  dtle  of  one 
V.  to  the  r'c4si  'Zi  EetAie.  in  the  coontr  ol  Tofk,  upon  n  siJe  bf 
V.  to  X.  Y.  f..r  £50ar»,  whereby  the  eeute  vns  cun%cyBd  to 
X-  Y.  with  a  hsA  title. 

:;.  X.  Y.  was  evicted  br  the  tme  owner  in  his  lifetime. 

ParticiLlars  of  damaere  : — 

£0<X*i:»  paid  tc*  Y. 

The  plaintiff  claims  £5000. 

Arfion  h^  Ejtcyior  agavi*i  Tf*iaiar9  Ltf^ee  for  fnfhbm§  vf 

Trft4  (fti. 

1.  The  plaintiff,  as  exeL-otor  of  A.  B^  dtctased.  has  suffered 
dauia<re  hj  the  defendant's  breach  of  a  covenant  ocmtained  in  t 
lease  for  sevtu  rears  of  the  Follv  Farm,  br  A.  B..  to  the  defend- 
ant.  made  under  seal  br  indentan*  dated  the  7th  of  Aososl* 
1H8(». 

t.  By  the  c<*venant  the  defendant  ci>T«ianted  not  to  gmb  iqv 
fell  <»r  cr.i]>  anv  timber  trees  on  the  Follv  Fann  which  wae 
excepted  out  y*f  the  said  leaee. 

8.  In  the  lifetime  of  A.  B.  the  defendant  felled  four  timber 
trees  on  the  F<»Uv  Farm. 

The  plaintiff  claims  £30  damages. 

Ariion  a^m^t  an  Ejrfcukr  for  Baiattce  due  on  the  Sak  ^  the 

GoodinTI  of  a  Busmess. 

1.  The  defendant  is  the  cxecntor  of  A.  B.,  deoeaaed. 
±  On  June  1,  1h82,  the  plaintiff  so4d  tha  goodwill 


(a)  See  Xmifkf  r.  QmaUfs^  2  Bioi.  &.  B.  I(i2  ;  4  Moore, 
OQ  Ezecotors.  8th  al  p.  Sll. 

(/»)  See  Raymomd  t.  Fite\.  3  C.  IL  Ic  R.  :»SS  ;  5  TjxvIl  959. 
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stock-in-trade  of  his  business  of  a  haberdasher  to  A.  B.  for 
JB2000,  and  A.  B.  received  and  took  possession  of  the  same. 

8.  A.  B.  in  his  lifetime  paid  the  plaintiff  £1500  on  account 
ct  the  said  sum  of  £2000. 

The  plaintiff  claimB^£500. 

Defence, 

The  defendant  says  that : 

1.  The  purchase-money  was  agreed  by  the  plaintiff  and  the 
said  A.  B.  at  £1800  and  not  at  £2000. 

2.  A.  B.  in  his  lifetime  paid  the  said  sum  of  £1800. 

3.  The  defendant  does  not  admit  assets. 

4.  The  estate  of  the  said  A.  B.  which  came  to  the  defend- 
ant's hands  has  been  already  applied  by  the  defendant  in  a 
dne  course  of  administration  in  satisfying  other  debts  due  by 
the  said  A.  B.,  and  of  superior  degree  to  the  plaintiff's. 


Exoneration. 

(See  Release — Becissiofi.) 


False  Imprisonment  (<£). 
1.  Claim  far  False  Imprisonment  against  a  Constable. 

On  the  8rd  of  July,  1880,  the  dsfendant,  maliciously  and 
without  reasonable  or  probable  cause,  arrested  the  plaintiff  and 


(a)  A  ttital  restraint  of  the  liberty  of  the  person  for  however  short  a   What  con- 
time  "  eren  by  forcibly  detaining  the  party  in  the  streets  against  his  will "   gtitutes  a 
will  amount  in  law  to  an  imprisonment  (^Bird  v.  Jane^j  7  Q.  B.  742,  752);   false  impri- 
and  if  such  imprisonment  is  unjostifiable  it  will  amount  to  a  false  impri-    sonment. 
flonment  and  y^  actionable.    An  arrest  or  imprisonment,  however,  is  not 
confined  to  a  corporal  seizure.    "  If  a  person  send  for  a  constable  and 
give  another  in  charige  for  felony,  and  the  constable  tell  the  party, 
charged  that  he  must  go  with  him,  on  which  the  other,  in  order  to  prevent 
the  necessity  of  actual  force  being  used,  expresses  his  readiness  to  go 
and  does  actually  go,  this  is  an  imprisonment."    {Per  Abbott,  C.J.,  in 
Poeoch  v.  Marte^  By.  &  Mo.  321.)    But  though  there  need  not  be  an  actual   ^  partial 
seizure  of  the  person  to  constitute  an  imprisonment,  the  restraint  on  his   j^^niint 
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hod  him  detained  in  the  M.  lock-np  for  t<)u  hours,  when  he  wa9 
disclmr^^ed  by  an  order  of  a  magistrate. 
The  plaintiff  claims  £50  damages. 

1.  The  defendant  is  a  police  constable  of  the  M.  borough 
police  force. 

2.  On  the  night  of  the  said  8rd  of  July  the  defendant  while 


-will  not 
coiistitutc 
an  impri- 
Honnicut. 


OlasscH  of 
(lefenccH 
to  action 
for  false 
iniprison- 
lucnt. 

I.  Arrkst 

IN  EXKOU- 
TION  OK  A 

Warrant. 

Re8i»onBi- 
bilitv  of 

* 

hlieriffM, 
cou.stablcfi, 
iiQ.y  mak- 
ing an 
an'est. 

()f  juBtices 
iHsning  a 
warrant  of 
arrest. 


Liability  of 
jierMons 
netting  tlie 
jiMticc  in 
motion. 


liberty  muKt  Imi  total.  A  ])nrtial  restraint,  as  by  ^reyenting  a  pers^m 
advancing  along  a  particular  pathway,  while  allowing  him  to  retiiVf  \» 
not  enough,     (^liird  v.  Jont'M,  supra. ^ 

It  may  Ix;  taken  that, //r/'/z/ri  facit%  any  imprisonment  of  another  itt 
unlawful  and  actionable,  and  it  lies  upon  the  defendant  first  to  plead  and 
then  to  prove  facts  jnstifying  the  inipri«»iment.  This  intruunces  the 
subject  of  defences  to  this  kind  of  action.  ITiase  defences  may  be  briefly 
adverte<l  to  under  two  heads  :  First,  where  the  defendant  justifies  on  the 
ground  that  he  was  executing  legal  process  ;  and  Fccondlj,  where  the 
defendant  does  not  ])lead  that  he  was  actually  exec^uting  a  warrant,  Int 
sets  up  that  he  had  reasonable  and  probable  cause  for  bclicTing  that  the 
plaintiff  had  committetl  an  offence  for  which  he  was  by  law  justified  in 
arrcsting  him. 

Coming  to  the  first  of  these  heads  of  defence,  a  distinction  mnstbcdnDKH 
Ixitwccn  the  subonlinate  ministers  of  the  law,  as  constables  and  bailiff* 
and  those  who  set  them  in  motion.  The  law  may  be  stated  in  a  fewwoid* 
to  be  that,  where  sheriffs,  bailiffs,  or  coimtables  act  within  the  terms  of  the 
warrant  is-'«ue<l  to  them,  and  arrest  the  right  jxirsons,  and  use  no  more 
violence  than  is  alwolutely  necessarj',  they  are  protected,  although  the 
warmnt  is  in  some  res]K>cts  irregalar.  and  mav  even  have  been  isued 
without  jurisdiction.  (See  the  18  A:  U  Vict.  c.  i)l,8. 19, the  19  &2()ViG(. 
c.  108.  s.  r>0,  as  to  bailiffs  of  county  courts,  and  the  24  £dw.  2,  c.  44, «.  6, 
as  to  constables.) 

With  respect  to  justices  issuing  the  warrant,  the  law  is  otherwise.  If 
a  justice  issues  a  wantint,  havhig  no  jurhdiction  in  the  wntfer,  and  the 
l)laintiff  is  aiTcsted  on  such  warrant,  the  constable  executing  the  same  i^ 
free  from  resi)onsibility,  but  the  justice  is  liable  in  an  action ;  but  if  the 
justice  hare  JurhdirtioH,  he  can  only  l>e  made  liable  in  an  action  by  the 
plaintiff  alleging  and  proving  that  he  acted  maliciously  and  without 
i-casonable  and  prolmble  cause.  It  is  important,  however,  to  bear  in 
mind  that  where  a  justice  is  sued  for  anythmg  done  by  him  in  his  cAce. 
the  plaintiff  may  ))e  called  on  to  show,  as  conditions  precedent  to  hif 
right  of  suing  (^)  that  he  has  given  the  justice  one  month's  notice  of 
action ;  and  (ft)  that  any  conviction  or  order  made  against  him  upon  the 
warrant  has  Ix^en  quashed  ;  and  it  is  also  important  to  remember  tbst 
the  justice  when  sued  can  tender  a  sum  of  money  as  amends,  and  ru!« 
all  the  defences  which  he  means  to  rely  on  by  the  general  plea  of  "  Xot 
guilty  by  statute."  (See  the  11  &  12  Vict.  c.  44,  ss.  10, 11,  and  Addison 
on  Torts,  c.  15,  sec.  3.)  Where  the  justice  or  judicial  officer  has  not  acted 
altogether  mcrt*  mutv^  ]iut  has  been  in  tlie  first  instance  set  in  motion  by 
another,  it  will  dei>end  upon  a  number  of  circumstances  whether  sndi 
person  is  liable  as  well  as  the  justice.  No  doubt  if  he  acted  maUdoiulr 
and  without  reasonable  and  probable  cause,  he  would  be  liable  in  damaaeB 
for  a  malicious  arrest,  and  perhaps  for  a  malicious  prosecution  ;  but  if  a 
man  merely  lays  a  complaint  before  a  justice  in  a  matter  orer  which  the 
justice  has  a  geneml  jurisdiction,  and  the  justice  grants  n  warrant  uiwn 
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in  the  oourae  of  his  duty  fouud  the  plaintiff  loitering  in  a 
highway  within  the  borough  of  M. 

3.  The  defendant  had  good  cause  to  suspect  and  did  suspect 
that  the  plaintiff  was  about  to  commit  one  of  the  felonies 


which  the  person  chaTgcd  is  arrested,  the  party  laying  the  complaint  is 
not  re^Mnsible  for  a  false  imprisonment,  although  the  particular  case  is 
one  in  which  the  justice  had  no  authority  to  act.  (^Carratt  v.  JItirfey,  1 
Q.  B.  18.) 

Another  case  of  a  person  justifying  an  imprisonment  in  the  due  execu« 
lion  of  process  of  law,  is  a  gaoler  defending  an  action  brought  against 
him  by  a  prisoner.  In  Grave»  v.  Kevne,  L.  R.  4  Ex.  73|  a  person  who 
hftd  been  committed  into  custody  for  failing  to  comply  with  an  order 
directing  the  payment  of  money  under  a  warrant  for  contempt,  at  the 
end  of  a  year  demanded  his  release  in  writing,  and  when  the  govenior  of 
the  gaol  in  which  he  was  detained  refused  to  release  him,  he  brought  au 
action  for  false  imprisonment.  It  was  held  that  the  defendant  was  pro- 
tected by  the  warrant  of  committal.  And  where  a  prisoner  was  received 
into  custody  on  the  31st  of  October  under  a  sentence  of  '*  one  calendar 
month  8  "  imprisonment,  and  a  further  term  of  ''  fourteen  days,**  to  com- 
meuoe  at  the  expiration  of  the  imprisonment  previously  adjudged,  it  was 
held  that  he  was  not  entitled  to  his  release  until  midnight  of  the  i4th  of 
December.  (.Migotti  v.  Colrilh,  48  L.  J.  M.  U.  48  ;  affirmed  48  L.  J.  C. 
P.  695  ;  L.  R.  4  C.  P.  D.  233.) 

8o  tax  attention  has  been  directed  to  the  class  of  cases  where  an 
imprisonment  is  justified  on  the  ground  that  the  defendant  was  acting  in 
the  execution  of  a  warrant,  but  in  certain  cases  a  man  is  justified  in 
arresting  another  although  he  is  not  the  holder  of  a  warrant  for  his 
arrest.    The  chief  of  these  cases  are  :  1.  Where  a  constable  has  reason  to 
belieTe  that  t^feUmy  has  been  committed,  and  that  the  plaintiif  has  com- 
mitted it,  he  may  arrest  him  without  warrant.    2.  Where  a  felony  has 
metualljf  been  committed^  and  there  is  reasonable  and  pn>bable  cause  for 
beliering  that  the  plaintiff  has  committed  it,  a  private  individual  may 
arrest  another  without  warrant.    3.  Either  a  constable  or  a  private  indi- 
Tidnal  may  while  an  affray  is  going  on,  and  to  prevent  the  continuance 
fA  a  breach  of  the  [>eace.  make  an  arrest.    4.  By  the  Malicious  Injuries 
to  Property  Act  (24  &  25  Vict.  c.  97,  s.  (>1)  it  is  provided  that  any  person 
foond  committing  an  offence  under  that  Act  may  be  arrested  without 
wamnt  (a)  by  a  constable ;  or  (ft)  by  the  owner  of  the  property  injured, 
his  servant,  or  any  person  authorised  by  him,  as  the  occupier.    5.  Any 
person  found  committing  an  indictable  offence,  whether  a  felony  or  a 
misdemeanor,  in  the  night-time,  i.e.<,  between  9  p.m.  and  6  a.m.,  may  be 
arrested  without  a  warrant.    6.  Vagrants  may  be  arrested  without  warrant. 
7.  So  any  perscm  grnilty  of  riotous  or  indecent  behaviour  in  any  church 
or  chapel.    8.  By  the  2  &  3  Vict.  c.  47,  s.  54,  special  powers  are  given 
to  the  metropolitan  police  to  arrest  persons  committing  numerous  offences 
of  a  disorderly  kind,  enumerated  in  the  Act  within  the  Metropolitan 
limits.    9.  Special  powers  of  arrest  are  also  given  by  the   Merchant 
Shipping  Acts  to  the  masters  of  passenger  ships.    (See  the  25  k.  26  Vict. 
c  63,  s.  87.)    10.  A  bail  whenever  he  pleases  may  render  his  principal 
into  cnstody.    11.  By  the  Larceny  Act,  24  &  25  Vict.  c.  96.  s.  103,  and  by 
the  Act  relating  to  the  coin,  24  &  25  Vict.  c.  99,  s.  31,  any  person  may 
arrest  a  person  committing  an  offence  against  either  of  these  Acts. 
12.  It  is  lawful  to  restrain  the  liberty  of  a  dangerous  lunatic  without  any 
warrant  or  authority,  but  this  can  only  be  done  for  a  short  time.     The 
sUtntes  8  ft  9  Vict.  c.  100 ;  16  ^  17  Vict.  c.  96,  establish  a  mode  of 
proceeding  with  respect  to  the  confinement  of  lunatics,  and  any  devia- 
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mentioned  in  the  24  &  25  Vict  e.  100,  and  he  accordingly  took 
him  into  custody  with  a  view  to  his  being  brought  b^ore  a 
Justice  of  the  Peace  and  dealt  with  according  to  law. 


2.  Another  Claim  for  False  Imprisonment  against  a  Constable.. 

On  the  8rd  of  May,  1881,  the  defendant,  maliciooaly  and 
without  any  reasonable  or  probable  cause,  arrested  the  plaintiff 
and  falsely  imprisoned  him  for  a  long  time,  to  wit»  half- 
an-hour. 

The  plaintiff  claims  £50  damages. 

Defence. 
By  public        The  defendant  pleads  not  guilty  by  statute. 

statute— > 
the  24  &  25 

Vict.,  c.  90,  3    Claim  against  a  Governor  of  a  Gaol  for  False  FmprisonmeHi. 

On  the  80th  of  April,  1880,  the  defendant,  maliciously  and 
without  reasonable  and  probable  cause,  &lsely  imprisoned  the 

tion  from  it  wiU  render  the  detention  of  a  lunatic  a  false  imprisoniiient. 
13.  Many  ActH  of  Parliament  under  which  railway  companiea  are  incor- 
porated, authorise  an  officer  of  the  comiMiny  to  arrest  any  pereon  whose 
name  and  renidence  shall  be  unknown,  and  who  shaU  commit  any  offence 
against  tlie  Act,  and  convey  him  before  a  justice  without  any  other  wanaat 
or  authority  than  that  given  by  the  Act.  Except  in  the  cases  enametmted, 
and  i>erhap8  one  or  two  other,  it  it  not  lawful  to  arrest  or  imprison  with- 
out a  warrant.  Thus  no  one  may  arrest  another  for  a  misdemeanor,  as 
perjury  or  conspiracy  or  false  pretences,  without  a  warrant.  (^Mmttketrt 
V.  Jiiddulph,  3  M.  A:  G.  390.) 
^      .  .  As  a  rule,  where  a  ijolice  oflScer,  acting  bona  Jidt  in  the  dischai^  of 

special  de-  j^j^^  duty,  arrests  the  wrong  person,  or  one  who  has  in  fact  committed  no 
fence  of  off ence* against  the  law,  no  action  can  be  brought  against  the  officer  unlew 
constables  j^  montli^  notice  in  writing  has  been  given  him  of  such  action.  Auy 
furting  bona  proceeiling  must  be  commenced  within  six  months  of  the  accroiiig 
J^^^'  of  the  cause  of  action;  and  the  defentlant  is  entitletl  to  plead  **iiot 

guilty  '*  by  statute.  It  is  further  generally  provided  that  no  plaintiff 
shall  recover  in  such  an  action  if  a  sufficient  tender  of  amends  has  been 
made,  or  if  a  sufficient  sum  has  been  paid  into  Court,  and  eTen  if  the 
plaintiff  gets  a  verdict  he  shall  not  have  any  costs,  **  unless  the  judge 
before  whom  the  trial  shall  be  shall  certify  his  approbation  of  theacdoo.** 
(See  the  24  &  25  Vict.  c.  96,  s.  113  ;  also  c.  97,  s.  71  ;  also  c.  9»,  fcSl) 
The  pleader  before  pleading  not  guilty  by  statute  merely,  will,  of  ooone, 
satisfy  himself  that  the  particular  statute  under  which  the  defendaiit 
was  acting  authorises  the  use  of  this  plea.  In  (ireen  v.  I£mU,  61  L.  J. 
f)40,  a  notice  of  action  given  under  24  &  25  Vict  c.  96,  s.  113,  wasootreel 
in  all  particulars,  except  that  it  specified  the  arrest  as  hariii^  taikfla 
place  on  the  13th  of  April  instead  of  the  12th  of  April  Held  that  ssck 
notice  was  not  invalidated  by  a  mere  mistake  in  the  date  not  caleakted 
to  injure  or  prejudice  the  defendant. 
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plaintiff  and  continued  falsely  to  imprison  him  until  the  dOtli 
of  May,  1880. 

The  phiintiff  claims  £100  damages. 

Ikfenre, 

1.  The  defendant  is  the  Grovernor  of  the  C.  Gaol. 

2.  During  the  time  mentioned  in  the  statement  of  claim  he 
detained  the  plaintiff  in  the  C.  Gaol  under  a  warrant  of  com- 
mitment signed  by  A.  B.,  Esq.,  and  C.  D,,  Esq.,  two  justices 
of  the  peace  acting  in  and  for  the  borough  of  C,  committing 
the  plaintiff  to  the  C.  Gaol  for  one  calendar  month  with  hard 
labour,  which  is  the  grievance  complained  of. 

4.  Claim  for  Assault,  False  Iniprisontnent,  and  Malicious 

Proseetition. 

1.  On  the  1st  of  May,  1880,  the  defendant,  in  company  with 
a  police  officer,  arrested  the  plaintiff  and  took  him  into  custody 
iqxm  a  false  charge  of  larceny,  and  conveyed  him  to  the  B. 
Gaoly  where  he  was  falsely  imprisoned. 

2.  On  die  2nd  of  May,  1 880,  the  defendant  further  maliciously 
and  wiUiout  reasonable  and  probable  cause,  preferred  a  charge 
of  laiveny  against  the  plaintiff  before  a  Justice  of  the  Peace, 
CBxmmg  the  plaintiff  to  be  sent  for  trial  on  the  said  charge. 

3.  The  defendant  at  the  ensuing  Quarter  Sessions  for  the 
boroiigh  of  B.  maliciously  and  without  reasonable  and  probable 
caode,  further  prosecuted  the  plaintiff  upon  the  said  charge, 
when  he  was  acquitted. 

Farticnlars  of  special  damage : — 

Hr.  J.  S.,  bill  of  costs,  £30. 

The  plaintiff  claims  £400  damages. 


Ferocious  Animals  (a). 

I.   Claim  for  Personal  Injuries  caused  by  the  Bite  of  a  Savage 

Dog. 

\^  On  the  18th  of  March,  1882,  the  plaintiff  was  bitten  by  a 
^og  the  property  of  the  defendant. 

(jo)  The  owner  of  an  animal  which  is  ordinarily  vicious,  as  a  lion  or  a 
bear,  is  liable  for  its  acts  of  ferocity,  for  he  is  bound  to  keep  it  secure  at 
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2.  Tlie  said  dog  at  the  time  was  a  savage  and  vicious  dog  to 
tlie  defendant's  knowledge. 


Particulars  of  special  damage  :- 

Dr.  Jones'  bill 

lioss  of  a  fortnight's  salary  . 

The  plaintiff  claims  £50. 


£10  10    0 
£8     0    0 


Defence. 

1.  The  said  dog  was  not  the  property  of  the  defendant. 

2.  The  said  dog  was  not  a  savage  and  \icions  animal. 

8.  It  was  not  savage  and  vicious  to  the  defendant's  know- 
ledge. 


The  gUt  of 
the  action 
is  the  keep* 
ing  with 
knowledge 
of  the 
ferocity. 


What 

amountH  to 
Kuch  knovk'- 
ledge. 


IlIn  peril :  but  the  owner  of  a  domestic  animal,  as  an  ox  or  a  dog,  is  oolj 
liable  if  he  knows  that  the  animal  is  accustomed  to  do  mischicl  (A  t.. 
llvgghi*.  2  Ld.  llaym.  1583.)  The  gist  of  the  action  is  not  the  nffligent 
keeping,  but  the  keeping  at  all  with  knowledge  of  the  miscnierov 
propensity.  (J/r/y  v.  Jiitrdett,  1)  Q.  B.  101  ;  Jachum  v.  Smithson,  15  M» 
A:  W.  563.) 

The  esj^entinl  ingredients  in  an  action  against  the  owner  of  a  dog  <v 
other  domestic  animal  w^hich  has  injured  a  man  or  woman,  are — l.tbat 
the  defendant  knew  the  animal  was  vicious ;  2^  that  after  this  knowledge 
he  c<.>ntinucd  to  keep  the  animal ;  and  3,  that  it  inflicted  an  injory  upon 
the  plaintiff.  Knowledge  of  the  yicious  nature  of  the  animal  need  not 
be  brought  home  to  the  defendant  per«<.>nally  ;  knowledge  by  a  serrtnt 
who  has  charge  of  the  dog  is  enough  (^Baldwin  v.  Casella,  L.  R.  7  Ex. 
325  :  Applehee  v.  Percy,  L.  R.  9  C.  P.  «47  ;  Gladman  v.  JokjuoMj  L.  J- 
3(»  C,  1*.  153)  ;  and  as  to  the  extent  of  the  defendant's  knowledge  of  the 
animal's  viciousnesn,  it  need  not  l)e  shown  that  he  knew  the  animal  hiA 
actually  bitten  any  one  before.  It  is  sufficient  if  it  has  evincetl  a  saxa^ 
disposition,  as  by  tiying  at  any  one  and  attempting  to  bite.  (  M'arth  t. 
(wiUhuj,  L.  K.  2  C.  P.  1.)  The  fact  that  the  defendant  has  warned  another 
t<»  beware  of  the  dojr  is  evidence  that  he  knew  it  had  a  Ticioasdispoeitioo. 
{Judge  V.  CoJT,  1  Stark.  285.) 

The  defendant  is  liable  though  the  animal  is  not  really  his  property,  if 
he  knowingly  harbours  it  on  his  premises  ;  but  where  a  defendant  hid 
(lone  all  that  was  reasonable  to  get  rid  of  a  stray  dog  which  had  come  oo 
to  his  premises,  he  was  held  not  liable  for  an  injury  done  by  it.  {Smith 
V.  (wnaf  Etnttern  Jfail.  Co.,Jj.  R.  2  C.  P.  4.)  A  i)er8on  who  keep* ft 
vicious  animal  about  his  premises,  except  for  the  purpose  of  protcetin^ 
his  property,  which  he  is  entitled  to  do  {JiroeJi  v.  Cojteland,  1  Esp.  SOS). 
is  resinmsible  though  he  has  taken  every  precaution,  as  he  fiinGie>|ti» 
prevent  its  escaping  and  doing  mischief.     {Jonef  v.  Perry,  2  Esp.  488)l 

Though  a  man  cannot  recover  damages  for  an  injur}'  done  to  himidf 
by  n  ferocious  dog.  unless  he  can  prove  that  its  master  knew  of  its  ferod^* 
the  owner  of  sheep  or  cattle  can  recover  for  an  injury  done  to  hn  riw^ 
and  cattle  (including  in  this  term,  horses  and  mares,  and  perhaps  pig* 
(^M'Hffht  v.  PearAflHj  L.  R.  4  Q.  B.  582).  without  averring  orproriDg  ti? 
such  fnenter,  as  it  is  ]>hrased.  This  is  provided  by  the  28  ^  29  Vict  C  60, 
to  which  the  pleader  is  referred. 
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2.  Claim  for  Injury  done  to  Sh^ep  by  a  Dog, 

On  the  Ist  of  Ma}%  1876^  a  dog  which  was  then  kept  by  the 
defendant  npon  his  premises  broke  into  the  plaiu tiff's  laud  and 
made  an  attack  upon  and  bit  and  worried  a  flock  of  the 
plaintiff^s  sheep  which  were  therein. 

Particnlars  of  damage  ^— 

Three  sheep  killed,  at  £3  each 

Five  sheep  injured 

Bill  of  W.  H.  H.,  veterinary  surgeon 

The  plaintiff  claims  £ . 


£9 

0    0 

£8 

0    0 

£2 

0    0 

Defence, 
The  defendant  says : 

1.  The  said  dog  was  not  kept  on  the  defendant's  premises, 
nor  was  it  his  dog. 

2.  It  did  not  bite  or  worry  any  of  the  plaintiff's  sheep. 


Fraud. 

(See  Misrepresmtation). 


Freight. 
(See  BUU  of  Lading — Caniers — Gharter-jxtriy.) 


Qoodfl. 

(See  Sale  of  Ooods.) 
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GoodwiU  (a). 


1,   Claim  for  the  Agreed  Price  at  which  the  GoodwiU  of  a 

Business  was  Sold. 

1.  On  the  10th  of  May,  1882,  the  plaintiff  sold,  and  the 
defendant  purchased,  the  goodwill  of  the  bnsiness  of  a  dbemiit 
and  draggist  which  the  plaintiff  was  then  carrying  on  in 
Calne,  for  an  agreed  price  of  £20  to  be  paid  on  the  said  date 
by  the  defendant,  and  a  farther  sum  of  £80  a  month  afterwards. 

2.  The  defendant  paid  the  said  snm  of  £20,  bnt  at  the 
expiry  of  a  month  he  failed  to  pay  the  further  sum  of  £80. 

The  plaintiff  claims  £80. 


What  (^)  ^^  An  assignment  of  a  business  and  its  goodwill,  tmthout  m4»re,  ap- 

passes  pears  to  us  to  pass  now  just  as  much  and  no  more  than  in  the  days  of 

under  sale     Lord  Eldon.     As  against  the  assignor  it  confers  on  the  aviffnee  the 

of  goodwill,    exclusive  right  to  carry  on  tlie  business  assigned,  and,  as  incidental  to 

this,  it  also  confers  on  him  the  exclusive  right  to  represent  himself  as 

carrying  on  that  business,  and  consequently  the  right,  not  only  to  sue 

the  assignor  for  damages  if  he  lias  infringed  these  righ^  but  to  restrain 

him  from  infringing  them  if  he  manifests  an  intention  of  infringing 

them."    {Per  Baggallay,  L.  J.  in  Walher  v.  Mottram,  19  Ch.  D.  355  (C 

A.) ;  51  L.  J.  Ch.  108.)     The  vendor  of  a  business  and  the  goodwill 

thereof  may,  in  the  absence  of  express  stipulation  to  tlic  contrary,  set  up 

a  business  oif  the  same  kind  either  in  the  same  neighboariiood  or  else* 

where,  and  he  may  publicly  advertise  the  fact  of  his  having  done  so. 

CLabovchcrr  v.  Dawxon,  13*^ Eq.  322  ;  41  L.  J.  Ch.  427.)     He  may  alw 

deal  with  old  customers ;  but  he  will  be  restrained  from  soliciting  their 

custom.     iLeggett  v.  Jiarraft,  15  Ch.  Div.  306  :  51  L.  J.  Ch.  90  (Q  A-), 

disapproving  tibiM  v.  Cooper,  14  Ch.  D.  590 ;  49  L.  J.  Ch.  (JOl.) 

Effect  of  But  the  rule  that  a  vendor  of  a  goodwill  will  \y&  restrauicd  from  solidt- 

saleofgood-    ing  his  old  customers  only  applies  to  voluntary  alienations,  and  therefore 

will  by  a  purchaser  of  the  goodwill  of  a  business  from  a  trustee  in  bankraplcj  or 

trustee  in      liquidation,  has  no  right  to  restrain  the  bankrupt  or  liquidating  debtor 

bank-  from  setting  up  bona  fide,  a  fresh  business,  and  soliciting  the  customenof 

mptcy.  his  former  business,  and  it  is  immaterial  whether  the  bankmpt  has  or  hM 

not  joined  in  the  conveyance  of  the  gootlwill  to  the  purchaser  (TfoUffT. 

Mottram,  quoted,  ttupra).    So  a  partner  who  has  been  expelled  under  i 

provision  in  the  pnrtnersliip  articles,  and  has  been  repaid  his  share  of  the 

capital  will  not  be  restrained  from  carrying  on  business  on  his  ova 

account,  and  soliciting  the  old  customers  of  the  firm.  QlkiicMon  t.  BettMi, 

22  Ch.  Div.  504.) 

In  the  recent  case  of  Arundell  v.  Bell,o2  L.  J.  Ch.  638,  Jessel,  M.  K, 
intimated  that  as  a  general  rule  and  in  the  absence  of  ezpiess  contztet 
there  is  not  in  a  partnership  between  8olicitt>ntf  any  partnership  aMt 
capable  of  being  sold  or  valued  as  the  goodwill  of  the  paitnenhip 
business. 

But  though  the  vendor  of  the  goodwill  of  a  business  will  not  be  i^ 
strained  from  setting  up  a  fresh  business  of  the  same  kind,  yet  if  (aiii 
generally  the  case)  he  has  as  a  term  of  the  purchase  and  sale  of  the  goodwill 
expressly  agreed  not  to  commence  and  carry  on  a  bnsineBS,  he  wiUta 
forbidden  by  injunction  to  do  so. 


GOODWILL.  301 

Defence  and  Counfer-clam, 

Defence. 

1.  At  the  time  of  the  making  of  the  contract  mentioned  in 
the  claim,  the  plaintiff  fraudnlentlj  represented  to  the  defend- 
ant that  the  takings  of  the  said  business  liad  averaged  during 
the  past  year  from  £28  to  £80  a  Aveck,  and  by  such  represen- 
tation induced  him  to  agree  to  purchase  the  same. 

2.  The  tilings  of  the  said  business  had  not  averaged  during 
the  past  year  from  £28  to  £30  a  week,  or  anything  like  that 
gun,  as  the  plaintiff  at  the  time  of  making  the  said  representa- 
tion well  knew. 

8.  As  soon  as  the  defendant  discovered  the  said  misrepresen- 
tation, he  avoided  the  said  contract,  and  he  has  never  recei\'ed 
any  benefit  under  the  same. 

Catrnter-claim. 

1.  The  defendant  repeats  all  the  allegations  contained  in  the 
defence,  and  says  further,  that  by  means  of  the  said  false  and 
fraadolent  representations  the  plaintiff  obtained  from  the 
defendant,  on  the  said  10th  of  May,  the  sum  of  £20. 

The  defendant  claims  the  said  sum  of  £20. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  As  to  the  counter-claim,  he  denies  that  he  ever  made  the 
lepicsentation  alleged,  or  that  the  same  was  false. 

8.  The  defendant  has  not  avoided  the  said  contract  of  sale, 
and  he  has  derived  benefit  under  it. 

2.  Claim  for  an  Injunction  against  the  Vendor  of  a  Business 

who  is  soliciting  the  Old  Customers. 

1.  By  an  agreement  dated  the  20th  of  August,  1880,  made 
between  the  plaintiff  and  the  defendant,  the  former  purchased 
from  the  defendant  the  goodwill  of  the  business  of  a  tailor  and 
draper,  which  the  defendant  was  then  carrying  on,  under  the 
name  and  style  of  C.  E.  &,  Son,  at  Berwick,  for  the  sum  of  £150. 
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2.  In  the  month  of  September,  1880,  the  defendant  com- 
menced the  bnsiness  of  a  tailor  and  draper  in  Berwick  afore- 
said, and  he  has  since  continued  each  business  under  the  name 
or  style  of  C.  B.  &  Son. 

8.  The  defendant,  in  the  month  of  October,  1880,  in  writing, 
solicited  many  of  the  old  customers  of  the  said  business  which 
he  had  sold  to  the  plaintiff  to  deal  with  him. 

The  plaintiff  claims  : — 

(1.)  An  injunction  to  restrain  the  defendant  from  carrying 
on  in  Berwick,  aforesaid,  the  said  business  of  a  tailor 
and  draper  under  the  style  or  firm  of  C.  E.  A  Son, 
and  to  restrain  him,  his  servants  and  agents,  from 
soliciting  in  any  way  the  custom  of  persons  who  dealt 
with  him  before  he  sold  the  said  business  to  the  plaintiff. 

(2.)  Damages. 


Guarantee  (a). 


1.  Claim  on  a  Chiarantee  for  the  Price  of  Ooods  eetting  out 

Guarantee. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  to  E.  P.  under  the  following  gua- 
rantee : — 

Sir, — In  consideration  of  your  supplying  goods  to  E.  F.,  I 

undertake  to  see  you  paid.  Yours,  &c,, 

C.  D.  (Defendant). 
To  Mr.  A.  B.  {Plaintiff). 


Contract  of       (a)  A  guarantee  is  a  contract  to  answer  for  the  payment  of  a  debt,  or 
guarantee     theperformance  of  a  duty  by  another  person. 

must  be  The  Statute  of  Frauds  (29  Car.  2,  c.  3),  &  4,  provides  (^inter  alia)  that 

evidenced  no  action  shall  be  brought  whereby  to  chaige  the  defendant  on  any 
by  writing,  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person  unless  the  agreement  on  which  such  contract  shall  be  brought  or 
some  memorandum  or  note  thereof  shaU  be  in  writing,  and  signed  by  the 
party  to  be  charged  therevrith  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

By  the  19  &  20  Vict.  c.  97,  s.  8,  it  was  enacted  that  no  such  contract 
should  be  deemed  invalid  by  reason  only  of  the  consideration  for  the 
promise  not  appearina  in  writing  or  by  necessary  inference  from  the 
written  document  There  must,  however,  stiU  in  fact  be  consideration 
for  the  promise ;  and  though  the  eontideration,  can  now  be  shown  by 
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Particalars  : — 

1882.        55  tons  of  coal  at  20^.        .        .     £55    0    0 

Mar.  25.  

Amount  due .        .        .    .    £55    0    0 

The  plaintiff  claims  £55. 


pcjol  yet  the  prom  i4e  must  appear  in  the  instrument  without  reference  to 
cxtriiimc  facta  or  arrangements.    (^IMnie»  v.  Mitchell^  28  L.  J.  G.  P.  'iiii\,^ 

l%ere  are  some  agreements  which  at  first  ghince  present  features 
strongly  resembling  guarantees,  but  which  do  nut  really  possess  the 
CMentiiLl  character  of  that  contractf  which  is  that  there,  muttt  be  a  third 
permm  frimarily  liable,  and  that  the  g^uarantor  promises  the  creditor 
that  if  such  third  person,  who  is  the  debtor,  will  not  pay,  he  (the  guarantor) 
-wilL    Therefore,  if  the  promise  is  given  in  terms  implying  the  acceptance  The  essen- 
d  a  sole  liability,  as  where  A.  says  to  a  trader  with  regard  to  ^ootls  sup-  tial  charac- 
I^ied  to  B.,  "  I  will  see  you  paid,"^  and  the  price  of  the  goods  is  charged  teristic  of 
to  A^  this  is  not  a  guarantee,  as  would  be  a  promise  that  if  B.  did  not  the  con- 
{M^  A.  would.     So  where  the  promise  inTolres  an  extinction  of  the  tract  of 
<xrigiiial  debt,  or  a  transfer  of  it  to  the  promissor.    Thus,  where  before  guarantee. 
the  partial  abolition  of  imprisonment  for  debt,  and  when  an^est  on  a 
rtt.  JO.,  followed  by  dischaige  of  the  debtor  from  prison,  put  an  end  to  the 
^aim  against  him,  if  a  person  promised  the  creditor  that  he  would  pay 
the  debt  if  the  debtor  were  discharged,  this  was  no  guarantee,  because 
there  was  no  person  primarily  liable  after  the  promise  was  made.  ( (riHtd- 
«MUi  Y.  ChoMy  1  B.  &  Aid.  21)7.)    The  doctrine  is  ver}*  clearly  statc<l  in 
Jfaumtttephen  t.  Lakeman  (L.  R  7  Q.  B.  196,  Ex.  Ch.  affirmed  L.  R.  7 
H.  L.  17  ;  43  L.  J,  Q.  B.  188).    It  is  there  laid  down  that  the  fact  of  the 
original  liability  ceasing  does  not  take  away  its  character  of  a  guarantee 
from  tibe  defendant's  promise,  and  that  it  is  sufficient  to  give  it  this 
character  if  the  original  or  primary  debtor  continues  liable  durimj  any 
tiwt4  after  the  amtraet  U  made. 

Hie  promise  must  be  made  to  the  original  creditor.    {JStittmwd  v.  The  pro- 
J[tmy4m,  11  Ad.  &  K.  438 ;  Header  y.  Kin^Jtam,  82  L.  J.  C.  P.  108.)   mise  mast 
Therefore  a  promise  by  A.  to  a  County  Court  bailiff  about  to  arrest  B.,  a  be  made  to 
debtor,  on  a  warrant  of  commitment,  that  if  he  would  not  arrest  him  he  the  original 
wofuld  pay  the  creditor,  or  surrender  B.  on  a  given  day,  was  held  in  the  creditor. 
iBst-mentioned  case  not  to  be  within  the  statute. 

The  agreement  to  be  answerable  for  the  payment  of  goods  sold  by  a 
Al  eredere  agent  to  his  customers  is  not  within  the  a1x>ye  provision,  for 
jjthoogh  it  may  eventuate  in  a  liability  to  pay  the  debt  of  another,  that 
is  not  ue  immediate  object  of  his  promise.  (  Covtoitrier  v.  Ila^tie^  8  Ex. 
40 ;  22  L.  J.  Ex.  97.) 

The  names  of  both  parties  to  the  contract  of  guarantee  must  ap)H!ar  in 
ibe  note,  ihoagh  the  signature  of  the  guarantor  only  is  necessary.  (  WiU 
Jum»  T.  Lake,  29  L.  J.  Q.  B.  1.) 

By  19  Ic  20  Vict.  c.  97,  s.  4,  no  promise  to  answer  for  the  debt,  default,   GKmrantecs 
-or  miflcaiTiage  of  another  made  to  a  person,  or  two  or  more  persons,  or  given  to  a 
to  one  peivon  trading  under  the  name  of  a  firm—and  no  promise  to  answer  firm  in- 
for  tlie  debt,  &c.,  of  such  firm,  persons,  or  person,  so  trading — shall  be  valitlated 
bindiDg  on  the  maker  in  respect  of  anything  done  or  omitted  to  be  done  by  any 
.sfter  A  change  in  any  one  or  moro  of  the  firm  or  persons  so  trading,  KnleM  change  in 
the  intention  that  the  prom  tee  shall  continue  to  bind,  notwithetaitdlng  the  firm. 
smeh  ehanfe,  shall  appear  by  expreu  stijfulation  or  by  necessary  impli^a- 
tiomfrem  the  nature  of  the  firm  or  otheiwise* 

IHfemoae,  1.  A  denial  of  the  contract.  A  defendant  may  plead  that 
Jie  nerer  made  the  contract,  or  that  thero  was  no  consideration  for  it,  or 
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2.  Claim  for  the  Price  of  Goods  against  the  Principal  Debtor 

arul  fJw  Surety. 

The  plaiiitifr*s  claim  is  against  the  defendant,  A.  B.,  as  prin- 
cipal, and  against  the  defendant,  C.  D.,  as  surety  for  the  price 


Defences  t(i 
action.s  on 
guarantees. 


Effect  of 
the  death 
of  the 
guarantor. 


AVhat  the 
creilitor  is 
lKmn«l  to 
conimuni- 
cate. 


that  it  was  not  in  writing  as  required  by  the  Statute  of  Frauds.  Here 
the  pleader  must  bear  in  mind  Onlcr  XIX.  r.  20,  which  pruTides  that 
wheiv  a  c^)ntract,  promise,  or  agreement,  is  alleged  in  any  pleading,  a  bare 
denial  of  the  Kainc  shall  be  construed  only  as  a  denial  of  the  fact  of  the 
express  contract,  promise,  or  agreement  alleged,  or  of  the  matter  of  ^ct 
fix>m  which  the  same  may  l)c  implied  by  law,  and  not  as  a  denial  of  the 
legality  or  sufficiency  in  law  of  such  contract,  promise,  er  agreement, 
whether  with  reference  to  the  Statute  of  Frauds  or  othcrwi^.  There- 
fore, if  the  defendant  wishes  to  rely  on  the  Statute  of  Fraods  as  hi« 
defence  he  must  distinctly  say  so,  and  if  he  wishes  to  contend  that  tbciv 
was  no  consideration  for  his  promise,  again  he  must  distinctly  say  sa 

2.  Tlie  death  of  the  guarantor.  To  wliat  extent  a  'guarantee  is  deter- 
mined by  the  death  of  the  guarantor  has  been  the  subject  of  a  great  deal 
of  discussion  of  late,  and  the  law  is  still  in  a  yery  unsettled  state  on  the 
subject.  In  Coulthnrt  v.  Clemrnfiton  (5  Q.  B.  I).  42).  the  present  Lmd 
JiLstice  Bowen,  acting  ujKjn  the  principle  of  Harris  v.  Faict'rtt  (I^K.1» 
£q.  811  ;  8  Th.  860).  decided  that  a  nmt inning  guarantee,  iu  the  absence 
of  express  provision,  is  revoked  as  to  tubseqvvnt  adtttnota  by  notice  of 
the  death  of  the  guarantor.  In  the  later  case  of  Lioudn  v.  Ilarprr,  16 
Ch.  D.  291,  the  Court  of  Anp^eal  affirming  Fry,  J.,  held  that  a  goarantse 
the  t'onttideratum  for  which  U  given,  once  far  all,  cannot  be  dctenuiusd 
by  the  guarantor,  and  d(X}s  not  cease  with  his  death.  James  and  Cotton. 
L.JJ.,  declined  to  give  any  opinion  u|K)n  the  soundness  of  the  doctrine 
laid  down  in  Com  If  hart  v.  (Ivmenttton,  though  Lush,  L.J.  expressed  bit 
approval  of  it.  There  is,  however,  as  the  Court  of  Appeal  pointed  oat.  t 
great  distinction  between  a  case  where  the  guarantee  is  of  a  nmning 
account  merely,  and  the  person  guaranteed  Is  not  bound  to  give  sny 
credit  after  the  determination  of  the  guarantee  by  nr)tioe,  and  a  MK 
where  on  the  part  of  the  person  guaranteed  the  whole  consideration  htt 
been  pcrfomie<i.  In  the  recent  case  of  Jit'chett  ^S'*  Co.  ▼.  Addtgwtam,  9 
Q.  B.  I).  783,  Lonl  Coleridge  and  Brett.  L.J.  assumed  that  the  law  VM 
scttleil  that  in  the  ease  of  a  continuing  guarantee  it  was  in  the  power  of 
the  guarantor  to  determine  his  liability  by  notice.  There  t£e  point 
decide<l  was  that  the  death  of  one  of  the  co-sureties  under  a  joint  and 
several  continuing  guarantee  does  not  by  itself  determine  the  fntflie 
liabilities  of  the  surviving  co-surety. 

3.  Concealment  of  material  particulars  })y  the  ]>rincipal  at  the  time  the 
contract  was  made.  The  duty  of  the  principal,  <.r.,  what  he  is  bonnd  to 
disclose,  is  always  a  (luestion  for  the  jury,  subject  to  the  direction  of  tbe 
judge.  The  <luty  of  the  creditor  towanls  a  surety  in  such  circumstanoei 
is  laid  down  by  Lonl  Campl)ell,  in  Hamilton  v.  \Vat4on.  (12  CL  k.f. 
lOD).  He  says  a  surety  is  only  entitled  to  the  di«closurc  of  any  anaiiie' 
ment  that  may  exist  Ixitwcen  the  debtor  and  creditor  that  maj  makenv 
position  different  from  what  he  would  reasonably  ex|)cct ;  and  hanoef  if 
a  person  undertakes  to  be  responsible  for  a  cash  credit  given  to  a  curtiwwr 
of  a  banker,  the  banker  is  not  bound  voluntarily  to  communicmte  the  fMt 
that  the  intention  is  to  apply  the  credit  to  an  old  debt  doe  to  tlis 
banker  by  the  customer.  But  see  Lee  y.  Jonvn,  34  L.  J.  C.  P.  ISl,  aid 
compare  North  JiritUh  Imtvranoe  Gkt.  LI o^d,  10  Ex.  523 ;  24  1^1. 
Kx.  14,  in  which  tlie  Court  adhered  to  Lord  Campbeirs  ojdnkmptsd 
laid  down  that  the  rule  which  prevails  in  assurances  upon  diipf  «r 
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of  goods  sold  and  delivered  by  the  plaintiflF  to  A.  B.,  on  a 
guarantee  by  C.  D.,  dated  2nd  February,  1882. 

Particulars : — 

2nd  February— Goods  ....     £47  15  0 

8rd  March— Goods 105  14  0 

17th  March— Goods     .  .        .       14  12  0 

5th  April— Goods 34    0  0 

£202     1  0 


The  plaintiff  claims  £202  Is. 


3.  Claim  upofi  a  Guarantee  for   the  Honcaty  of  a  Breicer's 

Traveller. 

1.  The  plaintiff's  claim  is  upon  a  guarantee  in  writing  of  tlic 
Sid  of  August,  1880y  by  whicli  the  defendant  promised  that  he 
would  make  good  to  the  plaintiff  any  loss  which  the  plaintiff 
might  saffer  by  reason  of  A.  B.'s  dishonesty  while  in  liis  scr- 
Tice  as  a  traveller. 


thftt  all  material  circumstances  known  to  the  asflurcd  must  bf.^  rli^^- 
ckwedy  though  there  be  no  fraud  in  the  concealment,  does  not  extciul  to 
the  case  of  guarantee.  In  the  latter  case  the  concealment  to  vitiate  the 
goarantee  most  be  fraudulent. 

4.  Alteration  of  the  position  of  parties. — Any  change  by  a  binding,'    The  cflTct 
agreement  in  the  relative  position  of  the  crerlitor  and  a  principHl   of  chauj-e 
debtor,  whereby  the  latter  is  releasc<l  or  the  remedy  against  him  sus-    in  thcposi- 
pcnded,  or  the  risk  of  the  surety  is  varied   without  his  assent,  will   tion  of  tlio 
dischaige  the  surety  or  guarantor.    (/>i/v>  v.  Jonrjt^  4  B.  &  C.  r>06  and  Tilo    debtor  or 
n.;   Ciugoe  t.  Jonc»,  L.  R.  8  Ex.  81  ;    Wlhon  v.  Lloyd,  Ji.  U.  KJ  K(i.  GO.)   crcdit>i. 
Bat  if  the  rights  against  the  surety  are  reserved,  the  latter  is  not  di*;- 
chaiyed.    (^Bate$on  v.  Gonlhitf,  Ij.  R.  7  C.  P.  9.)    The  alteration  of  the 
liabilities  of  the  principal  debtor  by  statute  has  the  same  effect  as  by 
a^reement  between  him  and  the  creditor.    {Pyhus  v.  Gihh,  6  K.  &  R.  IWri  : 
36  Ii.  J.  Q-  B.  41.)     See  enactment  of  18  k  19  Vict.  c.  79,  s.  4,  cited  anft. 
p.  303.  as  to  effect  of  change  in  a  firm  on  liability  of  guarantor  of  debts 
dae  to  or  by  them. 

6.  The  parting  with  or  loss  of  any  security  held  by  the  creditor  against    The  loss 
the  principal  debtor,  even  though  the  guarantor  may  not  have  known  of   by  the 
i*8  existence,  and  though  it  may  have  lieen  made  or  given  subsequent  to   creditor  of 
the  contract  of  guarantee,  will  discharge  the  guarant  )r  to  the  extent  of   any  sc- 
tbe  value  of  the  security.  ciiriiv . 

And  neglecting  to  take  advantage  of  a  security  will  have  the  sanu- 
f>ffect  as  ita  loss  in  this  respect  as  in  the  case  of  a  bill  of  sale  which  the 
o!T«ditor  neglects  to  register  or  enforce  in  the  event  of  anticipated  iu- 
solvcncy- 
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2.  The  said  A.  B.,  Avhile  in  the  plaintiff's  «a'vice  as  a  travel- 
ler, embezzled  £151  belonging  to  the  plaintiff.     . 
The  plaintiff  claimg  £151. 

Defence. 

1.  The  defendant  never  contracted  as  alleged  in  the  Ist  para- 
graph of  the  statement  of  claim,  or  at  all. 

2.  Section  4  of  the  Statute  of  Frauds  has  not  been  complied 
with. 

3.  The  said  A.  B.,  while  in  the  plaintiff's  employment,  did 
not  embezzle  the  said  sum  of  £151,  or  any  part  thereof. 


4.  Claim  against  Executors  of  a  Surety  upon  a  anitinuing 

Guarantee  given  by  tJie  Testator, 

1.  The  defendants  arc  the  executors  of  the  late  J.  B.,  of 
Wigan. 

2.  On  the  12th  of  May,  187G,  the  said  J.  B.,  deceased,  in 
writing,  promised  the  plaintiffs  that,  in  consideration  that  they 
would  make  further  advances  to  one  M.  P.,  of  Wigan,  he  would 
i^^narantee  any  balance  which  might  l)e  owing  by  the  said  M.  P. 
to  the  plaintiffs,  to  the  extent  of  £500. 

.  3.  The  plaintiffs  have  made  further  advances  to  the  said 
M.  P.,  and  this  is  now  due  and  owing  by  him  to  the  plaintiffs, 
a  balance  largely  in  excess  of  the  simi  of  £500. 
The  plaintiff  claims  £500. 

Defence. 

1.  The  said  J.  B.  died  on  the  1st  of  January,  1878,  and  the 
plaintiffs  had  forthwith  notice  of  his  death. 

2.  The  moneys  sought  to  be  recovered  in  this  action  were 
advanced  by  the  plaintiffs  to  the  said  M.  P.  long  after  they  had 
received  notice  of  the  death  of  the  said  J.  B. 

8.  The  defendants  do  not  admit  that  the  sum  of  £500,  or 
any  other  sura,  is  now  due  and  owing  by  the  said  M.  P.  to  the 
plaintiffs. 
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5.  Claim  on  a  Giiaraniee  for  due  Payment  of  Rent,  and  the 
fulfilment  of  ihs  Covenants  of  a  Lease. 

1.  The  defendant,  on  the  20th  of  February,  1879,  promised 
the  plaintiff  in  writing  that,  in  consideration  of  his  accepting 
his  son  A.  B.  as  tenant  of  the  plaintiff's  farm  of  "  Coltar,"  near 
Tebay,  he  would  guarantee  the  due  and  punctual  payment  by 
the  said  A.  B.  of  the  yearly  rent  of  £200,  and  the<iue  fulfil- 
ment by  him  of  all  the  covenants  of  the  lease. 

2.  The  said  A.  B.  has  failed  to  pay  one  year's  rent  of  the 
said  farm,  and  has  conmiitted  the  following  breaches  of  the 
covenants  of  the  said  lease  : — 

(a) 

The  plaintiff  claims : — 

(1)  £200,  and 

(2)  Damages  for  the  said  breaches  of  covenant. 


!•  [^Set  aut  in  a  summary  form  the  nature  of  the  breaches.'] 


Defence, 

1.  A?  to  the  claim  for  rent,  the  defendant  is  rcleascil  by  the 
plaintiff  giving  time  to  the  principal  debtor  in  pui'suancc  of  a 
binding  written  agreement  of  the day  of ,  J  88 — . 

2.  The  said  A.  B.  has  not  conmiitted  any  of  the  other 
breaches  of  covenant  alleged. 

3.  In  the  alternative,  and  as  far  only  as  concerns  the  claim 
for  damages,  the  defendant  brings  into  Court  the  sum  of  £80, 
and  says  that  the  same  is  sufficient  to  satisfy  the  plaintifl's 
claim  herein. 


Heir. 
(See  Recovery  of  Land,) 


Highways. 

(See  Nuisance,) 
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Hire. 

(See  Bailment,) 


Hundred  (tf). 
Action  against  tJiP  Hundred  for  felcnioKS  Demolitwn. 

1.  On  the  31  fit  of  March,  1880,  a  mob  of  persons  riotously 
and  tumultnously  jtfsembled  together  and  feloniously,  and  with 
intent  wholly  to  destroy  the  same,  demolished,  pulled  down, and 
destroyed  the  plaintiff's  house  calljd  and  being  No.  100,  High 
Street,  in  the  l)orough  of  Great  Marlow,  and  damaged  the  fur- 
niture therein,  whereby  the  plaintiff  has  suffered  damage. 

2.  Great  Marlow  is  situate  in  the  district  of  the  hundred  of 
the  defendants. 

Particuhira  of  damage  are  delivered  herewith,  and  exceed 
tliree  f(>lioa. 
The  plaintiff  claims  £2000. 


Husband  and  Wife  (h), 

1 .  Claim  hi/  Htishmd  and  Wife  fcn^  Personal  Injuries  to  the 

Wife] 

1.  The  male  plaintiff  resides  at  York,  and  is  a  dra])er,  and 
the  female  plaintiff  is  his  wife. 


Felonious  ('0  ^y  ^^^'^-  -  *'^  '  *^  ^  ^*^*'-  **•  ^'-  ^^  ?  ^^  ^''*  <?nacte<l — '•  That  if  any  chiudi 

deiuoli-         "^  chaiH?I,  house,  or  erection  used  in  cai mug  on  any  trarle  or  manii£K- 
tion  of  ture,  or  any  ninehincry,  shall  be  feloniously  demolished,  pulled  down,  or 

buiklin".s  doiroyed,  wholly  or  in  j)ai*t.  by  any  persons  riotously  and  tuiiiultuooslj 
^  *  a'^M.'mbled  together,  in  every  sueli  ease  the  inhabitants  of  the  hundred. 
wajK^ntake,  wanl,  or  other  district  in  the  nature  of  a  hundred,  by  what- 
ever name  it  shall  be  denominated,  in  which  any  of  the  said  offences  shall 
be  committed,  shall  be  liable  to  yield  full  compensation  to  the  iienonor 
persons  damnified  by  the  offence,  not  only  for  the  damage  so  done  to  any 
of  the  subjects  hereinbefore  enumerated,  but  also  for  any  damage  whkli 
may  at  the  same  time  be  done  by  any  such  offenders  to  any  fixture, 
furniture,  or  gotnls  whatever,  in  any  such  church,  chapel,  house,  or  oUwr 
of  the  buildings  or  erections  aforesaid."  As  to  the  conditions  precedent 
lo  the  action,  see  the  other  sections  of  the  same  statute.  To  sapporttlie 
action  it  must  appear  that  the  rioters  when  attacking  the  house  had  to 
intention  wholly  to  destroy  it.     {Drake  v.  FolUttj  7  Q.  B.  D.  201.) 

(b)  The  whole  law  in  regard  to  the  liability  of  husbands  for  the  OOB- 
tracts  and  torts  of  their  wives,  and  the  extent  to  which  the  latter  IBSJ 
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2.  Ou  the  Ist  of  May,  1880,  the  female  plaiiitiflf  was  crossing 
Wells  Street,  in  York,  when,  through  the  uegh'gent  driving  of 


sue  and  be  sued,  has  been  recently  dealt  with  and  recast  by  tbe  Logi«lji-   The  law 
tnre.    By  the  Married  Women's  Property  Act,  1882  (the  45  &  46  Vict,   recast  by 
c  75),  which  came  into  o|>eration  on  the  let  of  January,  1888,  the  Mametl   j^^t  of 
Women's  Property  Act  of  1870,  and  the  Amending  Act  of  1874,  arc  both    1832, 
repealed,  with,  however,  the  following  proviso  ;  "  Provided  that  such 
repeal  shall  not  affect  any  act  dane  or  right  acquired  while  either  of 
sach  Acts  was  in  force,  or  any  right  or  liability  of  any  husband  or  wife, 
wutrri^d  be/ore  the  comnienceinent  of  thi«  Act^  to  sue  or  be  sued  under  the 
proYinons  of  the  said  repealed  Acts,  or  either  of  them,  for  or  in  respect 
of  any  debt,  contract,  wrong,  or  other  matter  or  thing  whatsoever,  for  or 
in  respect  of  which  any  such  rights  or  liability  ithall  have  accrued  to 
gr  agaiiut  suck  husband  or  wife  before  the  commcnrement  of  this  Act" 
(sec  22). 

In  view  of  this  provision,  whenever  questions  of  the  rights  and  liabili- 
ties of  husband  and  wife  arc  raised,  it  may  still  be  important  to 
inquire  when  were  the  parties  married,  and  if  they  were  married  prior  to 
the  Ist  of  January,  1883,  the  next  inquiry  may  be  whether  any  right  or 
liability  in  respect  of  the  matter  in  question  has  accrued  under  the  Act  of 
1870  or  under  the  Act  of  1874,  We  cannot  set  out  the  pn)vision8  of  these 
measures  in  this  place,  but  we  would  remind  the  pleader  that  the  Act  of 
1870  (the  33  &  34  Vict.  c.  93)  came  into  operation  on  the  9th  of  Avgrnt, 
1870,  and  the  Act  of  1874  (the  37  k  38  Vict.  c.  oO)  on  tlie  30f/t  Juhjy 
1874. 

The  design  of  the  Act  of  1882  is  to  place  a  married  woman  in  the  same  Design 
position  as  Jkfeme  sole,  with  regard  to  her  capacity  to  acquire,  hold,  and  ©f  Act. 
transmit  property  of  all  kinds,  whether  real  or  personal,  and  to  enable 
her  to  sue  and  to  be  sued  in  res^tect  of  her  contracts  and  her  torts,  with- 
out the  necessity  of  joining  her  husband.  Her  husband  is  still,  however, 
liable  in  certain  circumstances  and  under  certain  limitations  for  her  acts, 
and  in  sach  cases  he  must  be  joined  as  a  defendant*  And  it  is  submitted 
he  is  still  entitled  in  certain  cases  to  join  with  her  as  a  plaintiff,  or  to  sue 
in  respect  of  wrongs  done  to  her  which  cause  loss  to  him. 

Sectw  I.  (sub-s.  1)  of  the  Act  of  1882  provides  that  a  married  woman 
— and  this  includes  women  married  before  as  well  as  after  the  1st  of 
January,  1883 — shall  ''  be  capable  of  acquiring,  holding,  and  disposing, 
by  will  or  otherwise,  of  any  real  or  (personal  property  as  her  separate  pro- 
perty, in  the  same  manner  as  if  she  were  a  feme  sole,  without  the  inter- 
vention  of  any  trustee." 

And  by  the  next  sub-s.  "  A  marrie<l  woman  shall  be  capable  of  Leading 
entering  into  and  rendering  herself  liable  in  respect  of  arid  to  the  extent  provisions* 
iff  JUr  separate  property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  solCf  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
d^emdantf  or  be  made  a  party  to  any  action  or  other  legal  proceedings 
brought  by  or  taken  against  her.'' 

The  next  sub-s.  changes  the  old  presumption  of  law,  which  was 
that  a  married  woman  did  not  contract  with  reference  to  her  separate 
estate  unless  she  clearly  manifested  an  intention  to  bind  it.  Now  the 
presumption  is  that  she  does  intend  to  affect  her  separate  estate. 

"  ETery  contract  entered  into  by  a  married  woman  shall  be  deemed  to 
be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown."  (Sect.  I.,  sub-s.  3.) 
And  with  regard  to  the  extent  to  which  her  separate  estate  may  be 
boondy  Bub-8.  4  says  **  Every  contract  entered  into  by  a  married 
woman  with  respect  to  and  to  bind  her  separate  property  shall  bind  not 
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a  Iu»r6e  and  c^ait  bv  the  defendant,  she  was  thrown  down  and 
miicli  injured. 

t\.  Tile  female  plaintiff  assisted  the  male  plaintiff  in  his  busi- 


0:1  ly  tlR'  se|iaratc  pn»i)crtv  which  she  is  powesscd  of  or  entitled  to  at  the 
tlate  of  the  cimtract.  but  aU*.*  all  separate  propertj  which  ahe  mmy  there- 
after acquire." 

Bv  .Ncct.  2  "  Ererv  woman  who  marries  after  the  commencement  of 
ihi^  Act  shall  U-  cntitkMl  to  have  ami  to  hold  as  her  separate  propertj 
an«l  to  dispoM^  nf  in  manner  aforesaid  all  real  and  ])eKODaI  pni|ierlj 
which  shall  iK-lunt;  to  her  at  the  time  of  marriage,  or  shmll  be  acqniied 
iij  or  devolve  u|kiii  her  after  marriage,  including  any  wages,  camiiigfl, 
uioncy,  and  property  guijiotl  or  acquired  by  her  in  any  emplorment, 
trade,  or  occupation  in  which  the  is  engaged,  ur  which  she  carries  oo 
scparatelv  from  her  husband,  or  bv  the  exercise  of  anr  liteiarr,  artistic. 
or  scientific  >kill." 

Sect.  12  gives  every  woman,  whether  married  before  or  after  the  Act  of 
1883,  the  same  civil  and  criminal  remeilicH  in  her  own  name  against  all 
persi>ns.  including  her  huslMuid.  for  the  protection  of  her  separate  prfr' 
)»erty  an  if  she  were  a  /ewf  tolt:  A  married  woman  is  after  maznage 
liable  to  the  extent  of  her  itepamte  estate  for  all  contract*  entered  into 
by  her  before  marriage,  and  all  torts  committed  at  that  time,  and  she 
may  Ik*  sued  upon  them  (sect.  13).  l*ho  following  important  sections— 
14  and  \'t — settle  the  extent  to  which  her  husband  may  be  liable npoa 
sudi  antenuptial  contracts  and  for  >uch  ti»rts. 

By  sect.  1 4  "  A  husband  shall  bo  liable  for  the  debts  of  his  wife  con- 
trac'tcd.  and  for  all  ci>ntracts  entered  into  and  wrongs  committed  fay  her 
I>cfore  marriage,  including  any  liabilities  to  which  she  may  be  so  sabject 
under  the  Acts  relating  ti>  joint-stiM*k  i'omimniei*  as  aforesaid,  to  the 
extent  of  all  pro|)erty  whatM>ever  belonging  to  his  wife,  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through  his  wife,  after 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for  iridck 
judgment  may  have  been  bi>ndj^de  recovered  against  him  in  any  ptoceedinp 
at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect 
of  which  his  wife  was  liable  before  her  marriage  as  aforesaid  ;  hot  he 
sludl  not  be  liable  for  the  same  any  further  or  otherwise  ;  and  any  Govt 
in  which  a  husliand  shall  be  sue<l  for  any  such  debt  shaU  hare  power  to 
direct  any  inquiry  or  procivtlings  which  it  may  think  proper  for  the  pur- 
pose of  ascertaining  the  nature,  amount,  or  value  of  such  property ;  pio- 
vidcd  always  that  nothing  in  this  Act  contained  shall  operate  to  incssMe 
or  diminish  the  liability  of  any  husband  married  before  the  commence* 
nicnt  of  this  Act  for  or  in  resj*»ect  of  any  such  debt  or  other  liability  of 
hi^  wife  as  aforesaid.'* 

And  by  sect.  15  **  A  hu^ban<l  and  wife  may  be  jointly  sued  in  rei^KCt 
of  any  such  debt  or  other  liability  (whether  by  contract  or  for  any 
wrong)  contnu'ted  or  incurred  by  the  wife  before  marriage  bh  afmissid 
if  the  plaintiff  in  the  action  shall  seek  to  establish  his  claim,  eitherwhoOj 
or  in  {Nirt.  against  both  of  them ;  and  if  in  any  such  action,  or  in  any  actioB 
brought  in  respect  of  any  such  debt  or  liability  against  the  hutad 
alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of  any  pn^ 
perty  of  the  wife  so  acquired  by  him  or  to  which  he  shall  hare  beeoOK  M 
entitled  as  aforesaid,  he  shall  have  judgment  for  his  costs  of  detaet; 
whatever  may  be  the  result  of  the  action  against  the  wife  if  jc^t^ned 
with  him  ;  and  in  any  buch  action  air&inst  husband  and  wife  j(^t^,  if  ft 
appears  that  the  husband  is  liable  for  the  debt  or  damages  recofewd,  er 
any  (Murt  thereof,  the  judgment  to  the  extent  of  the  amount  fbr  wUeh 
the  husband  is  liable  shall  be  a  joint  judgment  against  the  hasfatfiA 
persooally,  and  against  the  wife  a*«  to  her  separate  properly  and  astslU 
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ness  of  a  drajxT,  ami  in  conscqueuce  of  the  injuries  she  sus- 
tained he  waij  for  a  i)eriod  of  two  mouths  deprived  of  her 
assistance. 


residue,  if  any,  of  such  debt  and  dama;;c<4,  the  jud<;mcnt  shaU  be  n 
8e|ianite  judgment  ajafainst  the  wife  as  to  her  separate  jiroperty  only." 

It  would  seem  that,  nnder  the  new  hiw.  in  every  case  a  married 
womau  can  sue  in  her  own  name  in  nvspo(rt  of  any  wrong  done  to  her  ov 
in  respect  of  any  ct)ntract  entered  into  ])y  her  with  reference  to  her 
fioparate  estate.  And  eqiiall}'  she  is  liable  to  l>e  sued,  without  joining  her 
husband,  in  renpect  of  all  contracts  made  u)K)n  the  faith  of  her  separate 
estate,  and  all  wrongs  committed  by  her.  lUii  with  regard  to  a  wife's 
ante-nuptial  debts  and  torts,  while  there  is  no  necessity  to  join  the 
hoBband  as  a  defendant  in  such  cases  yet  if  it  is  desired  to  have  a  remedy 
i^gainst  him  to  the  extent  to  which  he  has  received  assets  through  his 
wife,  he  must  \ic  joined,  and  the  judgment  is  against  the  wife  for  the 
whole  amonot  recovered,  and  against  the  husband  so  far  as  he  has 
recefved  asset;*.  The  creditor  may  if  he  cliooses  proceed  against  the 
husband  alone,  and  seek  to  make  him  liable  to  the  extent  of  any  assets  he 
may  hare  received  without  joining  the  wife  at  all. 

A  married  woman  may  now  be  sued  alone  for  any  tort  committed  by 
her ;  but  it  is  submitted  that  a  husband  is  still  liable  for  his  wife's  tort 
committed  during  rorerfure,  and  in  such  cases  husband  and  wife  may  be 
aned  jointly.  It  must  be  obsci-ved  that  the  remedy  against  the  wife  is 
not  a  remedy  against  her  personally.  It  is  exclusively  against  her 
separate  estate  if  she  has  any  ;  and  it  i*  now  well  settled  that  where  such 
separate  estate  is  vested  in  trustees  the  latter  need  not  be  joined  in  an 
accioa  brought  with  a  view  of  merely  charging  it  with  liability  for  the 
married  woman's  contracts  or  torts.  (J)acU  v.  Jenki/uff^  Ch.  D.  728  ;  46 
I-i.  J.  Ch,  7«1  ;  Ofllrtt  v.  JJickf-UMotty  11  Ch.  D.  687;  40  L.  T.  394; 
Flower  T.  BuUer,  \:>  Ch.  D.  605 :  41)  L.  J.  Ch.  784.)  But  when  the 
tmstees  arc  not  before  the  Court  the  only  order  that  can  be  made  is  that 
the  plaintiif  have  a  charge  upon  the  wife's  separate  est  ate  for  the  amount 
of  his  judgment  and  costs,  and  he  must  take  sul^sequent  measures  to 
enforce  the  charge.  On  the  other  hand,  if  they  are  made  parties,  they 
m^  be  ordered  to  pay  over  the  amount  of  the  judgment  to  the  plaintiff. 

in  an  action  by  a  creditor  to  enforce  against  the  separate  estate  of  a 
married  woman  a  liability  enters  into  (m  the  credit  of  that  estate,  the 
Coart  will  not,  before  the  creditor  has  established  his  right  by  obtaining 
»  judgment,  restrain  the  married  woman  from  dealing  with  her  separate 
estate,  {llobinwn  v.  Plvhring,  16  Ch.  D.  660  ;  50  L.  J.  527  ;  44  L.  T. 
166 ;  orerruling  decision  of  Malins,  V.  C.) 

In  Pihe  v.  Vdzgihbon  and  Martin  v.  FUzgihhon,  50  L.  J.  Ch.  394  ;  17 
Ch.  D.  454  ;  44  L.  T.  562  ;  it  was  held  by  the  Court  of  Appeal  that  the 
engagements  of  a  married  woman  can  be  enforced  only  against  so  much 
ofher  separate  estate  to  which  she  was  entitled,  free  from  any  restraint 
on  anticipation,  at  the  time  when  the  engagements  were  entered  into,  as 
remains  at  the  time  when  judgment  is  given,  and  not  against  separate 
estate  to  which  she  became  entitled  after  the  time  of  the  engagements, 
nor  against  separate  estate  to  which  she  was  entitled  at  the  time  of  the 
engagements,  subject  to  a  restraint  on  anticipation.  The  Act  of  1882 
materially  modifies  the  law  as  laid  down  in  this  case.  The  separate 
estate  of  a  married  woman,  acguifrd  after  the  liahility  has  been  am- 
trotted  is  now  as  much  liable  as  separate  estate  in  existence  at  the  time. 
<Sect.  1,  sab-s*.  4,  (quoted  svpra.)  But}  when  ^here  is  a  restraint  upon 
anticipation  created  by  any  instrument  prior  to  the  1st  of  January,  1883, 
it  is  still  law  that  the  debt  cannot  be  enforced  upon  the  estate  so 
restrained,  subject  to  this,  that  under  sect.  39  of  the  Conveyancing  and 
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Partii  iilai-s  of  si»ooiul  daina«re  siistaiuwl  l>y  the  male  plaintiff: 

issn.       l>r.  Smith's  Mil €25     o    0 

Mav  til      IliivJ  mil's*.-  viLriu  \u«k>  at   £1  a 
Jiuit.'.  wtrk £8     0     0 

The  R-mal'..'  plaint irt'ilaiiiis  t'loo  ilauiaui.s. 
The  malt*  plainritl'rlaims  .t*l."i«>  «laiiiagts. 


Ijiw  nf  lYuicrtv  A»^t.  l'?Sl.  Nv",'^  rJtr  a  nxvut  •/  /Ar'  iiuirricJ  imwdu, the 
O'urt  may  .  p1.  r  that  any  jiiili:mont  shall  bin^i  hor  s(:]jarate  estate, 
thouj^rli  there  i<  a  ivstraint  u{m»ii  antioi^»atin7j.  {^//>  dfftJt  y.  Ilodge*^^ 
Vh.  I).  741'.)  On  the  other  han«l.  if  the  iii^tiunient  ereaiiiij?  the  separate 
estate  antl  aunexinp  to  it  a  i\-7itiai!.t  upon  antiei{)ation,  is  exeouteti  after 
the  eominj:  into  ••iK-ratii  n  of  the  Act  by  any  wuman  her»t.'if,  then  by 
"•eet.  \\K  "No  rt^stricti'>n  against  ariticiiicition  f.)ntaineti  in  any  scttlcmeiit 
•  •r  agreement  f«r  a  -iettlement  of  a  wv^man's  I'Wn  pix^iierty,  tu  be  made  or 
entereil  into  by  hei-s<-If,  shall  have  any  validity  against  debts  contracted 
!)y  her  befi^n*  marriage,  and  no  ^.ttlement  t»r  agreement  for  settlement 
>hall  have  anv  ;:n*:iier  fnri.v  »>r  valiilitv  a>;ainst  creditors  i^f  M;ch  woman 
than  a  like  settlement  or  agrvvment  for  a  settlement  made  or  entered 
into  by  a  man  woiiUl  have  against  his  ereditors."  It  i^  presumed  that 
the  latter  I'art  of  tin-  Si-etiini  mean<  that  anv  vuluntarv  t-soitlement  made 
by  a  woman  «•£  her  prtijierty  can  Iv  set  aside  under  the  statutes  of 
Elizalnnh  (^tlie  13  KHz.  c.  .'i.  aiul  the  27  Eliz.  e.  4)  on  the  ground  that  they 
tend  to  defeat,  delay,  or  hinder  erinlitors,  or  under  any  of  the  provisioni 
nf  the  Bankmptey  laws.  QSt.*e  Twyne's  cas*\  and  the  notes  thercon  in 
1  Smith's  Leading  Cases  ^last  «.Hlitit)n\  p.  1,  as  to  the  law  on  this  subject.) 

In  acconlance  with  the  principle  «.»f  J*ikt'  v.  tltztjibhvn,  it  was  held  in 
ChapmuH  v.  li'njfj*  (11  Q.  K  0.  i»7>,  that  uin^n  a  judgment  obtained 
against  a  marrie^i  woman,  moneys  in  the  hands  of  trustees  under  a  settle* 
ment  in  favour  nf  the  wife,  irith  n  rn^traint  H/fin  tiHtif'ijMfhiH,couldn<A 
Ix.*  attachevl  under  Onler  XLV.  r.  1. 

In  ilothjsoii  V.  II  iinamx,.n,  l.".  Ch.  1\  S7  :  4l»  L.  T.  (\7i',  :  l^acon,  V.  C, 
decideil  that  when  a  woman  u1iiain».Hl  rie«lit  ui>on  the  faith  of  her 
separate  estate  she  tluivby  gave  a  chargf  ujn.n  a  trust  fund  in  such  a 
sense  that  the  creditors*  claim  w^nild  not  W  barnnl  bv  anv  Statute  of 
Limitations.  It  is  n«>w  provided  tliat  ivory  omtract  ontereti  into  by  a 
woman  shall  l>e  deeminl  to  l>e  enterv^d  int4>  by  V.er  with  ivp|>ect  to  and  to 
bind  her  separate  estate.  If.  tluTef«>rc.  the  de«*iston  iu  //cc/^xpji  v. 
WiViam*on  is  sound,  marrieil  women  n«iw  stand  in  the  unfortunate  pcsi- 
lion  that  they  are  deprived  of  the  protection  of  the  Statute  of  limiia- 
tioni?.  It  is  re-^iK^ctfuUy  submitiiHi  that  lti(fy*vN  v.  WiJfiuM^iK  WM 
incorrectly  di'eidotl.  (See  the  judgment  (>f  the  Cmrt  ••£  Appral  in 
Ilohinni'U  v.  Pirki  rhiff,  shjtni.) 

Although  a  husband  is  not  U-und  by  contr.icts  which  his  wife,  who  his 
separate  e-^tate.  enters  into  with  reference  to  <!ucli  estate,  yet  in  manj 
cases  he  is  Iwund  by  her  e.-ninn'ts.  He  is  tixetl  with  liability,  if  at  aD, 
on  the  principle  <»f  agiii-'y.  A  wife  is  her  huslwnd's  ageut  in  manj 
instances,  to  binil  him  by  her  euntraets.  In  such  nil  event  he 
alone  is  liable.  an<l  the  wilt-  is  n«it  a  pr«»p<^r  party  to  any  action.  The 
common  case  where  a  husband  i<  so  bound  is  in  re>iKH:t  of  necesanritt 
which  a  wife  orders  fi»r  the  suppoit  of  his  est.ablishment.  The  whole !•▼ 
on  this  subject  wa.s  elaboratelv  discussed  in  the  House  of  Lords  in  the 
case  of  Dcbenham  v.  MtUon,  6  Ap.  Cas.  24  ;  oO  L.  .L  Q.  B.  155  ;  43  L.T. 
H73.  There  it  was  ruled  that  where  the  husband  nei t  her  does,  nor  mwdIi 
to,  any  act  to  show  th.it  he  h.as  held  out  his  wife  as  his  agent,  to  pkilfe 
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Ikfeiicc, 


1.  Tho  defondant  was  not  j^uiltj  of  any  iicgli^ciur. 

2.  There  was  contributory  negligencxi  on  the  part  of  the 
female  plaintiff. 

3.  The  female  plaintiff  did  not  help  the  male  ])laintiff  in  his 
said  business  of  a  dmf>er. 

The  plaintiffs  join  issue  upon  the  statement  of  defence. 

2.  Claim  against  a  Ihtshaiul  and  Wife  for  a  Slander  puhli^Jied 

hij  the  latter  during  Coverture, 

1.  The  defendant  A.  B.  is  an  innkeei)er  at  Preston,  and  the 
defendant  C.  D.  is  his  wife. 

2.  On  the  Ist  of  August,  18«0,  the  defendant  C.  1).  falsely 
and  maliciously  s^xike  and  published  of  the  plaintiff,  and  of 
and  concerning  him  in  the  way  of  his  trade  as  a  butcher,  the 
words  following,  that  is  to  say :  "  John  Smith  (meaning 
thereby  the  plaintiff)  is  on  his  last  legs.  My  man  says  that 
he  (meaning  the  plaintiff)  will  be  in  the  Gazette  next  week 
and  serve  him  (meaning  the  plaintiff)  right,  for  he  has  lieen 
insolvent  for  many  a  long  day,"  meaning  thereby  that  the 
plaintiff  was  in8f>lvent  and  unable  to  pay  his  debts,  and  that  he 
would  be  declared  a  bankrupt  immediately. 

3.  By  reason  of  the  speaking  of  the  said  words  M.  0.  of 
Preston  refused  any  longer  to  give  the  plaintiff*  cR»d it. 

Tlie  plaintiff  claims  £200  damages. 


his  credit  for  goods  KuppUcd  <  »n  hor  onlcr,  tbe  question  whetlier  she  bears 
that  character  is  a  question  of  fact,  and  must  be  decided  by  the  cirenni- 
Ktanccs  of  tbe  case.    The  management  of  the  husband's  house  raises  a  \^},g^ 
pretamption  of  agency  as  to  matters  necessarily  connected  with  that  ^.j^  j^^^. 
management  which  cann«»t  be  got  rid  of  by  proof  of  a  mere  private  im^bandV 
arraHgewent  between  the  husband  anci  wife.    But  when  the  wire  does  m,g^* 
not  have  the  management  of  the  establislimeut  such  a  presumption  does  ^ 
not  arise.    And  therefore  in  this  case,  when  A.  was  the  mannger  of  an 
hotel  of  which  his  wife  was  manageress,  and  he  made  her  an  aUowancc 
for  clothes  and  forbade  hor  to  pledge  his  credit,  it  was  held  that  the 
husband  was  not  liable  to  trailesuien  from  whom,  despite  this  prohibition 
(of  which,  however,  they  had  no  notice),  she  purchased  articles. 

A  married  woman,  living  apart  from  her  husband  i/i  con*eqvrncc  0/  tiU 
utiJicomdMct,  can  bind  him  for  necessaries,  unless  at  the  time  she  is  living 
in  adultery.    {AtkifM  v.  Pearce,  26  L.  J.  C.  P.  252.) 
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Defence. 

1.  The  defendants  deny  that  the  defendant  C.  D.  spoke  and 
published  the  words  complained  of  or  any  of  them. 

2.  The  said  words,  if  spoken,  do  not  bear  the  meaninir 
assis^iied  to  them  in  the  statement  of  claim. 

;>.  The  said  ^I.  ().  has  not  withheld  credit  from  the  plaintiff 
liy  reason  of  the  sfHiaking  of  the  said  words. 


;;.  Claim  against  Husband  and  Wife  on  a  Promis9ory  Note 

signed  hy  the  Wife  before  Marriage, 

1.  On  the  8rd  of  May,  1879,  the  defendant  C.  D.,  whose 
name  was  then  C.  E.,  by  her  promissory  note  of  that  date, 
promised  to  \vds  the  plaintiff  £100  three  months  after  date. 

1*.  On  the  4th  of  Sept.,  1870,  the  defendant  A.  B.  married 
the  defendant  ('.  D.,  and  by  his  marriage  with  the  said  C.  D., 
and  through  her,  he  acquired  or  became  entitled  to  a  sum 
iarsrelv  in  excess  of  £100. 

o.  The  said  promissory  note  is  still  unsatisfied. 

The  plaintiff  claims  from  the  defendant  the  sum  of  £100 
with  interest  after  the  rate  of  5  per  cent,  from  the  8rd  of 
AujJTUSt  until  judgment. 


Defence  of  the  Defendant  A,  B, 

1 .  The  defendant  A.  B.  does  not  admit  tliat  the  defendant 
('.  1>.  ever  signed  the  said  promissory  note. 

L'.  If  she  did  sign  it,  there  was  no  consideration  for  the 
8ame. 

3.  The  defendant  A.  B.  has  not  acquired  or  become  entitled 
to  any  sum  of  money  or  any  proiKjrty  through  his  marriage 
with  the  said  C.  D, 

Defence  of  the  Defendant  C.  D. 

1.  The  defendant  C.  D.  did  not  sign  the  said  promMioiy 
note. 

L*.  If  she  did  sign  it,  she  received  no  considemiion  foe  W 
doing. 
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4.  Chun  against  a  Husband  and  Wife  for  a  Tort  oommitted  by 

the  Wife  before  Marriage, 

1.  The  plaintiff  has  suffered  damage  from  personal  injuries 
to  the  plaintiff  caused  by  the  negligent  driving  of  the  servant 
of  the  defendant  C.  D.  (then  C.  E.)  on  the  Ist  of  January, 
1880. 

2.  On  the  10th  of  January,  1880,  the  defendant  A.  B. 
married  the  defendant  C.  D.,  and  through  her  he  has  acquired 
large  sums  of  money. 

Particolars  of  special  damage : — 

Jan.    Dr.  William's  bill     .        .        .        .    £10    0    0 
1880.    Loss  of  a  month's  salary  .        .        .     £20    0    0 

The  plaintiff  claims  against  both  defendants  £200. 

Defence  of  A,  B, 

1.  The  defendant  A.  B.  received  through  his  wife  C.  D.  the 
sum  of  £100  and  no  more,  and  he  has  acquired  or  become 
entitled  to  no  other  property  whatever  by  or  through  her. 

2.  Prior  to  the  bringing  of  this  action  the  defendant  A.  B. 
paid  away  the  whole  of  the  said  sum  of  £100  in  satisfaction  of 
judgments  duly  recovered  against  the  defendant  C.  D. 

5.  Claim  against  a  Husband  Alone  in  respect  of  his  Wife's 

Ante-Nuptial  Debt. 

1.  On  the  1st  of  May,  1880,  the  plaintiff  lent  to  A.  B.  the 
«iim  of  £50  for  one  month. 

2.  On  the  10th  of  June,  1880,  the  defendant  married  the 
Mdd  A*  B.,  and  he  has  acquired  by  and  through  his  marriage 
with  her  soms  of  money  in  excess  of  £50. 

3.  The  said  sum  of  £50  has  not  been  repaid  to  the  plaintiff. 
The  plaintiff  claims  £50. 

€.  Claim  against  a  Married  Woman  in  respect  of  her  Separate 

Estate. 

.    1..  The  defendant  is  a  married  woman  having  a  separate 
estate. 
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i>.  Between  the  Ist  of  May,  1880,  and  the  1st  of  July,  1880,  she 
purchased  from  the  plaintiff  a  large  quantity  of  goods  (full  par- 
ticulars of  which  were  delivered  before  action  brought)  amount- 
ing in  all  to  £11)4,  upon  the  credit  of  her  said  separate  estate. 

The  plaintiff  claims  :— 

(1)  £194;  and 

(2)  A  declaration  that  her  said  separate  estate  shall  stand 

charged  with  payment  of  the  said  sum  of  £194. 

7.  Claim  against  a  Married  Woman  in  respect  of  /ler  Separate 
Estate,  with  an  Alternative  Claim  against  her  Husband. 

1 .  The  defendant  A.  B.  is  a  man*ied  woman  liaving  separate 
estate.     The  defendant  C.  D.  is  her  husband. 

i.  On  the  3rd  of  May,  1879,  the  defendant  A.  B.  purchased 
from  the  plaintiff  a  diamond  ring  of  the  price  of  £40  upon  the 
credit  of  her  said  separate  estate. 

3.  In  the  alternative  the  plaintiff  says  that  the  defendant 
A.  B.  in  purchasing  the  said  ring  act<jd  as  the  agent  of  the  de- 
fendant C.  D.  and  by  his  authority. 

The  plaintiff  claims  £40  from  the  defendant  A.  B.,  and  a 
declaration  that  her  separate  estate  shall  be  charged  with  the 
said  sum,  or  £40  from  the  defendant  C.  D. 

Defence  of  A,  IL 

1.  The  defendant  A.  B.  has  no  separate  estate. 

2.  The  price  of  the  ring  which  the  defendant  purchased  was 
£30  and  no  more. 

Defence  of  C.  D. 

1.  The  defendant  C.  D.  does  not  admit  that  the  dcfendsnt 
A.  B.  purchased  the  said  ring  or  that  the  price  was  £40. 

2,  The  defendant  A.  B.  in  purchasing  the  said  ring  was  not 
acting  as  the  defendant's  agent  or  by  his  authority. 

8.  Claim  against  a  Married  Woman  and  /ler  Trtisieis, 

1.  The  defendant  A.  B.  is  a  maiTied  woman  with  separate 
estate,  and  the  defendants  C.  D.  and  E.  F.  are  the  tanifltM 
under  a  settlement  of  the  said  separate  estate. 
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2.  The  defendant  A.  B.  by  her  promissory  note  dated  the  Ist 
of  May,  1880,  promised  to  pay  to  the  plaintiff  £150  on  demand. 

The  plaintiff  claims : — 

(1)  £150  from  the  defendant  A.  B.; 

(2)  That  the  said  sum  of  £150  may  be  declared  a  cliar^e 

.  upon  the  separate  estate  of  the  said  A.  B. ; 
(8)  That  the  defendants  C.  D.  and  E.  F.  be  directed  to  pay 
to  the  plaintiff  out  of  the  separate  estate  of  the 
said  A.  B.  the  sum  of  £150  and  the  costs  of  this 
suit;  or 

(4)  That  a  receiver  be  appointed  of  the  interest  of  the  de- 

fendant A.  B.  in  the  said  separate  estate  ; 

(5)  A  sale  of  her  interest  therein. 

Dpfence  oftlie  Defendant  A.  B. 

1.  The  said  promissory'  note  was  paid  by  the  defendant  A.  B. 
before  action  brought. 

2.  The  only  separate  estate  which  the  defendant  has  is  a  life 
interest  in  the  income  of  a  sum  of  £1000  settled  upon  the  de- 
fendant without  any  power  on  her  part  of  anticipating  the 
same. 

Defence  of  Defefidanh  C.  D.  and  E,  F, 

1.  The  defendants  do  not  admit  that  the  plaintiff  A.  B.  ever 
signed  the  said  promissory  note  or  that  it  is  now  due  and 
owing  by  her. 

2.  The  defendant  A.  B.  is  entitled  to  the  income  of  a  sum  of 
£1000  for  her  life  without  any  power  of  anticipating  the  same, 
and  she  is  not  interested  in  any  other  sum  or  sums  of  which 
the  defendants  are  trustees. 

5.  Claim  against  a  ffushand  for  alleged  Necessaries  sitpjiUed  to 

his  Wife, 

1.  Between  the  30th  of  September,  1880,  and  the  10th  of 
December,  1880,  the  plaintiff  supplied  goods  which  were  of  the 
nature  of  necessaries  to  the  defendant's  wife,  amounting  in  all 
to  the  value  of  £54,  particulars  of  which,  exceeding  in  length 
three  folios,  are  delivered  herewith. 
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2.  On  the  9th  of  December  the  plaintiff  lent  the  defendant's 
wife  the  sum  of  £15  with  which  to  purcliase  necesaarj  clothing. 

3.  At  all  times  when  the  plaintiff  supplied  the  said  goodi 
and  advanced  the  said  money  the  defendant's  wife  was  living 
at  R.,  having  been  deserted  by  the  defendant  and  left  by  him 
without  any  means  of  support  and  destitute. 

Defeme. 

1.  The  defendant  denies  that  the  plaintiff  supplied  the  said 
goods  to  his  wife  or  that  the  same  were  necessaries. 

2.  He  denies  that  the  plaintiff  lent  his  wife  the  said  sum  of 
£15,  or  that  it  was  applied  to  the  purchase  of  necessaries. 

3.  At  the  time  when  it  is  alleged  the  said  goods  were  sop- 
])lied  and  money  advanced  the  defendant  had  not  deserted  his 
said  wife. 

4.  She  was  living  at  R.  in  pursuance  of  an  arrangement 
between  the  defendant  and  her,  and  she  was  then  in  actoal 
receipt  of  an  adequate  allowance. 

5.  The  defendant  further  says  that  at  the  said  time  the  de- 
fendant's wife  was  living  in  adultery  with  one  J.  E. 

6.  Prior  to  the  plaintiff  supplying  the  said  goods  and  ad- 
vancing the  said  money  the  defendant  had  forbidden  his  wife 
to  pledge  his  credit,  and  he  had  publicly  notified  such  prohibi- 
tion by  advertisement  and  otherwise. 


Illegality  (<r). 

1.  Defence  of  lUegality  to  a  Claim  for  Breach  of  Cantrart, 

After  the  defendant  agreed  to  let  the  said  premises,  he  dis- 
covered, as  the  fact  was,  that  the  plaintiff  intended  to  use  the 
same  as  a  hall  in  wlii(;h  to  deliver  lectures  blaspheming  the 


No  action  C^)  ^^  action  can  Ik;  })roujrht  on  a  promise  to  do  an  illegal  act  OTM 

.an  be  ^^^  ^^'^*^  ^"  ille;^l  object :  nor  can  an  action  lx>  bronjrht  on  a  pTomue 

brought  on  "i^^e  for  ^ri  illegal  consideration,  or  on  a  promise  made  for  a  coiuiden- 

•I  un>uii8C  ^^^-^  consisting^  of  several  parts,  anv  one  of  which  is  illegal,     (^liig^iwsj, 

to  do  au  ^'^^'  *  Ex.  312  :  infl  v.  /W,  4  H.'&;  N.  359.)     But  where  the  oonridenh 

illeKal  flct,  *^'^"  ^®  legal,  and  several  promises  arc  founded  on  it.  some  of  which  ne 

or  where  ^c'^^X  and  others  illegal,  the  legal  ones  can  l)c  enforced.     The  teit  far 

the  con-  determining  whether  a  person  is  precluded  from  recoTerin|r  on  ■ecoont 

sideration  ^^  illegality,  is  by  considering  whether  the  plaintiff  can  make  cot  hit 
in  illegal. 
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name  of  Christ  and  denying  the  truthfulness  and  inspiration  of 
the  Bible,  whereupon  the  defendant  refused  to  deliver  up 
poflsession  of  the  said  premises,  which  is  the  grievance  com- 
plained of. 


otherwiie  than  through  the  medium  of  the  iUegal  transaction  to  which 
he  was  himself  a  party.    (Tuylor  t.  Chester,  L.  R.  4  Q.  B.  309,  314.) 

A  plaintiff  wiU  not  he  ahlc  to  recover  either  for  work  done  or  materials  Instances 
provided  where  the  whole  forms  one  entire  subject-matter  made  in  viola-  of  iUegal 
ti<m  of  an  Act  of  Parliament.  (^Bensley  v.  Bignald,  5  B.  &  A.  335.)  Thus  contracts. 
a  printer  wiU  not  be  able  to  recover  from  the  publisher  his  charges  for 
work  and  paper,  &c.,  in  the  printing  of  a  libellous  or  blasphemous  book. 
CP&plett  V.  StoekdaU,  Ry.  &  M.  337  ;  Clay  v.  YatfJt,  25  L.  J.  Ex.  237.) 
An  undertaking  by  a  railway  company  to  indemnify  the  promoters  of 
another  raUway  in  case  of  their  failing  to  obtain  a  bill  is  illegal,  as  there 
is  no  authority  to  expend  any  of  its  funds  in  such  a  manner.  (^Macgre{for 
T.  Deal  and  Dover  Rail,  (h,,  22  L.  J.  Q.  B.  69,  Ex.  Ch.)  But  an  agree- 
ment with  a  landowner  for  a  payment  in  consideration  of  his  withdraw- 
ing opposition  to  a  bill  for  extension  of  powers  is  not  illegal.  ( TayUyr  t. 
ChieheHer  and  Midkurtt  Rail,  Co.,  L.  R.  4  H.  L.  628.)  A  London 
broker  cannot  maintain  an  action  for  commission  for  buying  and  selling 
stock,  Jcc.,  unless  duly  licensed  by  the  mayor  and  aldermen  of  London 
imder  6  Anne,  c.  16  {Qtpe  v.  Rowlands,  2  M.  &  W.  149)  ;  nor  for  sale  of 
shares  in  a  company  British  or  foreign  {Smith  v.  LindOj  27  L.  J.  C.  P. 
335),  bat  he  may  recover  money  paid  by  him  to  a  seUer  on  account  of 
his  principal  for  which  the  broker  is  by  usage  liable  as  principal.     (2h.) 

Money  lent  for  the  purpose  of  playing  an  iUegal  game  cannot  be  re- 
covered (MeJRnnell  v.  Rabingofij  3  M.  &  W.  434)  ;  but  money  paid  at  the 
implied  request  of  the  principal  in  fulfilment  of  a  wagering  contract  may 
he  recovered  back  (Rtnewarne  v.  Rilling,  33  L.  J.  C.  P.  55  ;  15  C.  B.  (N.».) 
316 ;  Oldham  v.  Ramden,  44  L.  J.  C.  P.  309 ;  JGU?  parte  Tyke  in  Re 
Lister^  8  Ch.  D.  754  ;  Lynch  v.  Goodwin,  26  Sol.  Jour.  509  ;  and  Readv, 
AndUrsont  10  Q.  B.  Div.  100).  **  Although  the  law  will  not  compel  the  Payment 
loser  of  a  bet  to  pay  it,  he  may  lawfully  do  so  if  he  pleases  ;  and  what  he  of  bets. 
may  lawfuUy  do  himself  he  may  lawfully  aothorise  anybody  else  to  do 
for  him  ;  and  if  by  his  request  or  authority  another  person  pays  his  lost 
bets,  the  amount  so  paid  can  be  recovered  from  him  as  so  much  money 
paid  to  his  use  **  (^Per  Hawkins,  J.,  in  latter  case). 

By  the  8  &  9  Vict.  c.  109,  s.  41,  **  All  contracts  and  agreements,  whether   Ganiiug 
by  parol  or  in  writing, by  way  of  gaming  or  w^^ring  shall  be  null  and  void,  and 
imd  no  suit  shall  be  brought  or  maintainable  in  any  court  of  law  or  equity   wagering 
for  reoovering  any  sum  of  money  or  valuable  thing  alleged  to  have  been   contracts. 
won  upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager  shall  have  been  made, 
pronded  always  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
sobscription  or  contribution  or  agreement  to  subscribe  or  contribute  for 
or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner 
or  winners  of  any  lawful  game,  sport,  pastime  or  exercise.*'    In  Diyyle 
T.  Hig$*n  2  Kx*  I^^*  ^22  ;  46  L.  J.  721,  the  cases  under  this  section  were 
reviewed  by  the  Court  of  Appeal,  and  it  was  held  that  an  agreement  to 
walk  a  match  for  £200  a  side,  the  money  being  deposited  with  a  stake- 
holder, is  a  wager,  and  null  and  void  under  the  8  &  9  Vict.  c.  109.     The 
deposit  of  the  mcmey  is  not  a  subscription  or  contribution  for  a  sum  of 
money  to  be  awarded  to  the  winner  of  a  lawful  game  within  the  proviso. 
The  winner  of  the  match  cannot  sue  the  loser  or  the  stakeholder  to  recover 
the  stakes,  but  a  depositor  may  maintain  an  action  to  recover  back  the 
share  deposited  by  him  with  the  stakeholder,  overruling  Batty  v.  J/ar- 
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'2.  Another  D^ftrnce  rf  IHftjalilff  to  a  Clahn  for  Mofiey  hadand 

receivetf. 

The  dcf».'ndant  sav>  that  tho  <nilv  asreement  he  ever  made 
with  the  plaintiff  was  that  in  tht-  evnit  a  horse  called  Regal 
winning  the  Grand  Xational.  and  the  defendant  realising  iargi' 
sums  hv  his  hets  thoi>.«»n,  he  would  pay  the  plaintiff  £50  out  of 
feuch  winnLuiirs.  Th*:*  said  asrreement  was  hr  wav  of  iiramin*; 
and  waj)^rin'j:,  and  i?  within  the  8  &  1>  Virt.  c.  109. 


Immorality  ("\ 

1.  l^^fmce  '/  Immrraf  Cvimii*ration  h  a  Clam  for  Hire  of  a 

BnHftjkam. 

The  said  I»n.>U!rham  was  hireii  hy  the  defendant,  as  the  plain- 
tiff well  knew.  f<>r  the  puqK>se  of  at  tract  insr  men,  and  for  an 
immoral  purpose. 


contracts. 


I>^ftncc  of 
i  i  legal  ity 

tO  I)C 


When 
contractit 
fouLtUU 
r'li  nn  im- 
moral  con- 


rit*tt  (.'>  C.  B.  SIS:  17  I^  J.  C.  W  21.%.  See  al-o  upon  this  t^tatute. 
Jint»,*n  V.  ynrmttn.  1  T.  V.  I>.  .'73  :  IhvMtoH  v.  B^^tim,  1  Ex.  D.  IS: 
J/iifffiftM»*H  V.  S''wp^oft.-2  i\  l\  I>.  7H:  Iftimjuitft  v.  M'ahh,  1  Q.  B.  D.  189; 
45  L.  J.  <^  B.  238 :  TrlrnhJ,-  v.  FrdJ,  :>  ApiK'M  C«>cs.  342. 

An  airn>:mont  t»^  Ivt  pM^ms  iiitemltil  for  the  purp«isc  of  delivering 
bla*«fiheiii"us  loctnr*:s  is  ii'^t  biii^Uiijr.  ami  a  landl«>r<i.  though  he  a8sfgne3 
another  i:rn»nTnl  f«»r  refu>ine  t  •  jH.'rfnnn  his  contract,  can  set  up  this 
tieftnco.     H\'tnin  v.  MUhnrn,  L.  K.  2  Kx.  230.) 

r.r  29  Car.  2.  o.  7.  s.  1.  -  N"  trailismaii.  artitifor.  workman,  laln^urcr. 
•  •r  I'thcr  iiors«)Ti  what •»«>•■  vi-r  ^•Isall  ili»  i-r  cxcrci-v  any  worhllr  laboar. 
liii^iin-i.^.  r-r  vt-rk  (.'f  th-.ir  (>ixiinary  caliin>r*  iip-n  the  lAird's-dar  oranr 
I  ait  thtT«y>f,  wi  -rk*:  of  no«>«i5ity  «n«l  charity  only  except  oil."  The  contTari 
nuist  be  oi.mplitt'il  r>n  the  Suinlay  ti>  hrinjr  it  within  this  provision. 
(  WiJJinms  V.  /*,/«/.  «  i;inu'.  rt."3  :   jiloj-xon,,-  v.  Mmittmjt.  3  B.  A:  C.  232.) 

ri.ntrnf*t>  in  ironenil  n-^traint  i>f  trad*.'  am  illcjn»l.  Set*,  for  further 
infnrmati-'n-  :i  ilii<  :^ul.'vrt.  nntt.s  to  Mifrh'lv.  Rrynofdit.  1  Smith  L.  C«. 
4(h;. 

Th».'  defvnrv  «.f  iii.  jnlisy  «.}).. uM.  cvon  fnrmeriy.  have  Ix^en  speciallr 
plcad'Hl.  and  it  wa-  ni-T  -utKcient  tn  state  merely  that  the  contract  wa* 
illecral.hut  the  particular  facts  -hi-nld  bo  stated  fr«.>ni  which  the  illegalitr 
n<  a  raaiter  of  law  «'oii!d  U^  inferrc*!.  {HuHJt/oni  v.  Coprlamd^  ft  A.  &  E. 
4'<2..  Thi-i  is  in  conf'irmity  with  the  present  rules  of  pleading.  Where 
th«^  defenc'?  i<  n«»t  pleadvd.  an«l  the  illeijality  ap|>ear8  in  the  plaintiffs 
cvidenc'?.  it  «rimN  n-i  u-o  can  Ik?  made  of  it  hv  the  defen-lant,  iF^mxitk 
V.  />/yr/.t-it',  1  Q.  R  414.) 

(/f)  .Any  pcrs«»n  wliO  is  n  party  to  nn  immoral  contract,  or  a  contract 
inviil\iii*r  cncounifrom».T  t  t«>  immorality.  »*an not  recover  damages  for  Ht 
breach.  Thus,  char;re<  f-ir  bnanl  and  k>il>;iuj;s  by  a  brotheUkceper  caa- 
not  be  recovered  by  him  in  an  action  aeaiubt  a  prostitute.  (J/fnmnlT. 
JIid'j4Jt,  I  hkrlw.  y.  iViu-*.  13th  Ed.  SO.)    ?o.  for  rent  of  a  room  let  to  a 
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2.  Defence  of  Immoral  Consideration  to  a  Claim  on  a  Deed, 

The  only  consideration  for  the  defendant's  covenant  in  the 
said  deed  was  a  promise  by  the  plaintiff  to  renew  and  continue 
an  immoral  intimacy  with  him. 


Infancy  (a). 

Defence  of  Infancy  to  a  Claim. 

The  defendant  was  an  infant  at  the  time  of  making  the 
alleged  contract  [or^  contracting  the  alleged  debt,  as  the  case 
may  he"]. 


prostitate  with  knowledge  of  her  character,  and  that  it  was  to  be  used   sideration 
for  the  purpose  of  prostitution,  or  for  rent  accrued  due  after  becoming   they  can- 
ftware  of  the  purpose  for  which  it  was  taken.    (Smith  v.  IVhitei  L.  R.  1    not  be  re- 
Eq.  62<>.)    So,  the  hire  for  a  brougham  supplied  to  a  prostitute  with  a   covered  on. 
knowledge  of  her  character,  and  t^at  it  was  to  be  used  by  her  for  the 
purpose  of  attracting  men.    (Pearce  v.  BrooJu^  L.  R.  1  Ex.  213.)    It  is 
not  neceasarj  in  order  to  preclude  persons  letting  or  selling  to  prosti- 
tntes  from  recovering  rent,  hire,  or  price  that  the  plaintiff  should  have 
looked  expressly  to  the  proceeds  of  prostitution  for  payment.    (Id.) 

Bat  a  person  selling  goods  to  a  prostitute  not  evidently  purchased  to 
enable  her  to  carry  on  prostitution,  is  not  precluded  from  recovering  the 
price.  {Bowry  v.  Bennet,  1  Camp.  348.)  So,  where  the  plaintiff  has 
oem  employed  to  wash  clothes,  consisting  principaUy  of  expensiTe 
diesses,  for  a  prostitute,  knowing  her  to  be  such.  (Lloyd  v.  Johnson^  1 
B.  &  P.  430.)  So,  a  person  letting  rooms,  not  knowing  they  were  to  be 
used  for  the  purpose  of  prostitution.    (^Smith  y.  White^  supra,') 

A  bond  or  agieement  given  in  consideration  of  future  iUicit  cohabita- 
turn  is  illegal,  but  a  bond  or  deed  for  payment  by  way  of  provision  after 
fatt  cohabitation  is  valid  (Xye  v.  Juosely^  6  B.  &  C.  133) ;  though  a 
■imfde  contract  founded  thereon  is  not,  as  there  is  no  consideration. 
(Binmingtifn  v.  Wallvt^  4  B.  ^  Aid.  650 ;  Beaunumt  v.  R^ere,  8  Q.  B.  483.) 

(«)  By  Order  XVI.  r.  6,  of  the  new  rules,  infants  may  sue  as  plaintiffs 
by  tbeir  next  friends,  in  the  manner  heretofore  practised  in  the  Chancery 
IKvinon,  and  may  in  like  manner  defend  by  their  guardians.  See  the 
fail  text  of  Order  XVI.  set  out  in  the  Appendix,  as  to  the  appointment 
of  goaidians  ad  litems  and  so  forth. 

^le  qaestion  of  the  liability  of  infants  is  now  mainly  regulated  by  the 
37  It  38  Vict.  c.  62  (1874).    The  Ist  section  provides  that  "aU  contracts   Infants  not 
wbetber  by  specialty  or  simple  contract  henceforth  entered  into  by  infants  now  liable 
for  tlie  repayment  of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to   on  anycou- 
be  sapidied  (other  than  contracts  for  necessaries),  and  aU  accounts  stated   tracts  ex- 
with  infant^  shall  be  absolutely  void,  provided  always  that  this  enact-  cept  for 
meat  shall  not  invalidate  any  contract  into  which  an  infant  may  by  any   necessaries. 
existing  or  fature  statute,  or  by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  now  by  law  are  voidable."    And  by  sect.  2,  **  no 
actian  shall  be  brought  whereby  to  charge  any  person  upon  any  promise 
made  after  fall  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
mnj  ratification  made  after  full  age  of  any  promise  or  contract  made 
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during  infancy,  where  there  shall  not  l)e  any  new  considcTation  for  sach 
promise  or  ratification  after  full  ago." 

It  will  be  seen  that  the  first  se<'tion  of  this  Act  excepts  "  necesfiaricF." 

which  are  generally  defineti  to  be  food,  drink,  apparel,  lodfring,  and 

education  ;  but  much  dejtends  on  tlie  foilunc  and  position  of  the  infant, 

and  proof  of  such  fortune,  &c.,  lies  on  the  plaintiff.    (^Byder  y.  WomhvtU, 

L.  R.  4  Ex.  32,  Ex.  Ch.,  reversing  decision  in  S.  C.  in  the  Exchequer.) 

What  are       Dinners,  fruit,  and  confectionery  supplie<l  to  an  undergraduate  out  of 

**  necessa-     college  are  not  itrimd  facie  necessaries  as  coming  under  the  head  of 

ries."  "meat."     Matters  of  mere  ornament,  such  as  gold  rings,  betting-bookf, 

&c.,  are  not  within  the  rule  as  to  necessaries  suitable  to  one's  condition. 

Mere  luxuries,  such  ajs  cigars,  are  not^  in  the  absence  of  special  circmn- 

stances,  to  be  regarded  as  necessaries.    (^Bryant  v.  BichardJum,  L.  R3 

Kx.  93  n.,  and  see  Byder  v.  Womhwell^  fiipra.^ 

Necessaries  for  an  infant's  wife  are  on  the  same  footing  as  those  fSor 
himself.    iTurner  v.  Trtjdnj,  1  Str.  1G8.) 

Tt  is  no  defence  to  an  action  for  necessaries  that  the  infimt  had  in 
allowance  sufficient  to  buy  all  necessaries  with  ready  money.  QBurgktH 
V.  Ilallj  4  M.  &  W.  727.)  Nor  is  evidence  admissible  to  show  that  tlie 
infant  had  a  sufficient  supply  of  necessaries.    (^Bydvr  v.  WomhuxU^  L.R. 

3  Ex.  IK),  Bramwell,  B.,  dhiwHtiente.') 

Infant  not  Before  the  passing  of  37  &  38  Vict.  c.  C2,  above  referred  to,  it  was  hdd 
liable  on  that  an  infant  was  not  liable  on  an  account  stated  even  for  nccessarkt, 
an  account  and  that  such  account  was  not  admissible  as  an  admission  that  necee- 
stated  even  saries  to  the  amount  shown  had  l>een  %\i\y\}\\Q(i{Ifigledt*u:^.  JhrngUt^t 
for  neces-  Stark.  36)  ;  nor  at  law  for  money  lent,  though  laid  oat  in  purcoasin|( 
saries.  necessaries  (Bohart  v.  Jinouth,  2  Esp.  28),  though  in  equity  it  migfatbe 

otherwise  (Chitty  on  Contracts,  p.  148)  ;  nor  on  a  bill  of  exchange  ibr 
amount  of  necessaries.  ( WiUitnimvn  v.  Watt*^  1  Camp.  .'•.52.)  Though  the 
above  Act  excepts  contracts,  &c.,  for  nece(»saries  from  its  operation,  jct 
as  it  docs  not  expressly  alter  tiie  former  state  of  the  law,  but  only  pro- 
vides that  such  contracts  are  not  within  the  enactment,  these  dccisioM 
do  not  seem  to  be  disturbe<l. 

A  person  is  liable  on  a  bill  accepted  by  him  after  attaining  his  ma- 
jority, though  drawn  Inifore.  {Stive hs  v.  Jarhton,  4  Camp.  164.)  Bnt 
where  goods  not  necessaries  ordered  by  an  infant  are  delivered  to  a 
carrier  for  him  l)efore  majority,  but  do  not  reach  him  until  after,  be  ii 
not  liable.     (Gr{ffi.ii  v.  Laiujjidd,  3  Camp.  254.) 

A  promise  to  marry  is  wiiliin  the  37  i.  38  Vict.  c.  C2,  and  a  defendant 

is  not  liable  for  a  ])romise  to  marry  made  while  he  was  an  infant  tkoogfa 

he  ratified  it  upon  attaining  his  majority.   Where  a  promise  after  the  age 

of  twenty-one  is  prove<l  it  will  Vki  a  question  for  the  jury  whether  the 

promise  was  a  mere  ratification  of  the  promise  made  during  infancy  or  a 

new  promise.    (See  Coxhead  v.  MuUi*^  3  C.  P.  D.  43l» ;   yorihe^  f. 

Doughty.  4  C.  P.  D.  385  ;  Bitcham  v.  Worrall,  5  C.  P.  D.  410.) 

Infant  "^"^  infant  is  liable  for  all  torts  committed  by  him.     And  where  in 

liable  for  a    ^^^^"'  though  in  fonn  ex  coutvactu.  is  in  fact  founded  on  tttrt^  as  where 

tort  but       ^^  infant  is  sued  for  money  had  and  received  in  a  case  where  such  ODMHKy 

not  on  a        ^"*^  ^^Xi^n  fraudulently  appropriated  or  embezzled  by  him,  infancy  if  w» 

'outract         tlefence.    {Brixtoic  v.  Juiftmun,  1  Esp.  172  ;  Burnardy.  JIaggUyiS  L.J. 

founded  on    ^'  ^'  ^^^'^     -^^^  ^^  ^^^°  action  is  for  a  fiaudulent  misreprosentatiOB, 

.  iufancy  is  a  defence.     {Liverpool  Adel^hl  v.  Ihirhnrft,  9  Kx.  422.)    Aa 

infant  is  not  liable  upon  a  warranty  given  by  him.    (Jlowlett  t.  Jlktwdlt 

4  Camp.  118.) 

It  is  no  answer  to  a  plea  of  infancy  that  the  defendant  finndakitly 
represented  himself  to  be  of  full  age.  (JJartlett  v.  Tl  W2jr,  31  L.  J.  Q.  BL 
57.)  But  in  an  action  against  an  infant  who  had  obtained  a  lease  of  • 
furnished  house  on  an  implied  representation  that  he  was  of  fall  a^e^  it 
was  held  that  the  lease  must  be  declared  void  and  the  possession  gii 
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Infants  (a). 
Wardship  of  Infants  ami  Care  of  Infants^  Estair. 

!•  By  will  dated  August  10,  1882,  A.  devised  Whiteacre  and 
jElOyOOO  to  defendant,  on  trust  for  plaintiflT. 
2.  On  August  15,  1882,  A.  died. 


upland  that  the  defendant  should  be  restrained  by  injunction  from  parting 
with  the  furniture,  but  that  he  wn^^  not  liable  for  use  and  occupation. 
{Lrmpriere  v.  Langcy  12  Ch.  D.  075.)  It  is  not  coniiKJtcnt  to  a  plaintiif 
to  treat  a  breach  dt  contract  as  a  tort  for  the  pur])ose  of  suing  the  infant 
apcm  it.    {Jennings  v.  Randall,  8  T.  R.  335.) 

(a)  In  default  of  any  sufficient  i)rotection,  the  Chancery  Division  lias  Quanlian- 
jonidiction  to  appoint  a  guardian  to  any  infant,  but  this'  jurisdiction  is   gjup  and 
not  exercised  unless  the  infant  is  posHcssed  of  some  property.  custotlv  of 

By  statute  36  Vict.  c.  12,  jurisdiction  is  conferred  ujK)n  the  Court  to  infants. 
«Uow  a  mother  as  against  the  father  the  custody  of  her  children  up  to 
the  age  of  16  years.  The  same  statute  validates  agreements  contained  in 
aepAimtion  deeds  for  giving  tlio  custody  of  children  to  the  mother,  unless 
the  Court  sees  that  the  agreement  is  against  tho  intei-est  of  the  children. 
Am  to  the  nature  and  extent  of  a  father*s  right  to  the  custody  of  his 
chUdren,  see  In  re  Goldaworthy^  2  Q.  B.  Div.  7.*) :  In  rr  BcMnf,  11  (^h. 
DiT.  60S;  In  re  Agar-EHis,  10  Ch.  Div.  49. 

'^de  powers  for  the  management  of  the  land  of  infants,  and  for  the 
receipt  and  application  of  the  income  thereof,  have  been  conferred  on 
trosteetfby  the  Conveyancing  and  Law  of  ProiK?rty  Act.  1881,  sect.  42, 
and  by  aect.  43  of  the  same  Act — 

(1)  Where  any  property  is  held  by  tmstccs  in  mist  for  an  infant,   Powers  of 
•eitber  for  life  or  for  any  greater  interest,  and  whether  absolutely  or  con-  trustees  for 
tiDgently  on  his  attaining  the  age  of  21  year«(.  or  on  the  occurrence  of  infimt». 
JUiy  event  before  his  attaining  that  age,  the  tnistces  may,  at  their  sole 
dlacTCtion,  pay  to  the  infont's  parent  or  guardian,  if  any,  or  otherwise 

apply  for  or  towards  the  infant's  maintenance,  education,  or  benefit  the 
incooie  of  that  property,  or  any  part  thereof,  wlicther  there  is  any  other 
fond  applicable  to  the  same  purpose,  or  any  p<?rson  l)ound  by  law  to 
l^ovidc  for  the  infant's  maintenance  or  education  or  not. 

(2)  The  trostees  shall  accumulate  aU  the  residue  of  that  income  in  the 
tray  of  compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  from  time  to  time  on  securities  on  which  they  are  by  the 
-settlement,  if  any.  or  by  law  authorised  to  invest  trust  money,  and  shall 
hold  those  accumulations  for  the  benefit  of  tho  person  who  ultimately 
becomes  entitled  to  the  pro]>erty  from  which  the  same  arise ;  but  so  that 
the  trottees  may  at  any  time,  if  they  tliink  fit,  apply  those  accumulations 
or  any  part  thereof,  as  if  the  same  were  income  arising  in  the  then 
cmrent  year. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument  under  which  the  interest  of  the  infant 
anaes,  and  shall  have  effect  subject  to  the  terms  of  that  instrument,  and 
to  the  provisions  therein  contained. 

(4)  ^uiis  section  applies  whether  tliat  instrument  <:omes  into  operation 
b^ore  or  after  the  commencement  of  this  Act. 

H  the  vesting  of  the  property  is  i)ostponed  until  the  infant  attains  the 
age  of  21  years,  this  section  does  not  apply. 

The  CoDrt  has  jurisdiction  to  charge  reversionary  property  of  infants 
^th  money  required  for  their  maintenance,  even  where  none  of  the 
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8.  On  August  30,  1882,  probate  was  granted  to  the  defen- 
dant, the  sole  executor. 

4.  The  plaintiff  is  an  infant  12  years  old. 
The  plaintiff  claims  : — 

(1.)  That  the  plaintiff  may  become  a  ward  of  Court ; 
(2.)  AdminlBtration  of  the  trusts  of  the  will  of  A.  so  far  as 
necessary. 


When 
infants 
become 
wards  of 
Court. 


The  mar- 
riage of 
wards. 


Innkeepers 
insurers  at 
common 
Jaw. 


Innkeeper  (a). 
1.  Claim  against  an  Innkeeper  for  Loss  of  Guesfs  Luggage. 

1.  The  plaintiff  has  suffered  damage  by  the  defendant, 
who  is  a  common  innkeeper  at  Wycombe,  failing  to  keep 

infants  for  whose  benefit  the  money  is  raised  may  ultimately  become 
entitled  in  possession  to  the  property  chai^ged  (DeWitte  v.  Palin,  L.  R. 
14  Eq.  241.)  As  to  the  circmnstances  under  which  the  Court  will  make  an 
order  for  an  allowance  for  past  maintenance,  see  Brmcn  v.  Smith,  10  Ch. 
Div.  377.  An  order  for  the  maintenance  of  an  infant  without  suit  con- 
stitutes the  infant  a  ward  of  Court  {Re  Graham^  L.  R.  10  Eq.  530).  In  a 
later  case,  De  Penda  y.  De  Mancha,  19  Ch.  Div.  451,  the  payment  of 
moneys  into  Court  in  an  administration  action  to  the  separate  account  of 
the  infant  was  held  sufficient  to  constitute  the  infant  a  ward  of  Court, 
although  she  was  not  a  party  to  the  administration  action. 

The  Court  watches  over  the  marriages  of  its  wards  with  jealousy.  An 
improper  marriage  wiU  be  restrained  by  injunction,  and  to  many  a  ward 
of  Court  without  the  consent  of  the  Court  is  a  high  contempt  of  Court, 
which  it  punishes  by  imprisonment,  and  by  insisting  on  a  proper 
settlement  being  made.  The  parties  seeing  the  marriage  of  a  ward  of 
Court  should  always  petition  for  the  approval  of  the  Court,  which,  if  the 
match  on  inquiry  be  found  suitable,  will  be  given  and  a  settlement 
directed. 

By  statutes  18  &  19  Vict.  c.  43,  and  23  &  24  Vict  c.  83,  male  infants  of 
the  age  of  20  years  and  female  infants  of  the  age  of  17  years  are  enabled, 
with  the  approbation  of  the  Court,  to  make  binding  marriage  settlements 
of  their  property. 

{a)  At  common  law  an  innkeeper  seems  to  be  under  a  greater  liability 
for  loss  of  or  injury  to  the  goods  of  guests  than  an  ordinary  bailee  for 
hire.  Whether  he  is  an  absolute  insurer  of  the  safe  custody  of  the  goods, 
in  the  same  sense  that  a  common  carrier  is  an  insurer,  is  perhaps  not  alto* 
gether  free  from  doubt,  but  the  better  opinion  seems  to  be  that  his  common 
law  liability  must  be  placed  as  high  as  this.  On  the  one  hand,  in  the 
case  of  Daw$on,  ▼.  Cluimncy,  5  Q.  B.  164,  the  Court  was  disposed  to  place 
the  liability  of  an  innkeeper  upon  the  ground  of  negligence  merely  ;  but 
in  the  later  case  of  Morgan  v.  Ravey^  6  H.  &  N.  265,  it  was  laid  down 
generally  that  an  innkeeper,  though  guilty  of  no  negligence,  is  liable  for 
the  loss  of  or  injury  to  goods  of  his  guest  where  such  loss  is  not  due  to 
the  act  of  God  or  the  Queen's  enemies,  or  the  contributory  negligence  of 
the  guest  himself. 

This  extended  responsibility  has,  however,  been  much  cut  down  by  the 
legislature.    By  the  26  k  27  Vict.  c.  41,  s.  1,  no  innkeeper  shall  be  liable 


safely  a  portmanteau  containino:  wearing  apparel,  brought  by 
the  plaintiff  into  the  defendant's  inn  while  he  was  a  guest 
ihere. 


to  make  good  to  any  guest  any  loss  of  or  injury  to  proi)erty  brought  to 
the  inn  (not  being  a  horse  or  other  live  animal,  or  any  gear  appertaining 
thereto,  or  any  carriage),  to  a  greater  amount  than  £30,  except  in  the 
following  cases  : — (1)  Where  the  property  shall  have  been  stolen,  lost,  or 
injored  through  the  wilful  act,  default,  or  ncgleot  of  the  innkeeper,  or 
any  servant  in  his  employ.  (2)  Where  the  property  shall  have  been  Statutory 
deposited  expressly  for  safe  custody  with  the  innkeei^er  ;  provideil  that  protection 
in  case  of  such  deposit  the  innkeeper  may  require  as  a  condition  of  his  of  inn- 
liability  that  the  property  be  dciwsited  in  a  box  or  other  receptacle  keeper. 
futened  and  scaleu  by  the  person  depositing  it.  By  sect.  2,  if  an  inn- 
keeper shall  refuse  to  receive  for  safe  custody  any  proi)erty  of  his  guest, 
or  if  the  guest  shall,  through  any  default  of  the  innkeeper,  be  unable  to 
deposit  his  property,  the  innkeeper  shall  not  be  entitled  to  the  benefit  of 
the  Act  in  resj)ect  of  such  property.  By  sect.  3,  every  innkeeper  is  bound 
to  cause  at  least  one  copy  of  sect.  1  of  the  Act,  printed  in  plain  type,  to 
be  exhibited  in  a  conspicuoas  })art  of  the  hall  or  entrance  of  his  inn,  and 
is  to  be  entitled  to  the  benefit  of  the  Act  in  respect  of  such  property  only 
as  shall  be  brought  to  his  inn  while  such  copy  is  so  exhibited.  An  •*  inn  " 
means  under  the  Act  any  hotel,  inn,  taveni,  public-house,  or  other  place 
of  refreshment  the  keeper  of  whicli  is  ])y  law  responsible  for  tlie  property 
of  his  gnests  (sect.  4). 

It  has  been  held  that  the  word  wilful  in  the  wortls  "  wilful  act,  default, 
or  neglect''  in  the  Ist  section,  must  be  read  with  "  act "  only,  and  not 
with  "default'*  or  "  neglect."  {Squire  v.  Wh/'elrr.  16  L.  T.  N.  8.  93,7^«- 
Bjles,  J.) 

A  mere  verbal  error  in  the  copy  of  sect.  1  of  the  Act  will  not  vitiate 
the  notice  so  as  to  make  it  ineffectual,  provided  the  notice  states  correctly 
the  provisions  of  the  Act ;  but  the  omission  of  a  material  portion  of  the   How  it 
statate  will  render  the  notice  ineffectual  to  protect  the  innkeeper,    may  be 
(^Sjrire  V.  Ba^on^  2  Ex.  Div.  463  ;  46  L.  J.  713,  App.)    And  the  accidental    lost. 
omission  of  the  word  " act"  in  the  recital  of  the  fii'st  section  of  the  Act 
was  hdd  to  be  a  material  omission.    (/^.) 

An  innkeeper  is  bound  at  common  law  to  receive  |)ersons  who  present 
themselves  as  guests  at  any  hour  of  the  day  or  night,  provided  they 
olEer  themselves  in  a  proper  condition  to  be  received  into  the  inn  and  are 
ready  to  pay  for  the  accommodation,  and  provided  there  is  room  to  ac- 
commodate them  ;  but  he  is  at  liberty  to  set  up  an  inn  for  the  reception 
of  a  particular  class  of  persons,  and  in  such  a  case  he  is  only  bound  to  do 
what  he  publicly  professes  to  do.  (See  per  Parke,  B.,  in  Johmon  v. 
JiiMamd  Railway  Qk,  4  Ex.  373.)  Coffee-house  keepers  who  do  not  yf\^Q  ar« 
profess  to  lodge  guests,  boarding-house  keepers,  lodging-house  keeiK^i-s,  innkeepers. 
and  the  owners  of  public-houses  who  do  not  let  bed-rooms,  are  not  inn- 
keepers at  common  law.  To  constitute  a  person  an  innkeeiter,  he  must 
prosBM  to  entertain  and  lodge  all  travellers.  A  i-efreshment  bar  is  not 
an  inn  (,Jteg.  v.  Rymer,  2  Q.  B.  D.  136)  ;  nor  a  refreshment  room  at  a 
station  (StrauM  v.  Carlisle  Qmnty  Hotel  Co.,  W.  N.  1883,  p.  192). 

The  innkeeper  is  the  person  liable,  and  not  a  manager  in  whose  name 
the  licenses  have  been  taken  out.  (^Dixon  v.  Birch,  L.  R.  8  Ex.  135.)  The 
plaintilE,  in  order  to  recover  against  the  innkeeper  on  his  common  law 
uability,  most  prove  that  he  was  a  guest  in  the  inn  at  the  time  the  loss 
happened.  Bat  a  man  may  be  a  guest,  though  be  is  only  in  the  inn  for 
temporary  refreshment  (^Bennett  v.  Mellor,  5  T.  K.  273).  and  it  is  not 
wsential  that  he  should  lodge  in  the  inn  for  a  single  night. 

If  the  loss  of  the  goods  has  been  brought  about  by  the  contributory 
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2.  Id  the  alteruative,  the  said  portmanteaa  was  stolen  bj 
reason  of  the  neo:lio:ence  of  the  defendant  in  failing  to  provide 
proper  bolts  and  bai-s  for  the  door  of  the  plaintiff's  bedroom  at 
the  said  inn. 

Particulars  of  damage  : — 

[^Here  set  out  articles  in  portma^iteau,  and  their  value,'] 

The  plaintiff  claims  £80  damages. 

Defefice. 

1.  The  plaintiff  was  never  received  into  the  defendant's  iun 
as  a  guest,  and  he  was  not  a  guest  therein  at  the  time  of  the 
alleged  loss  of  tlie  jwrtmanteau. 

2.  The  defendant  does  not  admit  that  the  said  portmanteaa 
was  stolen. 

3.  The  defendant  denies  that  he  was  guilty  of  any  negligence 
in  connection  with  the  custody  of  the  said  portmanteau. 

4.  Tlie  said  portmanteau  and  its  contents  were  property 
brought  to  tlie  defendant's  inn  within  the  provisions  of  the 
2G  &  27  Vict.  c.  41,  section  1  of  which  Act,  at  the  time  when 
the  plaintiff  says  he  was  received  as  a  guest  into  the  defendant'a 
imi,  was  exhibited  in  a  conspicuous  part  of  the  hall  thereof. 

2.  Claim  against  an  Innk^perfor  Injury  to  Goods. 

1.  On  the  8th  of  September,  1880,  the  plaintiff  became  a 
guest  at  the  defendant's  inn  at  Baniet. 

2.  While  he  was  a  guest  certain  of  the  defendant's  servant* 
burnt  and  much  injured  several  valuable  maps,  plans  and 


negligence  of  tlic  plaintiff,  he  cannot  recover  from  the  defendant,  la 

where  in  a  case  where  a  lock  and  key  were  provided  the  plaintiff  went  to 

IxkI  without  locking  the  door,  and  left  his  money  in  his  trousers  pocketa 

on  a  chair  by  his  l>ed8ide.     (^Oppenheim  v.  The  }Vhite  Lion  Hotel  (^,r 

40  L.  J.  C.  P.  231  ;  L.  R.  (>  G.  P.  515.) 

The  inn-  -^^  innkeeper  has  a  lien  for  his  charges  upon  all  goods  brought  by  tte 

keeper's        guest  to  his  inn  ;  but  until  recently  he  could  merely  retain  the  goodi 

lien  and         until  payment.    He  might  not  sell  them  and  satisfy  his  debt.    Howefcr, 

right  of         ^^y  ^^G  41  &  42  Vict.  c.  38,  which  came  into  operation  on  the  8th  AoflrMtr 


sale  under      ^^"t^^  an  innkeeper  may  sell  the  goods  on  which  he  has  a  lien,  proWded 
it.  (1)  ^6  keeps  them  six  weeks  before  doing  so,  and  (2)  advertiaes  the  nfar 

a!4  directed  by  the  Act  a  month  before  the  sale.  An  innkeeper  xetaiBiBf 
the  goods  of  his  guest  by  virtue  of  his  lien  is  not  bound  to  me  gmtv 
care  in  their  custody  than  he  uses  as  to  his  own  goodB  of  a  «">ifa»^ 
description.    {^Angu*  v.  McLachlan^  23  Ch.  D.  330.) 
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drawings  which  formed  part  of  the  property  which  the  plaintiff 
brought  to  the  said  inn. 

8.  In  the  alternative,  the  defendant  received  tho  said  maps, 
plans,  and  drawings  from  the  plaintiff  as  a  bailee  thereof,  and 
they  have  been  burnt  and  injured  through  the  carelessness  of 
the  defendant's  servants. 

Particulars :—  . 

[^Set  them  oui.'\ 

The  plaintiff  claims  £100  damages. 

Defeme, 

1.  The  defendant  denies  that  the  plaintiff  ever  brought  the 
said  maps,  plans,  and  drawings  into  the  inn,  and  that  he  ever 
received  them  either  as  an  innkeeper  or  a  bailee. 

2.  He  further  denies  that  his  servants  burnt  them. 

3.  If  the  said  articles  were  brought  to  the  defendant's  inn, 
they  were  property  within  the  meaning  of  the  2G  &  27  Vict. 
c.  41,  s.  1,  the  benefit  of  which  Act  the  defendant  is  entitled  to. 

4.  The  defendant  brings  into  Court  the  sum  of  £30,  and 
says  that  the  same  is  sufficient  to  satisfy  the  plaintiff's  claim 
herein. 

Beply, 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  3rd  paragraph,  the  plaintiff  says  that  the  defen- 
dant, during  the  time  the  plaintiff  was  a  guest  at  his  inn,  failed 
to  exhibit  section  1  of  the  said  Act  in  a  conspicuous  part  of  the 
hall  or  entrance  to  the  said  inn. 

3.  The  said  property  was  lost  and  injured  through  the  wilful 
act,  default,  or  neglect  of  the  defendant's  servants. 

Rf^nder, 
The  defendant  joins  issue  upon  the  reply. 
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Insanity  (a). 
Drfmce  of  Insanity  to  an  Action  an  a  Contract 

The  defendant,  at  the  time  when  he  made  the  alleged  agree- 
ment [or  executed  the  said  deed,  or  accepted  the  said  bill,  or  as 
the  case  may  be']^  was  of  unsound  mind,  as  the  plaintiff  then 
well  knew. 


Insurance— I.  Marine  Policies  (&). 
1.  Claim  for  a  Total  Loss  on  a  Voyage  Policy. 

1.  The  plaintiff  was  interested  at  the  time  of  insurance  and 
time  of  the  loss  to  the  amount  of  £500,  under  a  marine  pohcy 

Contracts  (a)  If  a  contract  is  made  with  a  person  of  unsound  mind,  with  know- 

with  insajie  ledge  of  the  fact  by  the  other  party,  such  contract  cannot  be  enforced 
persons.  against  him.  If,  however,  such  party  was  ignorant  of  the  insanity,  and 
the  transaction  was  fair  and  bond  Jide  on  his  part,  the  contract  wiU  be 
valid.  See  Moltim  v.  CamrimjCy  2  Exch.  487  ;  4  Exch.  17  ;  Baxter  v. 
Earl  flf  PttrUnumth,  5  B.  &  C.  170  ;  Fead  v.  Legard.  6  Exch.  637  ;  L.  J. 
20  Exch.  309  ;  Beaven  v.  McDonnell,  L.  J.  23  Ex.  326  ;  9  Exch.  309. 

(V)  Marine  insurance  is  a  contract   by  which  the  insurers,  called 

underMrriters,  undertake,  in   consideration  of  a   certain  sum  of  money 

called  the  premium,  to  indemnify  the  assured  against  any  loss  which  he 

may  actually  sustain,  not  exceeding  a  specified  sum,  upon  ship,  goods, 

or  freight,  as  the  case  may  be,  either  during  a  certain  voyage  or  for  a 

certain  time.    In  the  former  case  the  policy  is  called  a  voyage  policy  ; 

in  the  latter,  a  time  policy. 

The  in-  The  party  entering  into  a  contract  of  marine  insuiance  must  have  some 

sured  must   honafide  pecuniary  interest  in  the  subject-matter  of  insurance.    He  must 

have  a  have  what  is  called  an  insurable  interest,  and  this  interest  must  exist  not 

pecuniary      only  at  the  time  of  entering  into  the  policy  but  also  at  the  time  of  the 

interest.        loss. 

Il^jj  Marine  insurance  is  generally  spoken  of  as  a  contract  of  indemnity 

Insurance  ^c'^^y*  ^^^  i"  some  cases  the  assured  may  receive  more  than  a  perfect 
a  contract  i^^Iemnity.  (See  the  judgment  of  Lord  Blackburn  in  AitchisoH  v.  Lahre, 
of  indem-  ^  -^PP-  ^^'  763.)  Still  marine  insurance  is  generally  merely  a  contract 
jjj^  '  for  indemnity ;  and  it  follows  from  this,  that  5  the  assured  never  had  any 
^'  interest  in  the  subject-matter  of  insurance,  or  if  his  interest  did  not  con- 

tinue till  the  loss  happened,  he  sustains  no  injury  by  the  happening  of  the 
loss,  and  there  is  nothing  for  which  to  indemnify  him.  Another  result 
which  follows  from  the  doctrine  that  the  assured  must  have  an  insurable 
interest  is  this  He  can  only  recover  from  the  underwriters  to  the 
Cousc-  extent  of  his  insurable  interest.    It  may  be  that  in  consequence  of 

qucnccH  of    insnring  with  a  number  of   underwriters  the  total   amonnt  written 
this.  on  the  aggregate  of  the  policies  he  holds  is  in  excess  of  the  value  of  the 

subject-matter  of  insurance,  but  this  wiU  be  no  advantage  to  the  assured. 
He  must  not  make  a  profit  out  of  the  common  misfortune  of  the  under- 
writers and  himself  ;  and  he  can  only  recover  against  any  one  or  aU  of 
the  underwriters  the  actual  loss  he  has  suffered.    He  is  not,  however, 
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of  insurance  for  that  amount  dated  the  Ist  day  of  June,  1880, 
on  the  ship  "  Hero,"  subscrilDed  by  the  defendant  for  £500. 
2.  Particulars : — 

(1)  Valued  at  £20,000  ; 

(2)  Voyage  :  at  and  from  Cardiff  to  Valparaiso  ; 


bound  to  apportion  the  loss  among  the  different  underwriters,  and  can 
proceed  agunst  one  of  them  and  recover  the  total  amount  from  him.  pro- 
vided he  has  underwritten  the  policy  to  that  amount.  In  that  case  it  will 
be  for  the  underwriter  who  has  had  to  i)ay  all  the  loss  to  come  ui)on  the 
other  underwriters  who  have  insured  the  same  risk  for  contribution. 

Iiuurable  interest,'] — In  the  statement  of  claim  it  was  necessary  ex- 
prenly  to  aver  the  fact  of  the  plnintiff*s  interest  in  the  ship,  goods,  or 
Ereight  insured,  and  the  averment  was  that  the  plaintiff  was  interested 
It  uie  time  of  the  making  oE  the  contract  (except,  of  course,  where  an 
UBignee  of  a  policy  is  suing,  then  an  allegation  of  the  assignor's  interest  at 
the  time  will  do),  and  also  at  the  happening  of  the  loss.  And  it  is  sub- 
mitted that  it  is  still  proper  to  aver  the  interest  both  at  the  time  of  con- 
tnet  of  insurance  ana  of  the  loss. 

Sbip-owners  have  an  insurable  interest  in  their  ship.  Upon  the  prin- 
ciple already  stated,  where  they  assign  away  their  interest  in  the  ship 
before  the  loss,  they  cannot  I'ecover  except  as  trustees  for  the  assignee, 
ind  this  only  where  there  has  been  an  agreement  that  the  policy  shoul(l 
be  kept  alive  for  the  benefit  of  the  latter  (^Poides  v.  Lines,  1 1  M.  A:  W. 
10)  ;  but  an  assignment  by  way  of  mortgage,  though  in  terms  absolute. 
nriil  not  prevent  the  assui*ed  from  recoveriug.  (  Ward  v.  Bech  13  C.  B. 
N.  8.  668 ;  L.  J.  32  C.  P.  113.)  A  person  who  lends  money  for  the  repair 
of  a  ship  has  no  insurable  interest  in  it,  and  an  hypothecation  of  a  sliip 
by  a  master  gives  no  insurable  interest  to  the  creditor.  {^Stainltank  v. 
Hkepard,  13  C.  B.  418  ;  L.  J.  22  Ex.  341.)  A  mere  equitable  interest  in 
{oods  is  an  insurable  one  (^Ilill  v.  Sficretan,  1  B.  Ac  P.  315)  :  and  a  lien 
m  goods  is  insurable.  {Jiriggs  v.  Merchant  Trader*  Tnsuranee  Ass.,  13 
^  B.  167.)  The  interest  of  a  shipowner  on  the  profit  expected  from 
anying  kis  own  goods  is  properly  described  and  insured  as  freight.  The 
purchaser  of  a  cai^go  of  rice,  which  is  to  be  loaded  on  board  of  a  ship 
izpected  to  arrive  at  a  certain  port,  where  it  is  to  load  for  a  voyage,  he 
igxeeing  to  pay  a  sum  certain,  has  no  insurable  interest  in  the  purcha<ie, 
K>  that  should  the  rice  put  on  board  be  lost  before  the  loading  is  com- 
[ileted,  he  cannot  recover  on  a  policy  of  insurance  effected  on  goods  in 
the  TOBseL  (Anderson  v.  Morice,  1  App.  Cas.  713  ;  I^int  v.  Flemyng, 
L  B.  Ic  Ad.  46  ;  Ihtaujp  v.  r Anson,  5  N.  C.  519.) 

The  assignee  of  a  policy  stands  upon  the  interest  which  his  assignor 
lad  at  the  inception  of  the  risk,  and  his  own  interest  at  the  time  of  the 


Beginning  and  end  of  the  risk.'] — This  differs  whether  the  policy  is  a 
lime  or  a  voyage  policy,  though  a  policy  may  l)e  both  a  voyage  policy 
md  a  time  policy.  (Oamhles  v.  Ocean  Marine  Co.,  1  Ex.  Div.  141.)  If 
:he  former,  the  risk  begins  at  the  first  date  and  ends  \\ith  the  last  date, 
uid  the  underwriters  are  only  liable  if  the  loss  hapi)ens  on  or  between 
heae  dates.  In  the  case  of  a  voyage  policy,  the  risk  begins  when 
he  insurance  is  on  a  voyage  **  at  and  from,  as  soon  as  the  ship  is 
;«qgraphically  within  the  port  (Jlaughton  v.  Empire  Marine  Insur,  Co., 
If.  B.  1  Ex.  2U6)  ;  or,  at  the  beginning  of  the  voyage  when  the  insurance 
8  **fPom"  the  port.  (SmiUl  v.  Gibson,  16  Q.  B.  156  ;  L.  J.  20  Q.  B.  152, 
;Cx.  Ch.)  The  risk  in  the  case  of  a  voyage  policy  on  the  ship  terminates 
n  general  at  the  end  of  twenty-four  hours  after  mooring  in  safety  in 


What  con- 
stitutes an 
insurable 
interest. 


Insurance 
of  freight* 


When  the 
risk  begins 
and  when 
it  ends. 
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(3)  Premium  to  defendant :  £3  per  cent. ; 

(4)  Perils  insured  against  causing  loss  :  of  the  seas  ; 

(5)  Loss :  total. 

The  plaintiff  claims  £500. 


TV'hen  the 
risk  begins. 


Usaal 
loBsea 
oovered. 


Effect  of 
••lost  or 
not  lost." 


What  are 
"  periU  of 
the  sea/' 


When  a 
ship  nerer 
heard  of  is 
supposed 
to  haye 
foandered. 


port,  bat  where  during  the  twentj-fonr  hoars  the  ship  is  compelled  toga 
back  for  performance  of  quarantine,  the  risk  continues.  (  Maples  t.  JSmr^, 
2  Str.  1243.)  In  the  case  of  goods,  the  risk  depends  on  the  agreement 
of  the  parties,  but  it  usually  logins  with  the  loading  on  board,  and  ends 
with  the  safe  discharge,  including  their  passage  to  the  shore  bj  nsoal 
means.  (^Tvoiney  v.  Etherinqton,  1  Burr.  348.)  The  risk  on  insurance  of 
freight  begins  when  the  goods  or  part  are  on  board,  or  the  ship  is  at  the 
port  of  loMling  in  a  condition  to  take  them  on  boaid.  {Ftdey  v.  United 
Fire,  ^y.,  Inmir.  Co.,  L.  R.  5  C.  P.  155 ;  Jones  v.  Xeptune  Marine  Inwr, 
Co.,  L.  R.  7  Q.  B.  702.) 

The  loMit.'] — There  must  be  an  averment  that  there  was  a  loss  of  part 
or  all  the  subject-matter  of  insurance  by  the  perils  insoxed  against. 
These  perils  are  enumerated  in  the  particular  policy  ;  but  the  usual 
})erils  insured  against  in  marine  policies  are  all  perils  of  the  seas,  loss  by 
Urc,  by  capture,  loss  by  restraint  of  princes,  loss  by  barratry,  and 
then  follow  general  words,  *^  aU  other  perils,  losses,  and  misfortunes  ;  *' 
but  on  the  principle  that  general  words  of  the  kind  aie  to  be  taken  as 
rjufdem  generis  with  those  that  have  gone  before,  these  words  only  refer 
to  {)erils,  losses,  and  misfortunes  of  a  like  nature  to  those  already  enn- 
merotecL 

If  the  insurance  is  with  the  words  "lost  or  not  lost,"  it  wiU 
attach,  although  the  subject-matter  had  been  in  fact  lost  at  sea  at  the 
time  of  insurance,  provided  the  party  insured  was  then  ignorant  of 
the  loss.  (3  Kent  Com.  258,  259  ;  Mead  v.  Davieson,  3  Ad.  k  £.  303.) 
In  detennining  whether  a  particular  loss  is  within  the  perils  insured 
against,  the  proximate  and  not  the  remote  cause  of  loss  is  to  be 
regartled.  But  where  the  insurance  is  against  perils  of  the  sea,  and 
mischief  is  occasioned  by  the  sea,  the  natural  and  unavoidable  conse- 
quence of  which  is  to  cause  a  fartlier  mischief,  the  consequential  injuxy 
alB4)  is  a  peril  of  the  sea,  as  where  the  sea-water  damages  part  of  a  caigo, 
which  thereby  becomes  putrid  so  as  to  injure  another  part  of  the  cargo 
ill  contact  with  it.  {Montoya  v.  London  Aiftur.  Co.,  6  Exch.  451  ;  L.  J. 
20  Ex.  254.)  A  loss  by  perils  of  the  sea,  though  remotely  caused  l>y  the 
ncp^ligence  of  the  crew,  is  within  the  policy.  ( Walker  v.  Maitland, 
5  B.  &  A.  171  ;  Buhop  v.  Pentland^  7  B.  &  C.  219.)  So  a  loss  occasioned 
by  the  mistake  of  the  master,  provided  he  was  a  person  of  competent 
Rkill  when  the  policy  was  effected.  (^Phillips  v.  Headlam,  2  B.  &  Ad. 
880.)  So  though  the  ship  was  damaged  by  negligent  loading,  and 
)>ecamc  leaky,  and  was  run  ashore  to  prevent  sinking.  {Redman  v. 
WiUon,  14  M.  &  W.  476.)  A  ship  never  heard  of  after  sailing  is  pre- 
sumed to  have  foandered  at  sea.  {Green  v.  Brown,  2  Str.  1199.)  It  is 
sufDciont  to  prove  that  the  ship  has  not  been  heard  of  in  the  country 
from  which  she  sailed,  without  calling  witnesses  from  the  port  of  desti- 
nation to  prove  that  she  never  arrived  there.  {Ttcemlow  v.  Onoinf 
2  Camp.  85.)  The  time  within  which  a  missing  ship  i»iU  be  presumed 
lo«it  must  depend  on  the  circumstances  of  the  case ;  and  in  tlanstman 
V.  Thornton,  Holt,  N.  P.  242,  a  ship  which  had  sailed  on  a  seven  weeks* 
voyage,  and  had  not  been  heiurd  of  for  eight  or  nine  months,  was  pre- 
sume to  be  lost.  Though  a  ship  is  burned  by  the  negligence  of  the 
master  and  mariners,  this  is  a  loss  by  fire  within  the  policy  for  which 
the  underwriters  are  liable  {BhmU  v.  It.  Exek.  Amut.  Co.,  2  B.  &  A.  73) ; 
but  on  an  insurance  of  goods,  if  the  goods  arc  burnt  in  consequence  of 
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2.  Another  Clahnfor  a  Total  Loss  on  a  Voyage  Policy. 

1.  On  the  5th  of  May,  1880,  the  plaintiffs  effected  with  the 
defendant  a  policy  of  marine  insurance  for  £100  against  the 


being  put  on  board  in  bad  condition,  tbis,  being  occasioned  by  the 
insuiers  own  act,  would  not  be  a  loss  by  lire  within  the  policy.  (Boyd 
Y.  IHbai*,  3  Camp.  133.)  As  to  what  amounts  to  a  loss  by  restraint  of 
priiioes,  see  Avhnrt  v.  Gray,  L.  J.  32  Q.  B.  50 ;  Bruce  v.  Xicopuloy  11 
Exch.  129  ;  L.  J.  24  Ex.  321  ;  Rodocanachi  v.  EUloft,  L.  R.  8  C.  l\  649, 
ami  in  Ex.  Ch.  L.  U.  9  C.  P.  518  :  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404. 

There  is  usuaUy  a  mcmorandam  on  marine  policies  protecting  the 
insuTcr  from  claims  for  loss  on  certain  articles,  or  from  liability  to 
tMiticalar  average  **  unless  the  ship  be  stranded  ;  "  and  in  a  great  nnm-  What  cod« 
oer  of  cases  there  has  been  a  keen  contest  ns  to  what  constitntcs  a  stitutes  a 
stranding.  The  fact  that  the  ship  stmck  or  took  the  ground  is  not  stranding. 
enoagh  ;  she  must  be  stationary  for  some  little  time,  as  twenty  minutes. 
{^Bahtr  v.  Tincryj  1  Stark.  436.)  "A  stranding,"  said  an  eminent  judge, 
**maj  be  said  to  take  place  where  a  shi])  takes  the  ground  not  in  the 
ordinary  coarse  of  navigation,  but  by  reason  of  some  unforeseen  accident. 
If  thcrdfore  the  ship  takes  the  ground  in  the  onlinary  and  usual  course  of 
naTigation  and  management  in  a  tidal  river  or  harbour,  upon  the  ebbing 
of  the  tide  or  natural  deficiency  of  water,  so  that  she  may  float  again 
upon  the  flow  of  the  tide  or  increase  of  water,  such  an  event  is  not  a 
fltninding.*'  (JFVr  Lord  Tenterden,  in  Wells  v.  Jfojncood,  3  B.  &  Ad.  34.) 
If,  however,  there  be  a  stranding,  and  the  goods  were  on  board  at  the 
time,  the  |)olicy  applies,  though  the  loss  or  injury  to  the  goods  was  not 
CMued  by  the  stranding,  but  by  some  other  cause.    {Ihidf) 

A  loss  may  be  total  or  partial ;  and  a  total  loss  may  be  either  actual  or  Losses 
eonstractive.    A  total  loss  is  where  the  subject-matter  of  insurance  is  divided 
either  totaUy  destroyed  or  is  so  damagc<l  as  to  be  worthless,  and  the   into  totiil 
adveutuTe  is  thereby  totally  frustrated.    (Umx  v.  S/ilrader,  3N.  C.  266.)  and  par- 
A  oonstractive  total  loss  is  where  the  thing  insured,  though  still  existing  tial ;  and 
in  fscty  is  lost  for  all  useful  purposes,  so  as  to  justify  the  insured  in   total  into 
afattndoning  all  hLs  interest  in  it  to  the  insurer,  and  claiming  as  for  a  actual  and 
total  loss.    (See  Btmx  v.  Salradcr,  xvjtra  ;  Naylorv.  y>///^*r,  9  B.  A:  C.   construe- 
718  ;  IMdswflrth  v.  }yife,  7  B.  &  C.  794.)    Notice  of  abandonment  must  tive. 
be  given  to  the  underwriters,  unless  there  is  no  part  of  the  subject- 
matter  of  insurance  remaining  which  on  abandonment  can  be  of  any 
Tmloe  to  the  underwriters.     (lianJti/t  v.  Potter,  6   H.  L.   Cases,  83 ; 
Ikrmfforth  v.  Hyde,  18  C.  B.  N.  8.  835  ;  L.  J.  34  C.  P.  207.)     It  need  not  Notice  of 
be  in  writing,  but  it  must  be  certain,  it  must  be  unconditional  and  abandon- 
nnqnalified  (AteMaMertt  v.  Shoolhred^  1  Esp.  239) ;  and  it  must  l)e  given  ment. 
as  soon  as  possible.    (Hunt  v.  B,  Exch,  Annurance  Co,,  6  M.  &  S.  47  ; 
jLmUenbaek  v.  Mackenzie,  3  C.  P.  D.  467.) 

(hlruiatioH  of  the  lo$$,'\ — Where  the  policy  is  a  valued  one— the  esti-   When 
mated  value  of  the  subject-matter  of  insurance  stated  on  the  face  of  it —  policy 
and  the  loss  is  total,  there  is  no  difficulty  about  calculating  the  loss,  and  valued  anil 
the  assured  is  only  bound  to  prove  i^ome  interest  in  the  ship  or  goods,  in   loss  total, 
order  to  take  the  case  out  of  the  statute  19  Geo.  2,  c.  37,  for  ever  since  how  loss ' 
that  statute,  the  usage  has  been  to  permit  the  valuation  flxe<l  on  the  calculated. 
policy  to  stand,  unless  the  defendant  can  show  that  the  plaintiff  had  a 
oohmnble  interest  only,  or  that  he  lias  greatly  overvaJued  the  goods. 
Acting  on  this  principle,  in  North  of  England  Insurance  Asstwiatlon  v. 
Arw^ttrong^  5  Q.  B.  244,  where  a  policy  was  effected  for  £6000  on  the 
ahip  H.  valued  at  £6000,  and  she  was  run  down  and  sunk  by  another 
abip,  and  the  nnderwriteis  paid  the  owners  £6000  as  for  a  total  loss,  it 


382  nrsTnEtAHCE— XABiHE  poucna. 

ordinary  risks,  includinj^  all  perils  of  the  seas,  upon  the  ship 
"  St.  James,"  valued  at  £in,000,  at  and  from  A.  to  B. 

2.  The  plaintiffs  were  interested  in  the  said  ship  to  the 

was  held  that  a  sum  of  .05000  which  the  o^^le^8  subRequcntly  recoTcrcd 
against  the  other  vessel  K'loiij^^ed  to  the  underwriters,  although  the  n»l 
When  loss     value  of  the  *•  H."  was  £9000.     If  the  loss  is  partial,  though  the  poli<7 
partial  \^  valued,  the  j^hiintiff  is  lx)und  to  prove  the  value  of  the  goods  in  the 

though  same  way  as  if  the  jwlicy  were  an  ojKjn  one.    (^Ircing  v.  Manning,  1  H. 

policy  x^  c.  287.)    The  rule  in  the  case  ot  an  open  policy  is  to  estimate  the 

valued.  actual  value  of  the  subject  insured  at  its  actual  or  market  value  at  the 

When  commencement  of  the  risk  ;  and  if  the  claim  be  for  rc{»air8  of  a  ship,  the 

policyopcn.    full  co^t  of  repairs  ^ill  not  be  allowed,  l>ccause  the  owner  substitutes 
new  for  old  materials.    (^Poinffdegfrv  v.  Ji.  Exch,  Atutur.  Qkj  Ry.  t  M. 
378.)    A  deduction  of  one-third  new  for  old,  as  it  is  called,  will  be  made, 
unless  the  ship  is  (»n  her  first  voyai^e  {Pirie  v.  Steele,  2  M.  ^  Rob.  49) ; 
or  i>erhaps  if  she  is  an  iron  ship.   {Lidgett  v.  Scretan,  Ij.  R.  G  C  P.  C16, 
627.)     See  also  Pitman  v.  Uniocrml  yfarine  Jnisurance  Co.,  9  Q.  B.  D, 
193  (C.  A.). 
^' Suing  and       1^  must  be  noticed,  however,  that  besides  the  amount  act uaUy  sob- 
labouring"    scrilKjd  for  by  the  underwriters,  they  may  become  liable  for  avenge 
clause.  losses,  and,  under  the  suinp:  and  labourin<r  clause,  for  moneys  expended 

in  and  about  the  attemptinjf  to  save  or  recover  the  subject  insured,  if 
proi>erly  claimed  in  the  statement  of  claim.  (^Le  Cheminant  ▼.  Peartun, 
4  Taunt.  3(>7.) 

The  underwriters  when,  in  the  case  of  a  total  loss,  they  have  paid  to 
the  assure<l  the  amounts  for  which  they  8nb8cril)cd  the  policy,  are  entitled 
to  the  subject-matter  of  insurance  for  whatever  it  may  be  worth,  and  they 
stand  in  the  shoes  of  the  assured  to  the  extent  that  they  may  bring  iny 
actions  for  their  own  benefit  arising  out  of  the  loss  which  the  assured 
might  have  brought,  and  any  damages  which  the  latter  may  recover 
against  third  jKirsons  for  the  loss  of  or  injury  to  the  vessel  or  cai^go  belonir 
to  them.  (^North  of  J-Imjland  Jnturancr  Co.  v.  Amutfrong,  5  Q.  B,  244.) 
But  they  have  no  higher  rights  than  the  assured,  in  whose  place  they 
stand,  wou]<l  have,  and  if  the  assured  cannot  recover  neither  can  they. 
(^tSiinmofi  v.  T/ii^tnpMon,  5J  App.  Ciis.  279.)  See  also,  in  thi.s  connection,  as 
to  the  rights  of  underwriters,  JJurnand  v.  Jlodoetinaf/ii,  7  App.  Out 
838. 

Mai'ratffif'x.] — There  are  in  the  c^ise  of  all  policies  of  marine  insurance 

certain  warranties  by  the  assured,  some  express,  others  implied.    The* 

A  strict         waiTauties  are  in  the  nature  of  conditions  precedent.    Their  performance 

compliance    "e<^<i  "ot  now  be  averretl  in  the  statement  of  claim,  but  any  particular 

with  ex-        warianty,  the  breach  of  which  is  I'clied  on.  must  be  specially  pl€saded  as 

])res8  war-     ^  defence  in  the  state.ment  of  defence.    Where  the  prdicy  contains  an 

ranticH  express  warranty,  a  literal  and  strict  compliance  with  it  must  be  proved. 

must  he        ^^^^  ^^  ^^  ^^^^  sutlicieiit  to  show  Bomething  tantamount  to  a  performance 

averred  ^^  i*^>  ""less  there  Ikj  a  waiver  or  dispensation  of  performance.     (  Weir  v. 

Aberdrrn,  2  B.  &  A.  820  ;  Croockcwit  v.  Fletcher,  I  H.  &:  N.  893  ;  L.  J. 

26  Ex.  158.) 

Implicil  '^^^  chief  implied  warranties  are  that  there  shall  be  no  deviation  torn 

warrantieB     ^^^  voyage  insured,  and  tliat  the  ship  (in  the  case  of  a  voyage  poUcy)  i* 

of  Hcawor-      seaworthy  at  the  commencemont  of  the  risk  ;  and  a  breach  of  one  or  otber 

thiness  and  ^^  tl»ese  warmnties  avoids  the  iM:)licy,  although  there  has  been  no  fraud. 

Against  ^^y  deviation  from  the  voyage  insured  is  fatal,  although  no  loss  happens 

deviation.      ^"  consequence  of  the  deviation,  and  although  the  loss  in  respect  of  wmdi 

the  underwriters  are  sought  to  be  made  liable  did  not  occur  till  ^fter  tie 

regsel  had  returned  to  the  regnhir  course  of  the  voyage.    A  deviation  does 

not  discharge  the  insurer  from  liability  for  previous  loss,  bnt  only  for 
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amount  insured  at  the  time  of  the  said  insurance,  and  also  at 
the  time  of  the  loss. 

3.  The  said  ship,  while  on  the  said  voyage,  became  a  total 
loss  by  the  perils  of  the  seas. 

The  plaintiff  claims  £100. 


low  accming  after  the  deviation.    {Green  v.  Ymtig,  2  Lord  Raym.  840.) 

All  deriatioiifl  by  reason  of  inevitable  accident  or  stress  of  weather,  to   What  is  a 

obtain  needful  provisions  or  to  do  needful  repairs,  or  avoid  capture,  are   deviation. 

impUed  exceptions  to  this  warranty  ( Urquhart  v.  Barnard,  X  Taunt.  450)  ; 

bat  though  a  deviation  for  the  purpose  of  saving  life  would  be  justifiable. 

a  deviation  merely  to  succour  a  vessel  and  save  property  would  probably 

not  be  an  exception  from  the  warranty.    (See  Lauranre  v.  Sydf^hotttrm, 

6  East,  54  ;  The  Jane,  2  Hagg.  Am.  Kep.  845  ;  8  Kent  Com.  813  ;  ,Soara- 

wmmfa  v.  Scamp,  48  L.  J.  C.  P.  478.)    With  respect  to  the  implied  war-   What  con- 

Tantj  of  aeaworthineas  it  is  meant  that  the  ship  snail  be  in  a  fit  state  as  to   stitatcs 

repairs,  equipment,  and  crew,  and  in  all  other  respects  to  encounter  the   unseawor- 

ordinary  perils  or  the  voyage  insured  at  the  time  of  sailing  on  it,  and   thiness. 

having  rezaid  to  the  particular  subject-matter  of  the  insurance.  {DanleU 

T.  Harris,  L.  R.  10  C.  P.  1.)    But  the  assured  makes  no  warranty  that  the 

vcoaei  shall  continue  seaworthy ;  or  that  the  master  or  crew  will  do  their 

duty  daring  the  voyage  ;  and  their  negligence  or  misconduct  is  no  defence 

to  an  action  on  the  policy  where  the  loss  has  l)een  immediately  occa- 

tioned  l^  the  perils  insured  against.    {Dixtm  v.  Sadler,  5  M.  &  W.  414.) 

Where  a  ship  is  unseaworthy  when  she  sails  on  her  voyage,  the  policy 

is  there  and  then  avoided,  and  it  is  not  set  up  again  by  her  becoming 

Kaworthy  daring  the  course  of  the  voyage.    (^Quebec  Marine  Itutur,  Co, 

T.  Commercial  Bank  of  Canada,  L.  R.  3  P.  C.  234.)    Not  only  does  the   Owner  of 

ship-owner  warrant  that  his  ship  is  seaworthy,  but  the  owner  of  goods   insured 

the  subject  of  insurance  loaded  on  board  ship,  warrants  that  the  ship  is   goods  war- 

semwor&y  {Biceard  v.  Shepherd,  14  Moa  P.  C.  494) ;  and  if  the  ship   rants  the 

tama  oat  to  have  been  unseaworthy,  the  owner  of  the  goods  cannot  recover  ship  is  sea- 

against  the  underwriters.    There  is,  however,  no  implied  warranty  as  to   worthy. 

the  goods  themselves  that  they  are  seaworthy  for  the  voyage.    (Ktwhel 

T.  SoMndcrs,  17  C.  B.  N.  S.  71 ;  L.  J.  33  C.  P.  310.) 

It  is  now  finally  settled  that  this  rule  requiring  seaworthiness  at  the 
oommencement  of  the  risk  only  applies  to  vo^yage  policies.    In  the  case  of  In  tivw 
time  policies  there  is  no  implied  warranty  of  seaworthiness.    (Dudgeon  policies  no 
T.  Pembroke,  2  App.  Cas.  284  ;  46  L.  J.  (H.  L.)  409.)  implieil 

Where  in  a  time  policy  the  ship  was  warranted  "  free  from  capture  and  warranty 
seirare.  and  the  consequences  of  any  attempt  thereat,"  and  in  consequence  of  seawor- 
of  the  barratrous  act  of  the  master  in  smuggling,  the  vessel  was  seized  by  thiness. 
^Muoish  revenue  officers,  it  was  held  that  the  loss  must  be  a8cril)cd  to 
^  capture  and  seizure,"  and  not  to  the  barratry  of  the  master,  and  that 
the  anderwritere  were  not  liable.    (Citrg  v.  Burr,  8  App.  Cas.  393.) 

AtHon  bf  OMignee,] — By  the  31  dc  32  Vict.  c.  86,  s.  1,  it  is  enacted  that 
an  assignee  of  a  policy  of  insurance  may  sue  thereon  in  his  own  name, 
and  that  the  defendant  in  any  action  shall  be  entitled  to  make  any 
defience  which  he  would  have  been  entitled  to  make  if  the  said  action 
had  been  brought  in  the  name  of  the  person  by  whom  or  for  whose  account 
the  policy  sued  upon  was  effected.  But  in  Bella tt  v.  The  Neptune  Marine 
Imtmr,  do.,  49  L.  J.  153,  it  was  held  by  the  Court  of  Appeal  that  in  an 
action  on  a  policy  of  insurance  on  a  ship's  caigo  brought  by  the  assignee 
in  his  own  name,  pursuant  to  the  provisions  of  the  31  &  32  Vict.  c.  86, 
the  defendant  cannot  set  off  any  debt  which  he  could  not  have  set  off 
prior  to  the  passing  of  that  Act,  nor  in  the  opinion  of  the  Court  did 
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3.  Claim  for  Total  Loss  on  a  Voyage  Policy y  and  also  for  an 
Average  Loss,  and  upon  ihe  Suing  and  Lahouring  Clause, 

1.  On  the  5th  of  May,  1880,  the  plaintijf  effected  with  the 
defendant  a  policj  of  marine  inBnrance  against  the  ordinaiy 
risks,  including  all  losses  by  the  perils  of  the  seas  and  fire,  upon 


Order  XIX.  r.  3  alter  the  law  in  that  respect,  for  a  coanter-claim  is  not  a 
defence  within  the  meaning  of  sect.  1  of  the  31  &  32  Vict.  c.  86. 

Defence* — ('on^ealmeHi,\-\t  the  assured  conceals  any  material  fact 
which  relates  to  the  risk  insured,  the  policy  is  void  ( (\irttr  y.  Boehin,  3 
Burr.  1905  ;  RumcU  y.  ThornUm^  6  H.  &  N.  140)  ;  and  it  makes  no  matter 
though  the  fact  were  once  known  to  the  underwriter,  (/"i^  wot  not  prtMcttt 
to  hU  mind  at  the  time  of  effecting  the  insnranee.  {Bate-M  y.  Aeirett, 
L.  R.  2  Q.  B.  595.)  When  the  insurance  was  effected  by  the  principal 
The  as-  personally,  and  he  had  no  knowledge  of  any  material  fact  which  he 
suied  concealed,  but  his  agent  abroad  had  and  designedly  forbore  commnni- 

boaad  to  eating  it  to  his  princii)al  in  order  that  the  latter  might  be  enabled  to  effect 
commoni-  <u^  insurance,  it  was  held  that  the  concealment  of  the  agent  vitiated  the 
cateall  policy.     (Prinuifoot   y.  J/onteJiori,  L.  R.  2  Q.  B.  611.)    The  assured  is 

material  bound  to  communicate  all  the  information  he  has  received,  though  he 
facts.  <lo^  ^^^  know  it  to  be  true,  and  though  it  afterwards  turns  out  to  be 

false.    It  is  important  to  notice,  however,  that  by  mercantile  usage  the 
signing  of  the  slip,  not  the  delivery  out  of  the  policy,  is  the  making  of  the 
contract.    Hence  it  is  only  facts  known  to  the  assured  at  the  former  time 
that  he  is  bound  to  communicate  ;  and  anything  coming  to  his  knowledge 
before  the  delivery  out  of  the  policy,  though  after  the  signing  of  the  slip, 
he  is  not  compelled  to  disclose.     (Lishman  v.  A'.  Maritime  Ineur.  Co., 
L.  R.  8  C.  P.  216  ;  aff.  in  Ex.  Ch.  L.  B.  10  C.  P.  179  ;   (hry  v.  Patton,  7 
Q.  B.  304  ;  9  Q.  B.  577.     See  also  on  this  subject*  Morrison  v.  Universal 
Marine  Jnsur,  Co.,  L.  R.  8  Ex.  197  ;  Lynch  v.  Namilttm,  3  Taunt.  37.) 
It  ia  sufficient  to  communicate  facts  without  the  opinion  or  conclusionH 
But  not         founded  upon  those  facts.    {Bell  v.  BeU,  2  Camp.  479.)    Mere  rumours 
rumours,       or  news  in  the  public  papers  need  not  be  communicated  ^3  Kent  Com. 
nor  opin-      285),  nor  need  facts  which  the  underwriter  is  presumed  to  know,  as  that 
ions  and        a  ship  claased  A.  1  at  Lloyd's  will  be  struck  off  the  Ust  unless  re-6nrveyc<l 
conclu.  in  the  fourth  year  from  the  registratioo.    {Oandy  v.  Adelaide  Marine 

sious,  &c.      Ineur.  (h„  L.  B.  6  Q.  B.  746.) 

Misrejtresentation,'}— 'Any  misrepresentation  of  a  material  fact  by  the 
assured  to  the  underwriters  at  the  time  of  entering  into  the  contract 
avoids  the  policy ;  and  any  misrepresentation  made  to  the  Jirst  of  the 
underwriters  is  regarded  as  made  to  them  all.  {Marsden  v.  B^id,  H 
East,  572  ;  Bell  v.  Oarstairs^  2  Camp.  543.)  A  material  misrepresenta- 
tion will  vitiate  the  policy,  though  the  actual  loss  is  in  no  way  connected 
with  the  misrepresentation,  and  though  no  fraud  was  intended  by  the 
insured.  {Seaman  v.  Ihnerau,  2  Str.  1183.)  If  a  representation  is  not  a 
positive  assertion,  but  only  an  expression  of  opinion,  expectation,  or 
belief,  this  wiU  not  avoid  the  policy,  if  the  assertion  is  made  bond  fide, 
and  in  ignorance  of  the  untruth.  {Barber  v.  Fletcher^  1  Doug.  305 ; 
Anderson  v.  Pacific,  Sfc,,  Jnsur.  Co.,  21  L.  T.  N.  S.  408,  P.  C.)  It  is 
sufficient,  however,  if  the  representation  be  substantiaUy  correct,  and  it 
need  not,  like  a  warranty,  be  strictly  and  literaUy  complied  with. 
{Pandon  ▼.  Watson,  Oowp.  785.) 
Any  fraa-  Frattd.] — ^Any  fraudulent  statement  made  by  the  assured  to  induce  the 
dalent  underwriters  to  accept  the  risk  will  avoid  the  policy.     **  If  the  leprescn- 

statement      tation  was  by  a  fraudulent  design  it  avoids  the  policy  without  staying  to 


Any  mate« 
rial  misre* 
presenta- 
tion avoids 
the  policy. 
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the  ship  ''Queen/'  at  and  from  London  to  Otaga,  and  the 
defendant  subscribed  the  said  policy  for  £200  on  the  said  ship, 
Yalaed  at  £15,000.  The  policy  contained  tlie  usual  suing  and 
labouring  dauae. 

2.  While  the  said  ship  was  upon  the  said  voyage  she  was 
tBtranded  at  G.  by  perils  insured  against,  and  a  particular  aver- 
age loflB,  amounting  to  £100,  was  caused  thereby. 

8.  Afterwards,  and  while  the  said  ship  was  upon  the  said 
Toyage,  a  loss  occurred  within  the  meaning  of  the  policy,  and 
the  plaintiff  thereupon  did  sue  and  labour  in  and  about  the 
defence  of  the  subject-matter  of  insurance,  and  neccssai-ily 
incorred  charges  amounting  to  £70. 

4.  Afterwards,  and  while  the  said  voyage  still  continued,  the 
mii  ship  was  wholly  lost  by  one  of  the  perils  insured  against, 
vis.,  by  fire. 

5.  The  plaintiff,  at  all  the  times  mentioned  in  this  statement 
of  claim,  was  interested  in  the  said  subject-matter  of  insurance 
to  the  amount  subscribed  by  the  defendant. 

The  plaintiff  claims  from  the  defendant  the  sums  of  £100, 
£70,  and  £200. 

Defence, 

1.  The  defendant  denies  that  the  said  shi])  was  stranded  at 
C  bj  any  of  the  perils  insured  against. 

2.  He  denies  that  any  particular  average  loss  was  then  sus- 
tainedL 

8.  A  loss  did  not  afterwards  occur  within  the  meaning  of 
the  policy,  and  the  plaintiff  did  not  sue  and  labour,  in  defence 
of  the  subject-matter  of  insurance,  or  incur  any  charges  in 
<x>nnection  therewith. 

4.  The  said  ship  did  not  become  a  total  loss  by  any  of  the 
perils  insored  against. 


inquire  into  its  materiality."    (Kent  Com.  283.)    If  goods  iiiKurcd  are   wUldcstroj 
OTer-Talued  with  intent  to  defraud  the  underwriter,  the  contract  i»  void,   the  policy. 
jmd  the  aasnTed  cannot  recover  even  for  the  value  actually  on  board 
^Umigh  ▼.  De  La  Gmr,  3  Camp.  .319.) 

Return  of  the  Premium.] — In  many  cases  the  assured  may  recover 
iMck  from  the  underwriters  the  premium  paid  or  some  part  of  it,  as  whei-c 
the  poUcy  was  void  ab  initio,  or  the  risk  never  commenced,  or  where  the 
interest  oiE  the  assured  \&  less  than  the  amount  insured ;  but  there  can  be 
no  retom  where  the  policy  is  void  for  fraud  or  illegality,  or  where  the  rii.k 
hM  once  oommenoeo. 
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5.  The  defendant  further  says  that  the  said  ship  was  wilfully 
set  fire  to  by  the  plaintiff,  or  by  his  orders. 

6.  The  plaintiff  was  not  interested  in  the  subject-matter  of 
insurance  to  the  amount  subscribed  by  the  defendant  at  any 
of  the  times  mentioned  in  the  statement  of  claim. 

7.  The  said  ship  was  not  of  the  value  of  £15,000,  and  was, 
at  the  time  of  insurance,  over-yalued  by  the  plaintiff  with  the 
intention  of  defrauding  the  defendant. 

E»ply. 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 


4.  Claim  for  a  Total  Consttuctive  Loss  on  a  Time  PoUctj, 

1.  On  the  21st  of  March,  1880,  the  defendant  subscribed, 
for  the  sum  of  £50,  a  policy  of  marine  insurance  upon  the 
plaintiff's  ship  the  ''  Mist,''  valued  at  £2000,  and  insured  the 
same  against  the  ordinary  risks,  including  perils  of  the  seas, 
from  noon  of  the  said  21st  of  March,  1880,  to  noon  of  the  8rd 
of  April,  1880. 

2.  On  the  23rd  of  March,  1880,  the  said  ship,  by  the  perils 
of  the  seas,  became  a  constructive  total  loss,  and  notice  of 
abandonment  was  duly  given  by  the  plaintiff  to  the  defendant. 

3.  At  all  the  times  mentioned  in  this  pleading  the  plaintiff 
was  interested  in  the  subject-matter  of  insurance  to  the  amount 
subscribed  by  the  defendant. 

The  plaintiff  claims  £50. 

Dffetice. 

1.  The  defendant  denies  that  the  said  ship  became  a  con- 
structive total  loss. 

2.  The  plaintiff  did  not  give  the  defendant  notice  of  aban- 
donment. 

3.  The  plaintiff  had  ceased  to  have  any  interest  in  the  sub- 
ject-matter of  insurance  at  the  time  of  the  alleged  loss. 

4.  The  defendant  further  says  that  he  was  induced  to  effect 
the  said  insurance  by  the  concealment  by  the  plaintiff  of  cer- 
tain facts  then  known  to  the  plaintiff  and  unknown  to  the 
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defendant,  and  which  onght  to  have  been  commnnicated  by  the 
plaintifF  to  the  defendant,  viz. : — 

[^ffere  9et  out  hriefly  the  material  facts  concealed.'] 

Reply. 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

5.  Claim  for  a  Total  Lose  upon  a  Voyage  Policy  "  Lost  or  not 

Lost:' 

1.  The  defendant,  on  the  18th  of  August,  1880,  subscribed, 
fiir  the  sum  of  £500,  a  policy  of  marine  insurance  upon  the 
plaintiff's  ship  the  "  Royal,"  valued  at  £10,000,  and  insured 
the  same  against  the  ordinary  perils,  including  the  perils  of  the 
sea,  firom  Bombay  to  Southampton,  lost  or  not  lost. 

2.  During  the  said  voyage  the  said  ship  became  a  total  loss 
by  the  perils  insured  against. 

8.  The  plaintiff  was  interested  in  the  said  ship  to  the  amount 
insured  by  the  defendant  at  all  times  material  to  this  pleading. 
The  plaintiff  claims  £500. 

Defence. 

1.  The  said  ship  was  unseaworthy  at  the  conmiencement  of 
the  said  voyage. 

2.  The  said  ship  was  lost  prior  to  the  13th  of  August,  1880, 
and  the  plaintiff  when  he  effected  the  said  policy  with  the  de- 
fendant knew  of  the  said  loss  but  fraudulently  concealed  it 
from  the  defendant. 


6.  Claim  upon  a  Voyage  Policy  in  respect  of  Damage  to  Vessel. 

1.  On  the  18th  of  April,  1879,  the  plaintiff  effected  with  the 
defendant  a  policy  of  marine  insurance  against  loss  by  the 
ordinary  risks,  including  all  perils  of  the  seas,  upon  the  ship 
^I>arwaid,"at  and  from  C.  to  D.,  and  the  defendant  sub 
scribed  the  said  pohcy  for  £150. 

2.  While  the  said  ship  was  on  the  said  voyage,  by  reason  of 
the  perils  insured  against,  one  of  her  boilers  exploded,  and  she 
was  greatly  damag^    The  defendant's  proportion  of  the  said 
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arerage  loss  in  respect  of  the  smn  of  £150  insnied  by  him  is 
£40. 

3.  The  plaintiff  was  interested  in  the  said  ship  to  die  amount 
subscribed  at  the  time  of  the  loss  and  at  the  time  of  entering 
into  the  said  policy. 

The  plaintiff  claims  £40. 

7.  Claim  hy  SJiipperfor  a  Total  Loss  of  Cargo,, 

1.  On  the  2nd  of  May,  1880,  the  plaintiff  effected  with  the 
defendant  a  policy  of  marine  insurance  upon  a  cargo  of  grain 
then  on  board  of  the ''  R./'  valued  at  £3,000,  and  the  defendant 
insured  the  same  against  all  the  ordinary  perils,  inctndiiig  Ion 
by  fire,  at  and  from  M.  to  N.,  to  the  extent  of  the  sum  of  £200. 

2.  During  the  said  voyage  the  said  cargo  was  totally  lost  I7 
fire. 

3.  The  plaintiff  was  interested  in  the  said  cargo  at  all  Uie 
times  mentioned  in  this  claim. 

The  plaintiff  claims  £200. 

Defence, 

1.  The  plaintiff  was  not  interested  in  the  said  cargo  at  the 
time  of  the  loss. 

2.  The  said  ship  was  unsea worthy  at  the  commencement  of 
the  voyage. 

3.  The  defendant  further  says  that  after  the  conmienoement 
of  the  said  voyage  and  before  the  alleged  loss  the  said  ship 
deviated  from  the  said  voyage. 

4.  The  defendant  denies  that  the  said  cargo  was  lost  by  fiie 
as  alleged. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  3rd  paragraph  thereof  he  says  further  that  if  the 
said  ship  did  deviate  from  the  said  voyage  she  did  so  in  older 
to  succour  a  vessel  which  was  in  distress  and  to  save  life  airi 
not  otherwise. 

Rfjoinder. 
The  defendant  joins  issue  on  the  reply. 
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S.  Clam  for  Loss  of  Cargo  by  *'  Restraint  of  Icings^  Jtc.y'  afid 
aliematively  for  a  Retttrn  of  Premium. 

1.  On  the  2nd  of  May,  1880,  the  plaintiff  effected  with  the 
defendant  a  poUcj  of  marine  insurance  upon  a  cargo  of  barley 
yalued  at  £3,500  to  be  shipped  on  board  the  "  A.,"  and  the  de- 
fendant insured  the  same  against  loss  by  any  of  the  ordinary 
perils;  including  "arrests,  restraints  and  detainments  of  all 
IdngSy  princes,  and  people  of  what  nation,  condition,  or  quality 
BoeveTy^  at  and  from  0.  to  B.  to  the  extent  of  £300,  at  a 
premium  of  £12. 

2.  The  said  cargo  of  barley  was  shipped  on  board  the  "  A.," 
.and  during  the  said  voyage  the  said  cargo  was  forcibly  taken 
<iot  of  the  possession  of  the  plaintiff  by  the  Bussian  Goveni- 
ment  and  the  same  has  become  wholly  lost  to  the  plaintiff. 

3.  The  plaintiff  was  interested  in  the  said  cargo  to  the 
amoont  insured  at  the  time  of  the  insurance  and  of  the  loss 

The  plaintiff  claims : — 

(1.)  £800;  or 

(2.)  In  the  event  of  the  plaintiff  not  being  entitled  to  re- 
cover on  the  said  policy,  a  return  of  the  premium 
paid  and  interest. 

Defence. 

1.  The  defendant  says  that  the  said  cargo  was  warranted  by 
the  plaintiff  as  free  from  capture  and  seizure  of  kings,  princes. 

2.  The  said  cargo  was  captured  and  seized  by  the  Russian 
Croyemment  within  the  true  intent  and  meaning  of  the  said 
warranty  and  was  not  lost  to  the  plaintiff  by  any  of  the  perils 
insured  against. 

9.  Clam  on  a  Policy  for  Damage  to  Cargo  insured. 

1.  On  the  7th  October,  1876,  the  plaintiff  effected  with  the 
defendant  a  policy  of  marine  insurance  upon  360  casks  of  olive 
oil,  the  property  of  the  plaintiff,  valued  at  £8,000,  to  be  carried 
by  the  ship  ''B.S.'^  from  6.  to  L.,  and  the  defendant  sub- 
scribed the  said  policy  for  £1,800. 

2.  During  the  said  voyage,  and  while  the  plaintiff's  interest 

z  2 
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in  tl)c  said  casks  of  oil  continued,  divers  of  the  said  casks  were 
by  the  perils  insured  against  greatly  damaged  and  a  quantity  of 
the  said  oil  was  lost. 

Particulars  of  damage : — 

Ten  casks  of  olive  oil  wholly  lost  at  £15  a  caak,  £150. 
The  plaintiif  claims  £150. 

Defence, 

1.  The  defendant  does  not  admit  that  the  said  casks  were 
damaged  and  the  said  oil  lost  by  any  of  the  perils  insured 
against. 

2.  The  said  oil  was  shipped  in  improper  and  insnfficKofc 
casks,  and  the  loss  was  caused  by  the  improper  and  insufficieot 
state  and  inherent  vice  of  the  said  casks. 

3.  The  value  of  a  cask  of  the  said  oil  is  not  £15  or  more 
than  £7. 

10.  Claim  by  Ship-otnier  on  Policy  for  Loss  ofFreigM, 

1.  On  the  17th  of  June,  1878,  Messrs.  J.  and  W.  S.  chartered 
the  plaintiffs'  ship  the  "  S."  to  load  a  complete  cargo  of  rice 
and  convey  it  from  A.  to  B.  at  an  agreed  freight  of  £2,000. 

2.  On  the  25th  of  June,  1878,  the  plaintiifs  effected  a  policj 
of  marine  insurance  with  the  defendant  upon  their  interest  in 
the  said  freight,  and  the  defendant  subscribed  the  said  policj 
for  £100  and  insured  the  same  against  the  ordinary  perils,  in- 
cluding the  perils  of  the  seas. 

3.  During  the  voyage  from  A.  to  B.  and  while  the  plaintiff^! 
interest  in  the  said  freight  continued,  the  said  ship  the" S." 
and  her  cargo  of  rice  were  wholly  lost  by  the  perils  insnred 
against,  and  the  plaintiffs  wholly  lost  the  freight  they  would 
otherwise  have  earned. 

The  plaintiffs  claim  £100. 

11.  Claim  hy  Assiyn^e  of  a  Policy  for  Partmdar  Average  iMi 
and  Expenses  under  Suing  and  Labouring  CbmmM, 

1.  On  the  3rd  of  September,  1880,  Messrs.  G.  &  P.,  of  L,  • 
owners,  insured  with  the  defendant  by  a  policy  of  nuDrina  ii- 
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sorance  of  that  date  18,4G0  dollars  in  ^old  and  3,900  quai-ters  of 
mixed  maize  in  bulk,  fi-ee  of  i)articular  average  unless  caused 
by  burning,  stranding,  sinking,  or  collision,  to  be  shipped 
on  board  the  "  P."  at  and  from  Y.  to  Z.,  and  the  defendant 
sabflcribed  the  said  policy  for  the  sum  of  £200.  The  policy 
contained  the  ordinary  suing  and  labom'ing  clause. 

2.  Messrs.  6.  and  F.  afterwards  sold  the  subject-matter  of 
insnrance  to  the  plaintiff  and  assigned  the  said  pohcy  to  him, 
and  the  plaintiff  continued  to  possess  the  beneficial  interest 
therein  up  to  and  including  the  time  of  the  losses  hereinafter 
mentioned. 

8.  While  the  "  P."  was  on  the  said  voyage  she  was  stranded 
near  C.  by  perils  insured  against,  viz.,  the  perils  of  the  seas,  and 
a  particular  average  loss  amounting  to  £200  under  the  said 
policy  was  caused  by  the  said  stranding. 

4.  Afterwards  and  during  the  said  voyage  a  loss  occurred 
within  the  meaning  of  the  policy,  and  the  plaintiff  in  suing 
and  labonnng  in  the  defence  of  the  subject-matter  of  in- 
surance incurred  expenses  to  the  amount  of  £70. 

Particulars  of  the  said  expenses,  exceeding  three  folios  in 
length,  accompany. 

The  plaintiff  claims  £270. 


Insurance— II.  Iiife  Policies  0^). 
1.  Claim  by  Adminutrator  of  Assured  upon  a  Life  Policy. 

1.  The  plaintiff  is  the  administrator  of  the  personal  effects  of 
A.  B.,  deceased. 

2.  The  said  A.  B.,  on  the  13th  of  May,  1878,  effected  a 

(a)  A  contract  of  life  insurance  differs  from  a  contract  of  marine  in-  -I't 

saranoe  in  this,  that  it  is  not  a  contract  of  indemnity  merely  like  the  i«auranco 
latter,  but  an  undertaking  by  the  insurers  to  pay  a  sum  certain  upon  the  -i 

death  of  a  given  life.    It  is  necessary,  however,  that  the  insurer  should      contract 
have  an  interest  in  the  life  insured,  at  the  time  of  entering  into  the     £  indem- 
inrarance  (see  the  14  Geo.  3,  c.  48,  ss.  1,  2,  by  which  it  is  also  provided     •. 
that  the  name  of  the  person  interested,  or  for  whose  use  or  benefit  or  on       ^* 

whose  account  the  policy  is  made,  shall  be  inserted  in  it),  though  it  is  not  insurer 

necessaij  that  this  interest  should  continue  till  the  death  of  the  person  j^^x^x  iiave 

insured.   (See  Dalbtf  v.  India ^  <$y..  Life  Assurance  Co.,  15  C.  B.  365  ;  L.  J.  pecuniary 

24  C.  P.  2  ;  and  2  Smith's  Leading  Cases,  7th  ed..  260,  and  notes  thereto.)  interest  at 

As  to  what  constitutes  an  insurable  interest,  it  has  been  held  that  a  ^],e  ^^le 

pecuniary  interest  is  meant,  and  therefore  an  insurance  by  a  father  in  ^f  contract. 
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policy  of  life  insurance  with  the  defendant  company  for  the 
sum  of  £1000,  and  the  defendant  company  agreed  to  pay  to 


WLat 
auioiin 
to  an 
insurable 
interest. . 


Assign- 
ment of  life 
policies. 


The  effect 
of  false 
or  fraudu- 
lent niisre- 
preNenta- 
tion  by  the 
iLssured. 


\Vhen  tiie 
assured 
commits 
suicide. 


hi8  own  name  on  the  life  of  his  son,  he  having  no  ])ecaniarj  interest  in 
it,  i^  void.  (Jlalford  v.  A'y/w<'r,  10  B.  &  C.  724  ;  Worthingti^H  v.  CkriU^ 
45  L.  J.  f'h.  259  ;  1  Ch.  D.  419.)  But  everyone  has  an  interest  in  his  own 
life,  and  if  lie  insurer  it  his  executor  is  not  bound  to  show  any  interest 
beyond  this  {Wainrfv?'ight  v.  Jiland,  1  M.  &  Rob.  481)  ;  so  a  wife  may 
iiwure  her  husband's  life  {Heed  v.  Ifoyal  Exchange  AMwram'e  (h.,  Peake 
Add.  Ca.  70)  ;  and  now  by  the  45  &  46  Vict.  c.  75,  s.  11,  a  married  woman 
may  effect  a  policy  of  insurance  upon  her  own  life  or  the  life  of  her  has- 
l)and  for  her  separate  u^e.  and  the  same  and  all  benefit  thereof  shall 
enure  to  her  accordingly.  So  a  creditor  may  insure  his  debtor's  life. 
QAndersoH  v.  £dh;  Park  Ins.  8th  c<l.  914.)  As  in  the  case  of  marine 
poliricssoin  the  case  of  life  policies,  the  assured  can  only  recover  the 
amount  of  liis  insurable  interest  in  the  life  of  the  person  insured  ;  and  if 
he  chances  to  have  it  covered  by  several  policies,  he  can  only  recover  the 
amount  on  one  or  more  policies.  (^Hebthm  v.  IVett,  3  B.  &  S.  579 ;  L.  J. 
32  Q.  B.  85.) 

Life  policies  may  be  assigned,  and  by  the  30  &  31  Vict.  c.  144,  the 
assignee  may  sue  in  his  own  name  upon  gi\ing  ^Titten  notice  of  such 
assignment  to  the  assurance  company  liable  under  the  policy.  A  writt«n 
agreement  by  the  o>vncr  of  a  life  policy  to  execute  an  assignment  of  it  i» 
not  an  assignment  within  the  Act,  and  notice  of  such  an  assignment  to 
the  insurance  office  does  not  give  priority  over  the  prior  equitable  title  of 
a  person  who  had  not  given  notice.  (  Spencer  v.  Clarke^  9  Ch.  D.  137 ; 
47  L.  J.  Ch.  692.) 

Whciti  an  equitable  mortgagee  of  a  policy  of  life  insurance  sues  the 
companv  for  the  policy  monies,  the  Court  of  Appeal  intimated  in  WeUter 
V.  The  hritiih  Empire  Mutual  Life  A»*Hrance  Co.,  49  L.  J.  Ch,  769;  U 
Oh.  D.  169  (dissenting  fRim  Crottidey  v.  The  Citv  of  GUrngow  €b.,4  CLD. 
421  ;  46  L.  J.  Ch.  ()5),  that  the  presence  on  the  reconl  of  the  pcrscHial 
representatives  of  the  assured  ought  not  to  1>e  dispensed  with. 

An  assignee  of  a  life  i)olicy  need  not  show  any  interest  in  the  life  of 
the  person  insured,  other  than  the  original  interest  of  his  assignor  at  the 
time  of  the  entering  into  the  policy.    (^AnhUy  v.  Ashley,  3  Sim.  149.) 

The  assured  usually  subscribes  a  declaration  answenng  facts  inquired 
of  by  the  insurers,  and  it  is  made  a  condition  that  if  any  be  untruly 
answered,  the  policy  is  to  be  void.     In  such  a  case  the  policy  is  void 
though  therc  is  no  intentional  untnith  {Macdonald  v.  LaiL\  <<t.,  I/utmnft 
(\,  L.  R.  9  Q.  B.  .328  ;  The  Landon  Asituratice  Co,  v.  Manftely  11  Ch.  D. 
363  ;  48  L.J.  Ch.  331)  ;  and  it  makes  no  matter  though  the  misstatement 
is  found  by  the  jury  to  be  immaterial,  for  as  the  basis  of  the  contract  is 
the  truth  of  the  representation,  its  materiality  is  not  in  question,  sod 
ought  not  to  be  left  to  the  jury.    (^Anderson  v.  Fitzgerald,  4  H.  L.  C. 
484  ;  Oizejiave  v.  Jiritish  E^uifabl^  AjMurance  Qk,  6  C.  B.  N.  S.  437 ;  L 
J.  28  C.  P.  259.)     But  mere  representations  and  statements  which  torn 
out  untrue  will  not  avoid  a  life  policy,  unless  the  ix>licy  purport  to  be 
based  upon  their  truth,  or  there  be  fraud.    (  Wheelton  v.  Jiarautg,9  E. 
&  B.  232  ;  L.  J.  26  Q.  B.  265.) 

There  is  generally  a  clause  in  life  policies  avoiding  the  policy  if 
the  person  whose  life  is  insured  *'  commits  suicide,"  or  "  dies  by  his  own 
hand  ;  **  and  this  clause  has  been  construed  to  include  all  rolnntaiy  self- 
destruction,  though  not  fehjnious.  Therefore,  where,  as  often  happens,  t 
man  whose  life  is  insured  (there  being  a  clause  of  the  kind  in  the  p6Ikj)t 
commits  suicide  in  a  fit  of  insanity,  lus  representatives,  or  those  woo  hoU 
the  policy,  cannot  recover  on  it.  CC^ift  v.  Schivabe,  3  C.  B.  437 ;  Jhramf 
V.  JfflrrodaiUt  5  C.  B.  380 ;  but  see  Smith's  Mercantile  Law,  9th  eiL 
404—5.) 
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his  executors,  administrators,  or  assigns,  the  said  sum  of  £1000 
within  three  months  of  the  death  of  the  said  A.  B.,  and  notice 
to  the  defendant's  company  thereof. 

8.  A.  B.,  daring  the  continuance  of  the  said  policy,  and 
more  than  three  months  ago,  died,  and  the  defendant's  com- 
pany have  had  three  months'  notice  of  his  death. 

The  plamtiff  claims  £1000. 

Defence, 

1.  It  was  an  express  condition  of  the  said  policy  of  insurance 
that  the  defendant  company  should  not  he  liable  to  pay  the 
said  som  of  £1000,  or  any  part  thereof,  to  the  executors,  ad- 
ministrators or  assigns  of  the  said  A.  B.,  if  he  should  commit 
Boicide,  or  die  by  his  own  hand. 

2.  The  said  A.  B.  did  commit  suicide,  and  died  by  his  own 
hands. 

Reply. 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  Cflaim  by  a  Creditor  upon  a  Policy  of  Insurance  on  the  Life 

of  his  Deltor, 

1.  On  the  5th  of  May,  1860,  the  plaintiff  was  the  creditor  of 
C.  D.,  of  R,  for  more  than  £500. 

2.  On  the  said  5th  of  May,  18G0,  the  plaintiff  insured  the 

Where  a  policy  of  insurance  against  death  contained  a  proviso  that  the 
inmiTed  should  not  be  entitle^l  to  make  any  claim  for  any  injury  from  any 
accident,  unless  such  injury  should  be  caused  by  some  outward  and 
risible  means  of  which  proof  could  be  furnished,  and  that  ^'  this  insurance 
shall  not  extend  to  any  injury  caused  by  or  arising  from  natural  disease 
or  weakness  or  exhaustion  consequent  upon  disease;"  and  the  in- 
soied  was  seized  with  an  epileptic  fit  whilst  crossing  a  shallow  stream, 
and  fell  down  in  the  water  and  was  drowned,  it  was  held  by  the  Court  of 
Appeal  that  the  circumstances  of  the  insured's  death  were  not  such  as  to 
reliere  the  insurance  company  from  liability.  (  Winspear  v.  Accident  Ins, 
Of.f  60  L.  J.  Ex.  292.)  And  so  where  in  the  policy  there  was  a  proyiso 
excepting  the  liability  of  the  insurance  company  when  the  death  was 
caosed  by  any  "  fit/'  &c.,  and  the  insured  was  seized  with  an  epileptic 
fit,  and  falling  down  was  killed  by  an  engine  passing  over  him,  it  was 
held  that  the  company  was  stiU  liable  to  pay  the  amount  insured. 
(^Lawrente  y.  The  Aeoidewt  Iruurance  Co,,  50  L.  J.  Q.  B.  622.) 

A  policy  of  assurance  does  not  bear  interest,  and  a  plaintiff  can  only 
Teoorer  it  where  the  jury  give  it  in  the  nature  of  daxnages  for  anj  im- 
proper delay  on  the  part  of  the  company  in  settling  the  claim.  (JiSehster 
T.  The  Bfi&ik  Empire  Muttial  Of,,  quoted  supra,') 
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life  of  the  said  G.  D.  with  the  defendants,  and  the  defendants 
agreed  to  pay  to  the  plaintiff  the  sum  of  £500  npon  the  death 
of  the  said  G.  D.,  if  the  said  policy  was  then  snbsisting,  to- 
gether with  all  honuses  which  might  accrue  upon  the  said 
policy. 

8.  The  said  G.  D.  died  on  the  15th  of  June,  1880,  during 
the  continued  subsistence  of  the  said  polk^. 

The  plaintiff  claims  :-* 

(1)  £500,  and 

(2)  £400  for  bonuses  accrued  due  on  the  said  policy. 

1.  The  defendants  say  that  it  was  a  term  of  the  said  contract 
of  assurance  that  the  said  G.  D.  should  tmthfolly  answer  cer- 
tain questions  then  submitted  to  him  in  writing  by  the  defend- 
ants, and  that,  if  the  said  answers  were  in  any  particular  in- 
accurate, the  said  policy  should  be  deemed  to  be  void. 

2.  The  said  G.  D.  did  not  truthfully  answer  all  the  said  ques- 
tions, but,  on  the  contrary,  falsely  stated  that  he  had  never 
applied  to  any  other  insurance  company  for  a  policy  of  insur- 
ance, whereas,  in  fact,  he  had  previously  applied  to  the  Globe 
Insurance  Gompany. 

8.  Claim  hy  Assiffnee  of  a  Life  Policy. 

1.  By  a  policy  of  life  insurance  dated  the  10th  of  August, 
1880,  the  defendants  agreed  with  M.  0.,  of  T.,  that  they  would 
pay  to  his  executors,  administrators  or  assigns,  the  sum  of 
£1000  within  three  months  of  due  notice  received  by  them  of 
his  death. 

2.  On  the  1st  of  September,  1880,  the  said  M.  O.  assigned 
the  said  policy  of  insurance  to  the  plaintiff,  who  forthwith 
gave  notice  in  writing  of  such  assignment  to  the  defendants. 

3.  M.  0.  died  on  the  8rd  of  October,  1880,  and  the  defend- 
ants have  had  three  months'  notice  of  his  death. 

The  plaintiff  claims  £1000. 

4.  Claim  hy  an  Equitable  Mortgagee  of  a  Life  Policy, 

1.  On  the  2nd  of  March,  1847,  the  defendants,  the  "G" 
Company,  by  a  policy  of  that  date  insured  the  life  of  Robert 
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Brown  for  £500,  at  a  quarterly  premium  of  £5  lis.  Sd.,  and 
agreed  that  if  the  said  premiums  were  duly  paid,  they  would 
pay  to  the  executors,  administrators  or  assigns  of  the  said 
Bobfflt  Brown,  the  sum  of  £500,  with  all  bonuses  which  might 
have  accrued  upon  the  said  sum,  within  two  months  of  his  death. 

2.  On  the  8rd  of  March,  1847,  the  said  Robert  Brown  de- 
posited the  said  policy  with  the  plaintiff  as  security  for  a  debt 
of  £435. 

3.  Robert  Brown  paid  the  quarterly  instalments  only  down 
to  the  3rd  of  August,  1848,  and  from  that  time  to  the  death 
of  the  said  Robert  Brown,  the  said  instahnents  were  j)aid  by 
die  plaintiff. 

4.  Robert  Brown  died  insolvent  in  December,  1874,  by  his 
will  appointing  the  defendant,  A.  B.,  his  executor,  and  the 
defendants,  the  "  C  "  Company,  have  had  two  months'  notice 
of  his  death. 

The  plaintiff  claims  : — 

(1)  A  declaration  that  the  said  policy  was  deposited  with 

him,  and  remained  as  a  security  for  the  debt  of  £435, 
and  the  sum  of  £578  10*.  paid  for  premiums  ; 

(2)  That  the  defendants,  the  **  C  "  Company,  be  directed  to 

pay  over  to  him  the  said  sum  of  £500,  and  £360 
bonuses. 


Insurance—Ill.  Fire  Folicies  (a). 
1.  Claim  an  a  Fire  Policy. 

1.  On  the  13th  of  May,  1880,  the  plaintiff  effected  with  the 
defendant  a  policy  of  insurance  against  loss  or  dam^e  from 

(a)  A  fire  policy  is,  like  a  marine  policy,  a  contract  of  indemnity,  and    Fire  policy 
the  aaBored  can  only  recover  the  actual  loss  or  damage  sustained  accord-   a  contract 
ing  to  the  quality  and  value  of  the  goods  at  the  time  of  the  fire.    (CViap-   of  indem- 
man  v.  Pole,  22  L.  T.  N.  S.  306  ;  Castdlain  v.  Preston,  11  Q.  B.  Div.  380 ;    nity. 
49  L.  T.  29)  ;  and  it  is  necessary  to  show  an  interest  in  the  subject  in- 
sored,  at  the  time  both  of  insuring  and  of  the  fire.    {Lynch  v.  DalzeU,  4 
Bro.  P.  C.  431 ;  Saddlers'  Co.  v.  Badcock,  2  Atk.  554.)    Warehousemen 
Bud  wharfinflers  may  insure  their  customers*  goods  in  their  custody. 
(  Water*  t.  Monarch  Assurance  Co.,  5  £.  &  B.  870  ;  L.  J.  25  Q.  B.  102.) 
A  earner  may  insuie  the  goods  in  his  custody,  and  he  may  recover  the 
whole  valne  of  the  goods  lost  by  fire,  although  the  owner  of  the  goods 
maj  be  disabled  from  recovering  from  the  carrier  by  reason  of  the  value 
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fire  upon  the  household  famitnre  in  the  plaintiff ^8  house.  No, 
16,  Gaiford  Terrace,  Chelsea,  for  the  sum  of  £500,  and  from 
the  said  13th  of  Haj,  1880,  until  the  18th  of  Maj,  1881. 


The  in- 
sarable 
interest. 


Bffectof 
alteration 
of  pro- 
perty. 

Aste  loss 
byoogli- 
geoce  of 
insured. 


The  in- 
sured en- 
titled to  all 
the  righto 
of  the  as- 
sured. 


not  being  declared  under  the  Carriers*  Act.  (^Londom  ^*  Norths  Western 
Railway  Co.  v.  Glyn,  1  B.  &  E.  652 ;  L.  J.  28  Q.  B.  188 ;  Ubsworth  v. 
Alliance  Marine  Insurance  Co.,  L.  R.  8  C.  P.  596.)  But  anything  the 
carrier  recovers  over  and  above  his  own  beneficial  interest  he  holds  in 
trast  for  the  owners  (ibid.).  A  person  who  has  a  limited  interest  in  the 
subject-matter  of  insurance,  as  a  tenant  for  life,  or  remainderman,  or  a 
mortgagee,  can  if  he  likes  insure  for  the  full  value  of  the  thing  in  question, 
but  if  he  intended  merely  to  cover  his  own  interest  he  can  only  recover 
the  amount  <.«f  it.  On  the  other  hand,  if  he  intended  to  cover  the  other 
persons  interested,  he  may  recover  the  whole  value  from  the  insorance 
office,  but  he  holds  the  surplus  in  trust  for  the  persons  beneficially 
interested.  (Per  Bo  wen,  L.«f.,  in  Castellain  v.  Pretton,  tupra.^  This 
results  from  the  principle  which  was  laid  down  in  the  last  case  in  ite  most 
inflexible  form,  that  a  contract  of  fire  insurance  can  never  be  anything 
more  than  an  indemnity. 

The  property  intended  to  be  insured  must  be  described  in  the  policy^ 
and  there  is  generally  a  condition  against  any  alteration  in  the  premises 
after  the  making  of  the  policy ;  and  when  this  is  the  case  any  material 
alteration  will  avoid  the  policy.  But  where  there  is  no  condition  of  the 
kind  a  subsequent  change,  as  by  setting  up  a  more  hazardous  trade  in 
them,  if  without  fraud,  will  not  destroy  the  policy.  (Pirn  v.  Heidf  6  IL 
k  Or.  I.)  The  policy  covers  a  loss  by  fire  owing  to  the  n^Ugence  of  the 
assured  himself,  if  there  be  no  fraud.    (Shaw  v.  Rohberdt^  6  Ad.  &  S.  75.) 

In  Cbllingridge  v.  Royal  Exchange  Agsvrance  Co.,  3  Q.  B.  D.1173,  it 
was  held  that  though  at  the  time  of  the  loss  the  assured  had  contracted 
to  sell  the  property  in  question,  he  was  still  entitled  to  recover  the  whole 
amount  insured  from  the  defendants ;  but  where  between  the  date  of  sale 
and  completion  the  insured  premises  were  damaged  by  fire,  and  the 
vendor  received  the  insurance  money  from  the  company,  it  was  held  that 
upon  the  completion  of  the  purchase  and  the  receipt  by  him  of  the  whole 
amount  of  the  purchase  money,  the  insurance  company  were  entitled 
to  recover  back  again  the  insurance  money  they  had  paid.  (  Oastellain  v. 
Pretton  (C.  A.),  supra.) 

It  was  laid  down  clearly  in  the  case  of  Darrell  v.  TihbetSf  5  Q.  B.  Div. 
TifiO,  following  Korth  British  Ry.  Co.  v.  London^  Liverpool^  <J"  6lohr 
Insurance  Qk,  5  Ch.  Div.  569,  that  a  policy  of  fire  insurance  being  only 
a  contract  of  indemnity  upon  payment  of  the  amount  insured,  the 
insurer  is  entitled  to  be  put  in  the  place  of  the  assured ;  and  if  at  a  sub- 
sequent time  the  assured  receives  compensation  from  other  sources  for 
the  loss  sustained,  the  insurer  is  entitled  to  recover  from  the  assured  an^ 
sum  which  he  may  have  received  in  excess  of  the  loss  actually  suffered 
by  him.     Castellain  v.  Preston  is  in  full  accordance  with  this  principle. 

A  house  insured  by  the  vendor  was,  after  the  date  of  the  contract  for 
sale,  but  before  completion  partly  burnt  down,  and  the  vendor  received 
the  insurance  money.  In  these  circumstances  it  was  held  by  majority 
of  the  Court  of  App«d  that  the  purchaser  as  against  the  vendor  could 
not  recover  the  insurance  moneys  either  as  an  abatement  of  his  purchase 
money  or  for  the  reinstatement  of  the  premises.  (Rayner  v.  Preston,  50 
L.  J.  Ch.  472.) 

Unlike  life  and  marine  policies,  a  fire  policy  is  not  assignable  under 
any  statute  ;  but  in  equity  even  a  fire  policy  may  be  assigned  so  as  to 
give  the  assignee  the  right  to  sue  upon  it  in  his  own  name  (j^er  Brett, 
L.J.,  in  Rayner  v.  Preston^  supra)  ;  and  where  by  agreement  between 
the  parties  the  beneficial  interest  in  a  property  has  passed  from  the 
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2.  On  the  15th  of  September,  1880,  the  said  household  fiir- 
nitore  was  wholly  destroyed  by  fire. 
The  plaintiff  claims  £500. 

Befmce. 

1.  The  defendant  does  not  admit  that  any  pait  of  the  said 
household  fomiture  was  destroyed  by  fire. 

2.  The  plaintiff,  with  the  intention  of  defrauding  the  de- 
fendant, wilfully  set  fire  to  his  said  premises,  and  any  loss  or 
damage  which  happened  to  the  said  furniture  was  by  reason  of 
the  said  wilful  and  fraudulent  act  of  the  plaintiff. 

2.  Another  Claim  vpon  a  Fire  Policy, 

1.  On  the  1st  of  February,  1880,  the  defendant  insured  the 
plaintiff  *s  mill  at  Blackburn  against  loss  or  damage  from  fire 
for  the  sum  of  £5000,  and  the  stock-in-trade  therein  for  the 
further  sum  of  £3500,  and  he  agreed  that  in  the  event  of  any 
loss  or  damage  happening  to  the  said  subject-matter  of  in- 
smaace  by  the  peril  insured  against  on  or  before  the  1st  of 
February,  1881,  that  he  would  make  good  the  same  to  the 
plaintiff  to  the  amount  insured. 

2.  On  the  13th  of  Jaimary,  1881,  the  plaintiff's  said  mill 
was  partially  destroyed  by  fii*e  and  his  stock-in-trade  was  much 
damaged  by  fire. 

Fall  particulars,  exceeding  three  folios  in  length,  of  the 
damage  done  are  delivered  herewith. 

The  plaintiff  claims : — 

(1)  £4000  in  respect  of  the  injury  to  the  mill ;  and 

(2)  £2000    in   respect    of    the    injury    to    the    stock-in- 

trade. 

Defence. 

1.  It  was  a  term  of  the  said  contract  of  insurance  that  if  the 
plaintiff  should  begin  to  carry  on  any  dangerous  business  upon 
the  insured  premises  during  the  continuance  of  the  policy 

msnred  to  another,  and  there  is  au  express  agreement  that  the  rights 
under  the  policy  shall  also  pass,  anything  which  the  insured  might 
reocnrer  (provided  he  had  sufficient  interest  left  to  sue)  he  would  hold  as 
trustee  for  the  other. 
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the  same  should  at  once  become  void,  and  the  defendant  should 
not  be  further  liable  under  it. 

2.  In  the  month  of  November,  1880,  the  plaintiff  com- 
menced the  manufacture  of  gunpowder  upon  the  said  premisesy 
which  was  a  dangerous  business  within  the  meaning  of  the 
policy. 

3.  In  the  alternative  the  defendant  brings  into  court  the 
sum  of  £1000,  and  says  that  the  same  is  sufficient  to  satisfy 
the  plaintiff's  claim  herein. 

B&ply. 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

3.  Claim  by  Imurance  Company  to  Sacaver  back  Insurance 

Monies  paid  by  ihem. 

1.  The  plaintiff  is  the  chairman  and  public  officer  of  the 
**  6."  insurance  office. 

2.  On  the  10th  of  May,  1879,  the  defendant  effected  a  policy 
of  insurance  against  loss  or  damage  by  fire  with  the  plaintiff's 
company  upon  a  house  and  workshop  in  Suffolk  Street,  Liver- 
pool, for  the  sum  of  £1000. 

8.  On  the  7th  of  November,  1879,  and  during  the  subsis- 
tence of  the  said  policy,  a  loss  or  damage  by  fire  occurred  upon 
the  said  premises,  and  the  plaintiff's  company  paid  to  the 
defendant  the  sum  of  £330  under  the  said  policy  in  respect 
thereof. 

4.  Prior  to  the  said  7th  of  November,  1879,  the  defendant 
had  contracted  to  sell  the  said  insured  premises  to  one  A.  B. 
for  £3000. 

5.  Subsequently  to  the  said  7th  of  November,  and  after  the 
receipt  by  the  defendant  of  the  said  sum  of  £380,  the  said  con- 
tract of  sale  was  completed,  and  the  defendant  received  the  full 
stipulated  price  of  £8000. 

The  plaintiff  claims  £330. 
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Insuranoe— IV.  Policy  against  Accidents. 

Claim  upon  a  Policy  of  Insurance  against  Personal  Injuries 

caused  hj  Accident 

1.  On  the  Isfc  of  June,  1880,  the  defendants,  in  consideration 
of  a  sum  then  paid  to  them,  agreed  with  the  plaintiff  that  if  the 
plaintiff  was  injured  by  any  railway  accident  while  on  a  journey 
from  London  to  Liverpool  that  day  they  would  pay  to  him  the 
sum  of  £G  a  week  for  eveiy  week  that  he  was  incapacitated  by 
gnch  accident  from  following  his  ordinary  business. 

2.  While  on  the  said  journey  the  plaintiff  was  seriously 
injured  by  a  railway  accident,  and  he  has  been  miable  for  ten 
weeks  to  follow  his  ordinary  business  and  is  still  unable. 

The  plaintiff  claims  £60. 

Defence, 

1.  The  defendants  deny  that  the  plaintiff  sustained  any 
injuiy  while  upon  the  said  journey. 

2.  The  plaintiff  has  not  been  unable  for  the  last  ten  weeks  or 
at  all  to  follow  his  ordinary  business  nor  is  he  now  unable 
to  do  so. 


Intoxication  (a). 
D^ence  of  InUmcatian  to  a  dam  for  Breach  of  Contract. 

At  ttic  time  of  making  the  alleged  contract  the  defendant 
mis  so  drunk  as  to  be  incapable  of  transacting  business  or 
Imowing  what  he  was  about,  as  the  plaintiff  then  well  knew. 

Beply. 

After  the  defendant  became  sober  and  was  able  to  transact 
business  he  ratified  and  confirmed  the  said  contract. 

(0)  The  law  ib  now  well  settled  that  the  contract  of  a  drnnken  man  is 
TfddahU  merely,  not  Toid,  and  though  if  at  the  time  he  entered  into  it 
the  other  fMurtj  knew  he  was  intoxicated,  it  cannot  be  enforced  a^inst 
him,  yet  if  after  he  becomes  sober  he  ratifies  or  adopts  it,  he  is  boand. 
T\n%  is  the  effect  of  the  decision  in  Matthews  y.  Baxter,  L.  R.  8  Ex.  132  ; 
and  see  also  Pollock  on  Contracts,  3rd  ed.,  p.  104. 
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Issue— Feigned  Issue  (a). 
Feigned  Issue  ufider  8^9  Vict,  c.  118,  s.  56. 

Whereas  in  and  prior  to  the  month  of  October,  1879,  pro- 
ceedings were  being,  and  still  are  being  had  and  taJken  nnder 
the  General  Inclosnre  Act  8  &  9  Vict.  c.  118,  for  the  inelofioie 
of  certain  commons  and  waste  grounds  called  E.  GommoD, 
being  situate  in  the  lordship  of  E.,  in  the  Manor  of  B.,  in  the 
county  of  AV.  And  whereas  the  plaintiff  was  and  is  owner  of  a 
certain  farm,  lands,  and  premises  called  or  known  as  S.,  in  the 
to^Mlship  (»r  lordship  of  B.,  in  the  said  manor  of  B.,  and  in  the 
parish  of  B.  And  whereas  on  or  about  the  4th  day  of  Octob^, 
]  879,  the  plaintiff  duly  made  his  claim  in  Avriting  bearing  that 
date,  and  addressed  to  the  valuer  acting  in  the  matter  of  the 
said  inclosure  of  the  said  commons  and  waste  grounds  called 
E.,  whereby  the  plaintiff  claimed  in  effect  a  right  of  common 
upon  the  said  commons  and  waste  grounds  for  and  iu  respect 
or  right  of  the  said  farm  and  lands  called  S.,  described  in  a 
schedule  to  the  said  claim.  And  the  plaintiff  further  claimed 
such  conmion  right  and  interest  on  the  said  commons  and 
waste  grounds  in  respect  of  the  said  farm  lands  and  premises 
belonging  to  him  and  described  in  the  said  schedule,  by  reason 


(a)  Upon  the  inclosure  of  commons  parties  (lisRatisfied  with  the  deci- 
sion of  the  commimionerH  appointed  under  the  Act  to  determine  their 
rights  can  api)enl,  by  means  of  a  feigned  issue,  to  the  next  nssizeii.  The 
Inclosure  Act  of  1845  (the  8  &  9  Vict.  c.  118)  provides  that  upon  tbe 
inclosure  of  any  common  all  persons  who  claim  allotments  shall  within  a 
specitied  time  give  notice  in  writing  of  their  claims  to  the  Tihier 
appointed.  By  sect.  48  the  valuer  in  the  first  instance  adjudicates  npoB 
the  claims,  subject  to  an  appeal  to  an  assistant  commissioner.  The 
assistant  commissioner  in  the  case  of  an  appeal  re-hears  the  whole  matter 
generally  at  a  place  of  meeting  near  the  locu*  in  quo,  and  the  parties  are 
entitled  to  lie  heanl  by  their  counsel  or  solicitor.  There  is  a  Btill  farther 
appeal  by  sect.  56  if  any  person  is  dissatisfied  with  the  decision  of  the 
commissioner.  In  such  a  case,  if  the  party  dissatisfied  causes  notice  of 
his  dissatisfaction  to  be  given  in  writing  niithin  thirty  days,  he  msj 
bring  an  action  upon  a  feigned  issue  against  the  person  in  whose  Umnr 
a  determination  has  been  mode,  or  against  the  commissioners,  and  no* 
ceed  to  a  trial  at  the  next  assizes.  The  proceedings  are  similar  to  those 
in  an  ordinary  action.  A  writ  is  issued  and  served  upon  the  penons 
against  whom  the  action  is  brought ;  the  feigned  issue  is  settled,  in  the 
event  of  disagnxH^ment,  by  a  master  or  judge  at  chambers ;  and  the  erne 
is  in  due  course  heard  and  disposed  of  at  the  assizes. 

The  form  given  above  was  used  in  a  number  of  cases  reoentlj  txied  at 
the  Westmoreland  Assizes. 
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that  sach  common  right  and  interest  had  been  actually  enjoyed 
by  the  plaintiff  and  his  predecessors,  owners  or  occupiers  for 
the  time  being  of  the  said  last-mentioned  lands  and  premises, 
claiming  right  thereto  without  interruption  for  the  full  periods 
mentioned  in  and  required  by  the  Act  of  Parliament  made  and 
passed  in  the  2nd  and  8rd  years  of  the  reign  of  his  late  Majesty 
King  William  the  4th,  intituled  an  Act  for  shortening  the  time 
of  prescription  in  certain  cases,  and  also  from  time  whereof 
the  memory  of  man  runs  not  to  the  contrary.    And  whereas  on 
4XC  about  the  20th  day  of  November,  1879,  the  defendants  by 
writing  signed  by  them,  and  l)earing  that  date,  gave  notice  to 
the  plaintiff  that  they  being  owners  of  land  in  the  township  of 
E^  in  the  parish  of  B.,  in  the  county  of  W.,  and  residing  in 
the  said  township,  thereby  objected  to  the  claim  made  by  the 
phintiff  to  a  right  of  common  on  the  commons  and  waste 
gnmnds  called  E.,  in  the  said  county.    And  whereas  on  or 
iiboot  the  8th,  9th  and  10th  days  of  January,  1880,  the  valuer 
justing  in  the  matter  of  the  said  inclosure  heard  cndence  ad- 
dnoed  by  the  plaintiff  in  support  of  his  said  claim  and  evidence 
addnced  by  the  defendants  in  support  of  their  said  objection, 
and  on  or  about  the  24th  day  of  November,  1880,  the  said 
Talner  duly,  and  in  accordance  with  the  said  General  Inclosure 
Act,  deposited  a  schedule  of  the  claims  and  objections,  and  of 
his  determination  thereon,  and  by  the  said  schedule  he  dis- 
allowed the  claim  of  the  plaintiff.    And  whereas  the  plaintiff 
being  dissatisfied  with  the  said  determination,  on  or  about  the 
SOth  day  of  December,  1880,  being  within  30  days  after  notice  to 
the  plaintiff  by  the  said  valuer  of  such  deposit  as  aforesaid,  duly 
gave  notice  in  writing  to  the  Inclosure  Commissioners  for  Eng- 
land and  Wales,  of  his  dissatisfaction  with  the  determination 
of  the  said  valuer  upon  the  claim  made  by  him,  and  that  he 
desired  to  have  the  claim  so  determined  by  the  valuer  heard 
and  determined  by  the  said  Commissioners,  or  by  an  Assistant- 
Oonmiissioner,  pursuant  to  the  Act  in  that  behalf.  And  whereas 
on  or  abont  the  28rd  November,  1881,  the  said  Inclosure  Com- 
missioners for  England  and  Wales  gave  notice  to  the  plaintiff 
that  a  meeting  would  be  held  on  the  18th  of  December,  1881, 
for  the  purpose  of  hearing  and  determining  the  claim  of  the 
jitintiS  so  desired  to  be  reheard  as  aforesaid,  by  0.  P.  L.,  Esq., 
barrister-at-law,  an  Assistant  Inclosure  Commissioner  specially 
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appointed  for  that  purpose.    And  whereas  on  the  said  13th 
day  of  r>e<.x'ml»er,  1H81,  the  said  Assistant-CommisBioner  re- 
heard tlie  said  claim.    And  whereas  on  or  abont  the  17th  daj 
of  DecemlKT.  18><1,  notice  was  duly  given  to  the  plaintiff  that 
the  said  Commissioner  had  determined  and  decided  that  the 
said  decision  and  determination  of  the  vainer  disallowing  the 
claim  of  the  plaintiff  should  be  affirmed.    And  whereas  the 
plaintiff  beinsf  dissatisfied  with  the  determination  of  the  said 
Assistant-Commissioner,  on  or  abont  the  10th  daj  of  Jannaiy, 
I>^82.  and  within  30  days  after  such  last-mentioned  notice  being 
<riven.  caused  due  notice  in  writing  of  his  dissatisfaction  to  be 
delivered  to  the  said  Commissioners  of  England  and  WalesL 
And  whereas  the  right  of  common  claimed  by  the  plaintiff  for 
and  in  respect  or  right  of  his  said  farm  and  lands  is  a  right  of 
common  for  cattle,  sheep,  and  horses,  and  all  other  common- 
able cattle,  levant  and  couchant,  on  the  said  farm  and  lands. 
And  whereas  all  conditions  have  lieen  fulfilled  necessazy  to 
entitle  the  plaintiff  to  bring  this  action  upon  a  feigned  isne 
under  the  statute  S  &  0  Vict.  c.  118,  s.  5G,  against  the  defend- 
ants, Iteing  the  persons  in  whose  favonr  snch  determination  was 
made.    Now  the  plaintiff  affirms,  and  the  defendants  deny,  that 
the  plaintiff  is  entitled  to  the  right  of  common  claimed  by  him 
as  aforesaid,  and  that  the  said  decision  of  the  said  Assistint- 
Commissioner  affinning  the  said  decision  of  the  vainer  m 
erroneous.    Wherefore  let  a  jury  come,  &c. 


Issue— Interpleader  (a). 
Interpleader  Issue  on  Claim  to  Goods  seized  by  Sheriff, 
The  8th  day  of  December,  1883. 

London,  '^  E.  C.  affirms  and  S.  M.  and  C.  M.  deny  that  certam 

to  wit.    /  goods  or  chattels  and  effects  \^Hpre  give  a  Udif 

tliem'}  in  and  about  certain  rooms  and  premises  in  the  occd]A- 


PmocHurc         (/i)  Issues  in  interpleader  pnx^eedings  arc  now  regulated  by  the  Bdn 

in  inter-        of  Court,  1883,  Onler  lA"!!.  which  sec.     Relief  by  way  al  interpKewkr 

plca-ler.         nuiy  1)e  j^ntcti  in  two  oases,  namely  : — (r/)  Where  the  pereon  MddiV 

TcUef  (in  this  order  calle<l  the  applicant)  is  under  liability  for  any  ddi 

money,  goods,  or  cliattels,  for  or  in  respect  of  which  he  is  or  expects  tote 
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iion  of  N.  G.,  situate  and  being  at ,  in  the  city  of  London, 

fleiced  in  execution  by  the  sheriffs  of  London  under  a  writ  of 
fieri  facias  dated  the  28th  of  November,  1883,  and  issued  out 


sned  by  two  or  more  parties  (in  this  order  called  the  claimants)  making  Belief  in 
adverse  claims  thereto  ;  (b)  Where  the  applicant  i^  a  nhcriff  or  other  inter- 
offioer  charged  with  the  execution  of  process  by  or  under  the  authority  of  pleader. 
the  High  Court,  and  claim  is  made  to  any  money,  goods,  or  chattels 
taken  or  intended  to  be  taken  in  execution  under  any  process,  or  to  the 
proceeds  or  ralue  of  any  such  goods  or  chattels,  by  any  person  other  than 
the  perK>n  against  whom  the  process  issued. 

■  Tne  applicant  must  satisfy  the  Court  or  a  judge,  by  aflidaTit  or  other- 
wine — (m)  That  the  applicant  claims  no  interest  in  the  subject-matter  in 
dispotc,  other  than  for  charges  or  costs;  {h)  That  the  applicant 
docs  not  coUnde  with  any  of  the  claimants ;  and  (e)  That  the  applicant 
is  wiUing  to  pay  or  transfer  the  subject-matter  into  Court,  or  to  dispose 
of  it  as  the  Court  or  a  judge  may  direct.  The  applicant  is  not  to  be 
disentitled  to  relief  by  reason  only  tliat  the  titles  of  the  claimants 
luiTe  not  a  common  origin,  but  arc  adverse  to  and  independent  of  one 
another. 

The  sheriff  should  apply  as  soon  as  he  has  notice  of  the  adverse  claim, 
and  he  should  be  careful  to  get  his  order  marked  *'  no  action/*  otherwise 
he  may  be  sued  in  tre8|)a8s  by  the  claimant.  If  the  applicant  is  a  defen- 
dant he  should  take  out  an  interpleader  summons  as  soon  as  possible,  but 
he  may  apply  at  any  time  after  service  of  the  writ. 

If  the  claimants  api)ear  in  pursuance  of  the  summons,  the  Court  or  a  Method  of 
jndge  may  order  either  that  any  claimant  be  mmle  a  defendant  in  any  trial. 
action  already  commenced  in  resi)ect  of  the  subject-matter  in  dispute  in 
Uca  of  or  in  adilition  to  the  applicant,  or  that  an  issue  l)etween  the 
claimants  be  stated  and  tried,  and  in  the  latter  case  may  direct  which  of 
the  cUdmants  is  to  be  plaintiff  and  which  defendant.  The  Court  or  a 
judge  may,  with  the  consent  of  both  claimants,  or  on  the  request  of  any 
claimant,  if,  having  regard  to  the  value  of  the  subject-matter  in  dispute, 
it  seems  desirable  so  to  do,  dLH|X)se  of  the  merits  of  their  claims,  and  decide 
the  same  in  a  summary  manner  and  on  such  terms  as  may  be  just. 

Where  the  question  is  a  question  of  law,  and  the  facts  are  not  in 
dispute,  the  Court  or  a  judge  may  either  decide  the  question  without 
directing  the  trial  of  an  issue,  or  order  that  a  si)ecial  case  be  stated  for 
the  opinion  of  the  Court. 

If  a  claimant,  having  been  duly  served  with  a  summons  calling  on  him 
to  appear  and  maintain  or  relinquish  his  claim,  does  not  api)ear  in  pur- 
auancc  of  the  summons,  or,  having  appeared,  neglects  or  refuses  to  comply 
vrith  any  order  made  after  his  appearance,  the  Court  or  judge  may 
make  an  order  declaring  him,  ana  all  i>ersons  claiming  under  him,  for 
cTer  barred  against  the  applicant,  and  persons  claiming  under  him, 
bat  the  order  shall  not  affect  the  rights  of  the  claimants  as  between 
themselres. 

Kxoept  where  otherwise  provided  by  statute,  the  judgment  in  any 
jicti<m  or  on  any  issue  ordenxl  to  be  tried  or  stated  in  an  interpleader 
pitxseeding,  and  the  decision  of  the  Court  or  a  judge  in  a  summary  way 
18  to  be  final  and  conclusive  against  the  claimants,  and  all  (x^rsons  claim- 
ini^  under  them,  unless  by  specialileave  of  the  Court  or  judge,  as  the  case 
maj  be,  or  of  the  Court  of  Appeal. 

When  goods  or  chattels  have  been  seized  in  execution  by  a  sheriff  or 
other  officer  charged  with  the  execution  of  process  of  the  High  Court, 
and  any  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or  other- 
wine,  to  the  goods  or  chattels  by  way  of  security  for  debt,  the  Court  or  a 
judge  may  order  the  sale  of  the  whole  or  a  part  thereof,  and  direct  the 

A  A 
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of  the  Queen's  Bench  Division  of  the  High  Court  of  Justice, 
directed  to  the  said  sheriffs  for  the  having  of  execution  of 
a  judgment  of  that  Court,  recovered  by  the  said  S.  M.  and 
C.  M.  in  an  action  at  their  suit  against  the  said  N.  G.,  were,  or 
some  part  thereof  was,  at  the  time  of  the  said  seizure  the 
propertj  of  the  said  E.  C.  as  against  the  said  S.  M.  and  C.  M. 
And  it  has  been  ordered  by  the  Honourable  Mr.  Justice  Smith, 
pursuant  to  the  statutes  in  that  behalf,  that  the  truth  of  the 
matters  aforesaid  shall  be  tried  by  a  jury,  and  that  the  said 
matter  should  be  tried  at  London. 
Therefore  let  a  jury  come,  &c. 

TnterpJea^er  Istiie  on  Adverse  Claims  io  the  same  Property. 

The  28th  day  of  December,  1883. 

Middlesex  )  R.  B.  P.  affirms,  and  The  P.  S.  and  A.  Company, 
to  wit.  )  Limited,  deny  that  the  said  R.  B.  P.  is  entitled  as 
against  the  said  P.  S.  and  A.  Company,  Limited,  to  certain 
goods,  viz.,  6000  iron  bars,  which  were  delivered  by  the  said 
company  to  the  L.  and  N.  TV.  Railway  Co.  for  conveyance  from 
their  station  at  W.,  in  the  county  of  S.,  to  their  P.  Station,  in 
the  county  of  M.,  to  be  delivered  to  the  order  of  one  H.  L.,  No. 
95,  H.  Street,   London.    And  it  has  been  ordered  by  the 


application  of  the  proceeds  of  the  sale  in  such  manner  and  upon  such 
tenns  as  may  be  just. 

R.  S.  C.  Orders  XXXI.  and  XXXVI.  on  discovery  and  the  mode  of 
trial,  apply  to  an  lnteri>leader  issue,  and  the  Court  or  judge  who  tries  the 
issue  may  finally  dispose  of  the  whole  matter  of  the  interpleader  proceed- 
ings, including  all  costs  not  otherwise  provided  for. 

From  anything  that  may  occur  in  the  trial  of  an  interpleader  issue 
there  is  an  appeal  from  the  judgment  of  the  judge  who  tries  the  issue, 
either  with  or  without  a  jury,  but  where  a  judge  at  chambers  who  hears 
the  interpleader  summons  docs  not  order  an  issue,  but  decides  the  matter 
in  the  exercise  of  his  summary  jurisdiction,  or  refers  the  matter  to  the 
Court,  there  is  no  appeal  (^Turner  t.  Bridgett,  9  Q.  B.  D.  55) ;  even 
although  the  judge,  with  the  consent  of  the  parties,  should  purport  to 
give  leave  to  appeal.  (^Dadds  v.  Shepherd,  1  Bx.  Div.  75.)  But  any 
order  made  by  the  chief  judge  in  Bankruptcy  may  be  appealed  from. 
(^Ex parte  Streeter,  19  Ch.  Div.  216.) 

Where  a  litigant  who  resides  abroad  is  for  mere  convenience  made 
plaintiff  in  an  interpleader  issue,  but  does  not  substantially  occupy  the 
position  of  the  plaintiff  commencing  an  action,  be  will  not  be  ordered  to 
give  security  for  costs.  {Belmovte  v.  Aynard,  4  C.  P.  Div.  221,  352.) 
An  applicant  in  interpleader  can  have  no  relief  unless  he  is  in  possession 
of  the  property  in  dispute,  for  he  must  be  ready  to  bring  it  into  Court. 
iAUvn  V.  Gilhnj,  3  Dowl.  143.) 
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HonoaraUe  Mr.  Justice  Field,  pursuant  to  the  statutes  in  that 
bdudf^  that  the  trnth  of  the  matters  aforesaid  shall  be  tried 
by  a  jury,  and  that  the  said  matters  shall  be  tried  in 
Middlesex. 

Therefore  let  a  jury  come,  &c. 


Issue  on  adverse  Clavns  to  Money  in  Cowi. 

A.  B.  affirms,  and  E.  F.  denies  that  the  said  A.  B.  is  entitled 
«B  against  the  said  C.  D.  to  the  sum  of  £2000  (the  proceeds  of 
189  £10  fully  paid  up  shares  in  the  X.  Y.  Z.  Co.,  Limited) 
paid  into  Court  by  C.  D.  by  an  order  of  the  Court  dated,  &c., 
and  made  by  Master  Francis  in  an  action  entitled  '*  A.  B.  and 
C.  D.,  1888,  A.  No.  51,"  or  to  some  part  of  the  said  sum  of 
£2000. 

And  it  has  been  ordered  by  the  Honourable  Mr.  Baron 
Hoddleston  that  the  truth  of  the  matters  aforesaid  shall  be 
tried  by  a  jury  in  Middlesex. 

Therefore  let  a  jury  come,  &c. 


Judgments  (a). 
Action  on  a  Personal  Judgment  obtained  in  France, 

The  plaintiff's  claim  is  for  £200,  the  amount  of  a  judgment 
Teoovexed  by  him  on  the  of  ,  1880,  in  the  Court 

(m)  A.  judgment  in  rem  by  a  coart  of  competent  jurisdiction  is  con- 
dnve  upon  the  whole  world.  Such  a  judgment  is  a  binding  adjudica- 
tion upon  the  status  of  the  thing  adjudicated  upon.  A  judgment  hi 
mersetmm  by  a  court  of  competent  jurisdiction  is  equally  conclusive  a^ 
Detween  the  parties  and  their  privies  in  blood,  law,  and  estate. 

The  party  relying  upon  a  judgment  should  plead  it.  There  is  some 
sntbority  jfor  nying  that  otherwise  the  matter  might  be  set  at  large. 
^Mmfratk  y.  Hardy,  4  Bing.  N.  C.  782.) 

Bofkire  the  Judicature  Acts  came  into  force,  actions  on  judgments 
oC  *  Cooit  of  record  must  have  been  brought  in  the  county  where  the 
Oamt  in  idiich  the  record  was  enrolled  was  situate,  the  reason  bein^ 
thut  the  renne  was  local.  Sec  now,  however,  Order  XXXVL  r.  1,  which 
ftboliflheB  the  old  rule  as  to  local  venue,  and  ante,  p.  96. 

Ao  action  lies  on  the  judgment  of  an  inferior  Court  other  tlian  a  On  mVuk 
County  Court    {Berkeley  v.  Elderkin,  22  L.  J.  Q.  B.  281.)    "  Prinia   ^^^1^^*. 
f^eie^  sn  action  wiU  lie  on  the  judgment  of  any  court  of  competent  j^    ^^^ 
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of ,  in  tlie    Republic  of  Prance,  according  to  the  law 

of  France,  and  for  the  costs  of  the  said  suit,  and  interest  upon 
the  said  snm  of  £200. 


action  will 
lie. 


Plaintiff 
Huing  on  a 
judgment 
not  en- 
titled to 
co«t8  with* 
out  order 
of  the 
Court. 


Defence 
tliat  the 
judgment 
sued  on 
does  not 
exist. 


Of  pay- 
ment. 


Of  rckafjf. 


jurisiliction."  {Ibid.  Per  Lord  CampMIf  C.  J.)  An  action  did  not 
in  general  lie  on  tbc  decree  of  a  Court  of  equity.  As  ander  the 
Judicature  Acts  there  are  now  no  eeparate  Bai)crior  Courts,  bat  only 
divisions  of  the  High  Court,  that  doctrine  will  no  longer  be  beld  to 
apply.  An  action  lies  on  the  decree  of  a  colonial  Court  of  oqnitj. 
{J/t'HdrrfOH  V.  Ilrndrrgonj  6  Q.  B.  288.)  No  action  lies  on  a  Judged  order 
or  rule  of  Court.  {TIooltjHiyton  v.  JiuueU,  10  Ex.  24  ;  Skrek^  t.  /V^e*- 
:<ioHal  Life  Atfur.  Ch.,  26  L.  J.  C.  P.  301.)  But  an  action  will  lie  od  an 
agreement,  though  an  order  i8  superadded.  {lAetedeif  v.  GUmtfrt^  It,  R. 
1  C.  P.  570 ;  35  L.  J.  C.  P.  351.) 

In  the  caftc  of  judgments  recovered  in  a  foreign  or  colonial  Court,  the 
})laintiff  may  sue  cither  on  the  judgment  or  the  original  cause  of  action. 
J  [all  T.  Odher,  11  East,  118.  And  see  per  Tindal,  C.  J.,  in  Smith  t. 
XirhoUft,  5  Bing.  N.  C.  208,  221  ;  Bank  of  AvMtrata^ia  t.  Hmnliaf 
y  C.  B.  661.) 

A  statement  of  claim  in  an  action  on  the  judgment  of  a  foreign  Comt 
need  not  state  that  the  Court  had  jurisdiction  over  the  parties  or  the 
cause,  as  ever}'  presumption  is  made  in  favour  of  foreigrn  judgmentK. 
{RohertKon  v.  'Struthj  5  Q.  B.  941 ;  Henderton  v.  liendermm^  6  Q.  K 
288.) 

As  to  the  mode  of  proving  foreign  and  colonial  judgments,  see  II  k  15 
Vict.  c.  «y.  8.  7. 

The  43  Geo.  3,  c.  46,  s.  4.  provides  that  in  actions  on  judgments  le- 
covercd  in  any  Court  in  England  or  Ireland  the  plaintiff  shall  not  leeofor 
or  ])e  cntitle<l  to  any  costs,  unless  the  Court  or  ]udge  thereof  shall  othcf^ 
wise  order.  Such  an  order  will  not,  as  a  rule,  be  made  where  the  plaiotiff 
could  have  ixjalizc<l  the  amount  of  liis  judgment  by  execution.  (Cliittj*i» 
Preceilents,  IS  ctl.,  493.)  The  above  provision  does  not  apply  to  so 
net  ion  on  a  judgment  and  also  on  a  distinct  cause  of  action ;  and  in  ncfa 
a  rase,  if  tlie  plaintiff  succeeds,  he  does  not  require  an  order  for  Ids 
costs  under  this  statute.     {Javligim  v.  Everett^  31  L.  J.  Q.  B.  59.) 

Defence*. 

The  following  arc  the  roost  usual  defences  in  actions  on  judgments:— 

A  denial  of  the  fact  of  the  jfidgmcnt.'] — This  under  the  system  prior  to 
the  Judicature  Act  was  called  a  defence  of  nvl  tiel  reetvrd^  and  it  amoortsd 
to  an  assertion  by  the  defendant  that  there  was  no  sn^  judgmeatu 
that  set  forth.  If  there  is  a  judgment  but  its  effect  is  misdescribed  in  tk 
statement  of  claim,  it  would  not  be  wise  to  rest  on  a  simple  denial  of  iti 
existence  ;  but  the  defendant  should  deny  the  allegation  in  the  statanart 
of  claim,  except  so  far  as  related  to  the  recovery  of  a  judgment  by  tke 
])laintiff  against  the  defendant,  and  then  state  that  its  effect  waswnocfr 
descrilxid.  and  in  what  res|)ect. 

Pai/nient.'] — By  the  4  A:  5  Anne,  c.  16,  s.  12.  "Where  any  actioa  of 
debt  shall  Ix;  brought  upon  any  judgment,  if  the  defendant  has  p«<d  fti 
money  due  thereon,  such  )>ayment  may  be  pleaded  in  bar  of  the 
action."  Such  a  defence  could  not  have  been  set  up  before  the  staMto. 
ns  the  ))ayment  was  a  matter  in  jmIm,  which  could  not  be  ptedad  ts 
matter  of  record.  Of  course  such  a  defence  is  now  availablet  onljtki 
mode  of  stating  it  has  been  modified.  The  statement  of  defienoe  ~  '' 
him  ply  state  the  fact  of  payment,  giving  as  nearly  as  may  be  the 

JieiettJte.'] — This  defence  could  w  pl^ided  in  bar  before  the  paMfivrf 
the  Judicature  Acts.    iBarker  v.  St  (fnintiH,  12  If.  k,  W.  441.)   Ykt 
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Particulars : — 

1880.    Due  on  the  judgment    .        .        .  £200  0  0 

Interest  thereon  at  per  cent 

for years  .        .        .        .  30  0  o 

Taxed  Costs 51  0  0 

Tlie  plaintiff  claims  £281  and  interest  until  judgment. 

date,  &C.,  of  the  release  should  be  set  forth  in  the  statement  of  defence. 
A  debt  of  record  can  only  be  released  by  deed. 

I}ise1uirge,'\ — One  defence  formerly  available  on  this  ground,  viz.,  the 
urest  of  the  defendant  under  a  ca,  m,,,  is  no  longer  open  to  him, 
impriaonment  for  debt  being  now  abolished  except  under  certain 
ciiGiimstances. 

Where  a  person  is  imprisoned  for  a  debt  in  any  of  the  cases  in  which 
he  18  still  liable  to  arrest,  the  debt  is  not  discharged. 

There  can  be  no  defence  of  accord  and  satisfaction  to  this  action. 
0  C3iitty*8  Pleadings,  9th  ed.,  464.) 

2iiatt»r  impeackinff  validity  of  judgment.'] — The  defendant  is  not  at  The  judg> 
liberty  to  pl^id  any  facts  which  might  have  been  set  up  as  a  defence  in  ment  sued 
the  original  action  (1  Chitty,  7th  ed.,  512.)    Neither  can  facts  which  may  on  cannot 
alEard  ground  for  an  application  to  set  aside  the  judgment  be  raised  by  way  be  im- 
of  defence  in  an  action  on  the  judgment.    But  a  matter  which  would  be   peached  on 
»  grouxid  for  an  absolute  and  unconditional  injunction  against  the  con*   the  merits. 
tiaaance  of  this  action,  and  which  even  formerly  might  have  been  set  up 
as  an  equitable  defence,  may  be  set  up  as  a  defence ;  or  the  defendant  may 
claim  an  injunction  on  the  strength  of  it  in  his  statement  of  defence. 

Whether  the  former  requirement,  viz.,  that  the  factB  must  be  such  as 
to  be  ground  for  an  abnolute  and  vnctmditional  injunction,  would  now  be 
neoeasary  for  the  purpose  of  a  defence,  is  not  easy  to  determine.  This 
would  not  apparently  be  necessary  to  found  a  claim  to  an  injunction, 
as  by  the  25  section,  sub-section  8,  of  the  Judicature  Act  of  1873,  in- 
junctions may  be  granted,  either  conditionally  or  unconditionally,  by  all 
the  dirisions  of  the  High  Couil. 

A  matter  which  is  the  subject  of  error  cannot  be  set  up  as  a  defence  to 
an  action  on  the  judgment     {Dick  v.  Tolhameny  4  H.  &  N.  695.) 

The  principle  alr^uly  laid  down  that  any  matter  whicli  could  have  This  rule 
been  set  up  as  a  defence  on  the  merits  in  the  original  action  cannot  be  applies  to 
pleaded  to  an  action  on  the  judgment,  applies  to  actions  on  the  judgments  foreign 
of  foreign  Courts.     {/lendenfon  v.  I£ender«on^  G  Q.  B.  288  :  Be  Cosse  judgments. 
Brt$9ac  V.  Bathhone,  6  H.  &  N.  301  ;  30  L.  J.  Kx.  238  :  Alvnroe  v.  Pilk- 
inftmj  31  L.  J.  Q.  B.  81,  8U  :   Cantrique  v.  Imrie,  L.  C.  4.  H.  L.  414  ;  29 
I^  J.  C.  P.  321  ;  8  C.  B.  N.  S.  1,  405.) 

Neither  wiU  a  defendant  be  permitted  to  defend  on  the  ground  that 
the  foreign  judgment  was  erroneous  in  point  of  law  and  on  the  merits ; 
or  that  fiesh  evidence  had  been  discoveied  since  the  judgment,  showing 
it  to  be  erroneous  ;  or  for  a  mistake  in  the  law  of  the  foreign  state  in 
whicli  the  judgment  was  given  QMunroe  v.  Pilkingto^n,  31  L.  J.  Q.  B.  86, 
89)  ;  or  that  evidence  was  admitted  which  would  not  be  admissible  by 
English  law.    (^De  Comc  Breuac  v.  Rathbone,  tvnra.^ 

A  foreign  judgment  may,  however,  be  impeached  on  any  of  the  fol-   Grounds  ou 
lowing  grounds,  viz.:  (1)  that  the  Court  had  no  jurisdiction  in  respect  which  a 
of  the  matter  of  the  suit  or  of  the  parties  {Fergu4f(m  v.  Mahony  11  A.  A:  foreign 
B.  179  ;  and  see  llobertsan  v.  Strut h^  5  Q.  B.  941)  :  (2)  for  errors  on  the  judgment 
lace  of  the  judgment,  and  for  this  purpose  the  reasons  assigned  in  the  |)qJ, 
judgment  form  part  of  it  (^Rtimers  v.  Drncp^  26  L.  J.  Chan.  196  ;  23 
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Defence, 

The  defendant  says  that : 

1.  The  said  Court  of was  not  a  Court  duly  holden  or 

having  jurisdiction  according  to  the  laws  of  France  over  the 
subject-matter  of  the  said  suit. 

2.  The  action  was  commenced  by  process  and  the  defendant 
was  not  at  the  time  of  the  commencement  thereof  or  for  ten 


Beav.  150) ;  (3)  perhaps  for  repudiating  English  law  where  it  was  neces- 
sary to  decide  the  case  {Beimers  v.  Druee^  supra  ;  Sttrmon  v.  f\*ffa,  29 
L.  J.  C.  657  ;  Muio'oe  v.  Ptlkington,  31  L.  J.  Q.  81.  But  see  Ghdard  v. 
Gray^  L.  R.  6.  Q.  B.  139)  ;  (4)  that  the  judgment  was  contraiyto  nataial 
justice  {Bueh€/fian  y.  Ruclter,  1  Camp.  63) ;  (5)  that  the  judgment  was  not 
final  and  conclusive  {Patrick  v.  Sheddtm^  2  E.&  B.  14  ;  Fraye$  v.  TTbrtw*, 
10  C.  B.  N.  S.  149  ;  Plummn-  v.  Woodbume,  4  B.  &  C.  625) ;  (6)  that  the 
defendant  was  not  summoned,  and  had  no  notice  of  the  proceedings 
When  a  QBuehanan  t.  Rucker,  avpra  ;  Remoldtt  v.  Fenton,  3  C.  B.  187.)  It  was 
foraign  laid  do?m  in  Sehibhy  r.  Westenhmz  (L.  R.  6  Q.  B.  155)  that  a  judgment 

ju^lgBMDt  of  a  foreign  Court  obtained  in  default  of  appearance  against  a  defendant, 
may  be  cannot  be  enforced  in  an  English  Court  where  the  defendant,  at  tte  time 
inpeaclied.  ^c  suit  commenced,  was  not  a  subject  of  nor  resident  in  the  country  in 
which  the  judgment  was  obtained,  for  there  existed  nothing  imposing  on 
the  defendant  any  duty  to  obey  the  judgment,  and  see  RimMlUm  r, 
JUnutillon  (14  Ch.  Div.  351).  (7)  That  the  judgment  was  obtained  by 
fraud.  (^Oehsenbein  y.  PapelieVy  L.  R.  8  Ch.  695.)  This  principle  has 
been  sanctioned  by  the  Court  of  Appeal  in  the  very  recent  case  of  Ahovloff 
v.  Oppenheimir  (10  Q.  B.  Diy.  295)  where  it  was  laid  down  that  a  foreign 
judgment  obtained  by  the  fraud  of  a  party  to  the  suit  in  the  foi^ign  Court 
cannot  be  afterwards  enforced  by  him  in  an  action  brought  in  an  English 
Court,  eren  although  ^e  question  whether  the  fraud  had  been  perpetrated 
was  inrestigated  in  the  foreign  Court,  and  it  was  there  decided  that  the 
fraud  had  not  been  committed.  (8)  That  the  judgment  is  admitted  to 
have  been  erroneous  {Meyer  v.  Ralliy  1  C.  P.  D.  358.)  Other  grounds  on 
which  foreign  judgments  may  be  controverted  wiU  be  found  stated  2 
Smith's  L.  Cas..  7th  ed.,  823->825.  And  see  Story's  Conflict  of  Laws, 
7th  ed.,  p.  732. 

It  was  held  in  Ghtdard  v.  Gray  (L.  R.  6  Q.  B.  139),  that  a  defendant 

cannot  set  up  as  an  excuse  for  not  paying  money  awarded  by  a  judgment 

of  a  foreign  tribunal  having  jurisdiction  over  him  and  the  cause,  tluit  the 

judgment  proceeded  on  a  mistake  as  to  English  law,  and  that  it  made  no 

difference  that  the  mistake  appeared  on  the  face  of  the  proceedings. 

Appeal  The  £Etct  that  an  appeal  is  pending  against  the  judgment  cannot  be 

pending  no  made  the  ground  of  a  defence  to  an  action  thereon,  though  it  can  be 

defence.        made  the  ground  for  staying  execution  on  the  judgment  in  such  action. 

(^Mnnroe  v.  PtlMngt^n^  31  L.  J.  Q.  B.  81.) 

Formerly,  if  it  was  diesired  to  have  execution  on  a  judgment  obtained 
in  England  on  property  in  Ireland  or  Scotland,  or  conversely,  it  could 
not  be  done  without  first  bringing  an  action  on  the  judgment  in  the 
country  in  which  it  was  sought  to  have  execution.  Now,  however,  by 
31  &  32  Vic.  c.  54,  the  holder  of  a  judgment  in  one  countxy  can  have 
execution  on  it  by  registering  it  in  the  country  in  which  he  wishes  to 
issue  execution  ;  and  by  the  45  &  46  Vic.  c.  31,  the  judgments  of  inferior 
courte  in  England,  Ireland,  and  Scotland  can  be  registered  and  enfbrcod 
in  one  anotiier. 
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jearB  previoosly  domiciled  within  the  jurisdiction  of  the  said 
Ooart,  and  the  defendant  Avas  not  at  any  time  before  the 
recovery  of  the  said  judgment  served  with  any  process  in  the 
said  action,  nor  did  the  defendant  appear  in  the  said  action,  nor 
had  he  before  the  recovery  of  the  judgment  any  notice  or 
kaowledgc  of  any  process  or  of  any  proceedings  in  the  said 
actioBy  or  any  opportunity  of  defending  himself  therein. 

3.  The  defendant  was  not  subject  to  the  laws  of  France  at 
any  time  during  the  said  action,  nor  was  he  then  nor  is  he 
now  under  any  obligation  to  submit  to  the  jurisdiction  of  the 
aaid  Court  of . 

AcUon  of  Detinue  based  an  a  Foreign  Judgment  In  Rem. 

1.  By  a  judgment  dated  the  14th  of  November,  18 — ,  of  th6 
Sa{R«nie  Court  of  the  United  States,  a  court  having  jurisdic-* 
tion  in  that  belialf,  the  steam-ship  ''  Alfrida  "  was  condemned 
as  the  plaintilfe'  la\vful  prize  and  adjudged  to  be  and  it  is  the 
property  of  the  plaintiffs. 

2.  The  defendant  detained  aud  detains  &om  the  plaintifb 
the  plaintiffs'  said  ship  which  is  now  lying  at  Kingston-on- 
HnlL 

The  plaintifGs  claim  a  return  of  the  said  ship  or  her  value  and 
i£10,000  for  her  detention. 


Landlord  and  Tenant  (^). 

Statement  of  Claim  for  Rent 

The  plaintiff's  claim  is  for  £65,  being  one  quarter's  rent  for 
the  quarter  ending  Ladyday,  1883,  of  the  house  and  premises 


(^^O  ^he  relation  of  laudlonl  and  tenant  is  conRtitut^xi  cither  by  deed,    How  rola- 

ntiiiff,  or  parol  agreement,  accomi)anied  or  followed  in  each  case  by   tion  of 
deliv^y  of  poflseflsion.    In  two  cases,  viz.,  tenancy  at  will  and  tenancy    landlord 
bj  snifevuioe,  it  may  arise  ai)art  from  any  express  agreement.  au(l  tenant 

liWHen  for  a  tenn  not  exceeding  three  years  from  the  making  thereof,   created, 
whevanpon  the  rent  reserved  during  such  term  shall  amount  to  two- 
thirds  of  the  full  improved  value  of  the  thing  demised,  may  be  either 
by  agreement  in  writing  simply  or  by  word  of  mouth  (29  Car.  2,  c  3, 
M.  1  and  2). 

All  leases  for  above  that  period  arc  rcquired  by  the  statute  just  men* 
tiooed  to  be  iu  writing,  signed  by  the  parties  making  the  same,  or  their 
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No.  11,  High  Street,  Droitwich,  due  nndcr  an  agrcemeDt  in 
writing  dated  April  2,  1882,  and  made  between  the  plaintiff 
and  the  defendant. 


VThcn  it 
must  be 
created  bj 
decil. 


When 
covenants 
"run" 
witli  the 
loud. 


Lessor 
bound  tu 
give  pos- 
seasion. 

When 
lessee  in 
not  bound 
to  enter. 


The  cove- 
nant for 
quiet  en* 
joyment. 


agents  nuthurised  Ijy  writiii);,  and  if  thcj  are  not  so  made  they  will 
oulj  create  tenancies  at  will.  And  now,  by  the  8  &  9  Vict,  c  106,  i.  3, 
it  M  provided  that  leases  required  by  law  (f.<r.,  by  the  Statute  of  Frauds, 
29  Car.  2,  c  3)  to  l>o  in  writing,  shall  be  void  at  //itr,  niileas  they  are 
mailc  by  deed.  It  has,  however,  been  held  that  an  instrument  porpuit- 
ing  to  be  a  lease  for  over  three  years  was  good  in  equity,  as  an  agreement 
for  a  lease  on  whioh  K|)eciiic  ]>erformance  could  Ije  decreed.  (^JMlamn 
V.  Leofiy  7  H.  ^  N.  73.)  Now  that  the  distinctions  between  the  doc- 
trines of  law  and  ccjuity  arc  abolished,  and  those  of  the  former  which 
were  in  conliict  with  the  latter  are  no  longer  to  have  any  eilect  in  any 
Court,  it  follows  that  such  instruments  would  not  be  treated  9A  Toid  in 
the  Queen's  Bench  Division. 

Leases  of  incur)><jrcal  hereditaments,  such  as  of  titlieB,  or  of  the  right 
to  shof>t  oA'cr  land  for  even  the  shortest  period,  require  to  be  by  drad. 
(^Gardiner  v.  Wll1iam»oH^  2  B.  &:  Ad.  336 ;  Bh'd  v.  J/ifffftHMtm,  6  A.  ^  K 
824.)  But  sec  Adams  v.  Ciufterbuck  (10  Q.  B.  D.  403)  aa  to  the  effect 
of  this. 

Wheiv  a  lease  is  in  two  parts,  one  party  executing  each  i>art,  if  there 
is  a  material  variation  iK'tween  the  two  parts,  it  is  Toid  for  want  of 
mutuality.     (^Wynnva  Cnxv,  h.  K.  8  Ch.  1002.) 

The  persons  who  are  imminliately  entitle<l  to  bring  actions  and  liable 
to  l>e  sued  on  the  covenants  in  Ica^ics  arc  the  lessor  and  lessee  and  their 
assignees. 

At  common  law  certain  covenants  •'  nin  "  ^ith  the  land  or  thing  de- 
mised, t.r.,  the  burthen  and  benefit  of  the  covcuant{<  pass  to  the  aasigiiees 
of  the  leases.  These  covenants  are  : — 1st.  Where  the  covenant  refers  to 
a  thing  in  rxMr,  parcel  of  the  thing  demised,  oa  to  keep  a  house  oa  the 
demised  premises  in  I'cpair.  The  iK'nefit  of  this  covenant  passes  to  the 
assignee  of  the  lease,  even  tli(»ugli  the  word  ''assigns '"  bo  not  used  in  the 
covenant.  2nd.  If  the  covenant  relates  to  something  tu  l>c  done  on  the 
land  demised,  as  to  build  a  wall  thereon,  it  runs  to  the  assignee,  if  the 
covenant  has  been  made  for  the  lessee  and  his  assigns.  Covenantfof 
this  kind  did  not,  however,  run  with  the  reversion,  /.r.,  iiass  to  the 
assignee  thereof,  until  the  32  H.  8,  e.  34  pnn-ided  that  sucn  awigneet 
should  be  entitled  to  the  same  rights  and  subject  U)  the  same  liabilities 
on  covenants  in  the  lease  as  their  assignors.  It  has  been  held  that  thi-* 
statute  only  apjilied  to  covenants  mnning  with  the  land.  (See  Speuctr't 
caxr.  1  Smith's  L.  (.'.  7th  ed.,  <)0.) 

Linhilit'u'it  OH  rxrrtffion  of  leant'  or  agrcvmentJ] — The  lc«s«or  binds  hin- 
self  to  give  th<.*  party  to  whom  he  demises  p(»ssossinn,  and  not  a  mere 
right  to  take  iK>ssession  from  a  wrongtioer  by  an  action  of  ejectment  and 
the  lessee  binds  liimsi-lf  to  acce])t  jiossession  and  pay  the  rent.  (.^Q^aiZrj 
v.  Jlayt-M,  3  Q.  B.  10").)  If  a  party  agrees  to  take  a  lioiLsc  from  a  p«- 
tieular  day,  provided  certain  things  are  then  done  by  the  landlord, sad 
the  things  are  not  done,  he  may  decline  to  take  ix>sses.sion.  (TiAy  r. 
Mollctf^  33  L.  J.  ('.  V.  23r>.)  A  i>erson  who  has  conti-actetl  orally  far  the 
liire  of  realty,  and  who  jieglouts  or  refuses  to  accept  possession,  caanot 
Ix;  sued  on  such  agreement  for  not  taking  i>ossession,  nor  on  anyonl 
promise  to  i>ay  rent,  n«»r  for  use  and  occu|iation.  (Addison  on  Contiactik 
7th  etl.  555.) 

Corvitavtx  hif  h'M*or. —  Quiet    rnjot/ntrnt.] — A}>art  from    an   expRfi 

e  of  the  wi 


covenant  for  ([uiet  enjoyment,  the  use 


in  an  indenture  of  lease  imports  such  a  covenant.    {Jlall  v.  C^tv  ^Xmh 
don  Brewer  I/.  31  L.  J.  Q.  i;.  257.)     But  if  there  be  on  express  o 


onl  *•  demise" or « let" 
express  ootohI 
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Defence, 

The  defendaut  says  that : 

1.  Since  April  2,  1882,  and  before  December  25,  1882,  the 
plaintiif  had  ceased  to  have  any  estate  or  interest  in  the  pre« 
mises  demised. 

either  as  to  quiet  powession  or  title,  no  implicatiou  arises  from  these 
WDida.    (Xiji«  V.  ArpkenMon^  5  Bing.  N.  C.  183 ;   Adamn  y.    Gibney, 
6  Bing.  666.)    The  liability  on  implied  covenants  ceases  with  the  estate 
of  the  lessor,  and,  where  he  is  a  tenant  for  life,  docs  not  attach  to  his 
eaDeeatorSL    {Adams  y.  Oihnry,  tupra. )    On  a  parol  dcmL^te  the  law  im- 
pliea  a  promise  of  quiet  enjoyment,  but  not  for  g^ood  title.    {Bandy  v. 
Cmrtwright,  8  Ex.  913.)    There  is  no  implied  warranty  in  a  lease  of  a  |j    imDlicd 
house  or  land,  that  it  is  reasonably  fit  for  habitation  or  cultivation.    «„-_«„?- 
(AUUn  T.  TempU,  12  M.  &  W.  52  ;  Hart  v.  Windinyr,  ib.  61.)     It  is   Qf^2^ 
oiflEerent  where  there  is  a  contract  for  letting  a  house  and  furniture  ;  and  ^    habita- 
i£  tlijBy  are  unfit  at  the  commencement  of  the  term  the  tenant  does  not  ^-       a^ 
obtain  that  for  which  he  contracted,  and  may  rescind  the  agreement.       ^ 
(IPi/««>«  V.  rtHrh-lfaUoH,  2  Ex.  Div.  336  :  46  L.  J.  Exch.  489  ;  36  L.  T. 
473  ;  26  W.  R.  637.) 

What  cotutitHtes  a  breach  of  oncefuint  or  promisii  for  quiet  enjoy'   "V^hat  is  a 
memt."] — This  being  a  covenant  against  disturbance  by  any  ))erson  having  breach  of 
lAwfol  title,  will  not  be  broken  by  a  tortious  disturbance  by  a  stranger,   covenant 
{Dudley  v.  Fttleett,  3  T.  R.  587.)    A  covenant  for  quiet  enjoyment  against  fQj.  quiet 
A.t  "and  all  persons  by  his  means,  title,  or  procurement,"  is  violated  by   enjojment. 
■a  entry  by  A.*s  wife,  in  whose  name  A.  purchased  jointly  with  his  own. 
(^Bwtler  T.  StcinertoHj  Palm.  339.)    An  entry  on  the  demised  premises 
and  distress  for  land,  tax  due  from  the  lessor  Ixifore  the  demise  is  not  a 
bnsach  of  the  covenant,  for  that  is  not  by  a  person  claiming  through  but 
against  him.    {Stanley  v.  HayeHj  3  Q.  B.  105.)    But  jiembie  if  the  tenant 
paja  oat  the  distress  he  may  recover  the  amount  against  his  lessor  as 
money  which  the  lessor  was  legally  compellable  to  pay,  and  the  tenant 
has  been  compelled  to  pay.     An  entry  by  a  person  claiming  through  the 
leasor  is  not  the  less  a  breach  because  the  lessee  has  instigate<l  it.  (  Youny 
T.  Baiiteoek,  7  C.  B.  310.)     Merely  forbidding  the  tenant's  subtenant  to 
pay  him  rent  is  not  a  breach.    ( iVitcheot  v.  Llneitey^  1  Browl.  81.)     Re- 
atndning  the  tenant  by  means  of  legal  proceedings  not  from  the  pos- 
acasion  but  from  enjoying  the  premises  in  a  particular  manner,  as  using 
them  as  a  beershop,  is  not  a  breach.     {Dennett  v.  Atherton,  L.  R.  7  (£ 
Bb  816,  Ex.  Ch.)    A  refusal  by  a  lessor  to  give  or  to  allow  the  plaintiff 
to  take  possession,  cannot  be  made  the  ground  of  an  action  for  breach  of 
ooirenant  or  promise  for  quiet  enjoyment.    {Ifawkes  v.  Orton,  5  Ad.  &  E. 
367.)    The  proper  remedy  is  specific  performance. 

This  action  may  be  brought  on  the  covenant  for  quiet  enjoyment 
implied  from  the  word  demise.  (Com.  Dig.  Gov.  (A.  4)  ).  And  an  action 
for  breach  of  contract  for  quiet  enjoyment  lies  on  the  promise  of  quiet 
enjoyment  implied  from  a  parol  demise.  {Jinndy  v.  Cartwright,  22  L.  J. 
KaE.  285;  Hall  v.  City  of  London  Brewery  Co.y  31  L.  J.  Q.  B.  257.) 

MeaMMve  of  damaye»S\ — Where  the  tenant  was  sued  for  trespass  by  Damages 
another  person  claiming  under  the  lessor,  and  gave  notice  of  the  action  recovered 
to  him  (lessor),  but  the  latter  took  no  notice  thereof,  and  the  tenant  then  by  lessee. 
defended  the  action,  and  a  verdict  was  recovered  against  him,  it  was  held 
in  an  action  by  the  tenant  against  the  lessor,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  veidict  and  costs,  his  own  costs  in 
defending  the  action,  compensation  for  the  loss  of  the  land,  and  also  the 
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XTeni:.:  :■  -.:it  rvn-  iiiar  ".o  l:--.-;"  ".■;.  ■  .V^i*'-  ■  '  .'v- -<«*»*  t.  r>iiw<>> 
:■•  Q.  B.  T'.  4r  .' 
Lli'.llitT  Li*i^"  •■!   •'  -  -•■■..:  -«/— I:  >  u>:j.1  :=  l^d.-trs-.:  h.vcs<s  to  iacpidatci 

■:f  T-ii-iz:  •■•7e-A-:  :  T^:a:r  i:?:':.-  rir  :-.r^.  jr.-i  r:  '.jz^re  in.  a  ppper  «CMe  ci 
^r  r-;;:i:>.  ~*^ZAr.'.::z.  iL  :  il*  a  •.''.■  vv:.^:.:  to  r^c-mr  .v::er  L.':::ce.  Toeie  i*v>f«ntfO 
:\K  ---lallT  ii.<Lz>'Z  \z.'i  ::.:■;:: en- L^;::.'  c:-.  tiiev  mar  l^  -sii  fzamcii  m  obIt 
•■  rViT-  Z.K  c: Ten-wT.:.  ■;.  -'zaz  :jjt;  or.-:  •»  er.i:Tar:ei;  ^n  the  ixber.  latbt 
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Action  fw  Rent  and  Royalty  on  Lease  of  CoUiery,  and  for  Breach 
of  Covenant  to  work  it  in  a  miner4ike  Manner, 

1.  By  a  lease  under  seal  from  the  plaintiff  and  A.  B.  to  J.  S., 
dated  the  17th  of  October,  1880,  of  the  Free  Hoik)  Colliery,  in 


84  ;  MUliv.  EaH  London  Union,  I^  11.  8  C.  P.  79  ;  WiUiamn  v.  WiUiawtt, 
lb  B.  9  C.  P.  651^.)  Where  the  laiidlord'4  iutercst  in  the  lease  is  deter- 
nuned  by  foifeiturc  or  otherwise,  consequeut  upon  the  tenant's  breach  of 
ooifcnant  to  repair,  the  preceding  test  woald  be  inapplicable,  and  the 
metinie  of  dauLagca  would  be  the  value  of  the  landlonl's  term,  or,  if  the 
teMtare  was  for  other  breaches  {jersonal  to  the  landlord  as  well,  the 
amn  it  woald  cost  to  put  the  premises  in  the  state  of  repair  agreed  upon. 
{PmTie9  r.  Underuxtod,  27  L.  J.  Kx.  113  ;  2  H.  &  M.  570.)  The  measure 
of  dainagp  alBO  depends  on  the  age,  character,  and  state  of  the  premises 
on  tbe  creation  of  the  tenancy,  the  tenant's  liability  being  measured  by 
TC^eraice  to  the  condition  of  the  premises  at  that  time.  (^Paifne  y.  IfaiM', 
If  K.  A:  W.  541 ;  Stanley  v.  Toufja(ni,  8  Bing.  N.  C.  4  ;  Burdett  v.  Withers, 
7  ▲•  Ic  £.  136.)  The  fact  that  the  dilapidation  prevented  the  landlord 
from  lettiiig,  while  the  repairs  were  being  done,  m&jfemhl/f  be  considered 
Hbue  special  damages  are  claimed.  (  Woods  v.  Page^  1  Bing.  N.  C.  4f»7.) 
If  a^tecoad  action  bs  brought  on  a  covenant  to  keep  in  repair,  the  Terdict 
i^  tlie  ftmner  action  may  be  given  in  evidence  in  mitigation  of  damages.) 
(^drwrnrd  v.  Gregarify  »njtra,) 

Where  the  tenant  has  sublet,  and  the  underlessee  has  neglected  to 
v^air,  the  tenant  in  an  action  against  him  may  claim  as  special  damage 
the  forfeitare  of  his  lease  if  it  was  solely  on  account  of  that  breach  of 
cgifMUUii.  {Clow  V.  Jirogden,  2  M.  A:  G.  3i)),  or  the  loss  sustained  by  him 
thfOUgh  being  sued  for  breach  of  the  covenant  to  repair.  ( Walker  v. 
.QmUenj  10  M.  &  W.  249.) 

In  cases  where  the  lessor  covenants  to  reimir.  the  tenant,  in  an  action 

for  non-ffepair,  may  allege  as  special  damage  that  he  was  unable  to  carry 

c^  his  tndc  in  the  premises,  and  was  oblig^  to  remove.    ( Green  v.  JSalea, 

2  Q.  B.  225.) 

As  to  »li«E  against  forfeiture  for  non-repair,  see  now  the  Conveyancing 

I*w  of  Property  Act,  1881,  sect.  14. 
Commmmt  to  inMure.'] — The  coveimnt  to  keep  buildings  insured  against 
file  mas  with  the  land,  as  the  14  Geo.  3,  c.  78,  s.  83,  enables  the  land- 
load  to  httfe  the  insurance  money  laid  out  in  reinstating  the  premises,  so 
that  the  eorenant  with  tlie  aid  of  the  statute  omounts  to  a  covenant  to 
repair.  { Vmum,  v.  Snnthj  5  B.  &  A.  1.)  The  operation  of  this  section  is 
n<Wt  oonfined  to  the  metropolitan  district.  (Ar  parte  Gorleij>,  34  L,  J. 
Bkcj.  1.) 

▲  oovcaaat  '*  to  insure  at  all  times  previously  to  the  ez])irHtion  of  the 
tcriBt**  is  ntifificd  by  an  insurance  effected  forthwith  after  the  execution 
cCtiieleMe. 

A  ooTenaut  io  insure  in  the  name  of  A.  is  not  satisficil  by  an  insurance 
in  the  joint  names  of  A.  and  the  lessee.  (Pmnial  v.  Harbor ne,  11  Q.  B. 
36a.     Bot  see  HareM  v.  Middleton,  22  L.  J.  Ch.  74(;.) 

C^teuiuU  to  cuUitate  in  a  husbandUkc  manner^  A'c,'] — Actions  on  cove- 
nants of  this  kind  arc  not  very  common,  particularly  during  recent  years. 
The  render  is  referred  to  Woodfalls  Landlord  and  Tenant,  11th  chI.,  for 
tbe  Ibw  on  tbe  subject. 

If  the  plaintiff  means  to  rely  on  bad  cultivation  by  the  defendant,  he 
ahoold  state  that  distinctly  as  hifl*ground  of  complaint,  as  under  a  chum 
for  flon-cnltiTation,  be  would  not  be  allowed  to  give  evidence  of  bad  culti* 
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the  parislioH  of  A.  &  K.,  Lancashire,  for  seven  years  from  ibe 
21»th  of  September,  18m:5,  J.  S.  covenanted  with  the  plaintiff 
and  A.  B.  as  f«»llows  : — 

(1)  To  piy  a  yearly  minimum  or  dead  rent  of  £150,  payable 


vntioiL  merely,  tlmngh  it  is  probable  that  the  plaintiff  wonld  in  fcuch  i 
ca<ic  obtain  Icivo  to  amend  on  the  trial  on  teniii>,  nnlew  where  on  the 
amendment  lie  wmild  only  be  entitled  to  merely-  nominal  damag&s 
(77;«/'«  iHxvntHCt'  Co.  v.  JJawkr^  28  L.  J.  Ex.  317.)  Where  covcnantEi  •! 
thi«*  kind  are  controlled  or  modified  by  particular  customs  as  to  the 
mode  of  cultivation  or  a^  to  the  rights  of  the  parties  on  the  tennination 
of  the  toTmncy.  the  plaintiff  sliould  mention  them  in  the  statement  oC 
claim,  if,  however,  the  plaintiff  i^niores  the  custom,  but  the  defiendant 
relies  on  it,  it  is  fur  the  latter  to  set  it  out  in  his  statement  of  defence. 
Covenant  tUtrfnant   not   to  carnj  oh  a  jMrticnlar  trade  tm  fJie  prtmi9e9.'\-^k 

not  to  covenant  not  to  do  anA'thing  on  the  demised  premises  wnich  may  be  a 

carry  on  nuisance  to  the  occupiers  of  the  adjoining  premises,  was  held  not  to  be 
]iarticular  broken  by  oix:niug  a  national  school  thereon.  {Jlarrhon  v.  Good,  L.  B. 
trade.  H  ^1-  3:^8.)    A  covenant  not  to  use  the  premises  as  a  bcerfaonse,  inn.  or 

public'housc  for  tlie  sale  of  8])irituou8  liquors  is  not  broken  by  the  ade  of 
Ix^er  by  retail  under  a  license  preventing  its  being  drunk  on  the pTeml^o. 
(^London  Sr  Xorth-  Wcxtrrn  Jiail,  Co,  v.  Oarnett,  L.  R.  9  Eq.  26.)  Koril 
a  covenant  not  to  use  a  building  as  a  public-house  for  the  sale  of  wine, 
l)ecr.  malt  lif{uors,  or  spirits  broken  by  such  sale  under  a  similar  Uoenae. 
(Pea  me  v.  Coatm^  L.  K.  2  Eq.  1589.)  A  covenant  that  the  trade  or  caUiw 
of  a  hotel  or  tavern-keeper,  publican,  beershop-kecpcr,  or  seller  by  retaO 
of  wine,  Ix^er,  spirit^,  or  spirituous  liquors  should  not  be  carried  on  on  the 
premises,  was  held.  ]>cr  James,  V.O.,  on  si)ecial  grounds,  not  broken  by  tfat 
sale  of  wine  in  bottles  bv  a  grocer  in  tne  ordinary  course  of  his  trade. 
iJoiivH  V.  Jioni;  L.  R  1)  Eq.  «74.  But  sec  Feildrn  v.  Slater,  L.  B.  7  Eq. 
528.  in  which  a  decision  apparently  inconsistent  with  that  in  JoMe$r, 
Jioue  is  given,  and  which  must  Ikj  considered  as  overruled  by  it.) 

As  to  the  eon-<miction  of  covenants  not  to  carry  on  a  particular  trade. 

and  to  jmy  an   extra  rent  if  it  should  Ik?  t^anied  on,  see    llVnfo*  ▼. 

Manngern  of  Mt'tropoHtnn  Aai/hnH  D'nttrirt,  8  i}.  B.  Div.  387. 

Cdvcnant  Covenant  not  to  a^tfiijnA — A  sub-demise  is  not  a  breach  of  this  cvwe- 

not  to  nant,  except  it  Iki  of  the  whole  term.     {JfnifdniaH  v.  M'thnm,  L.  B.  4  C. 

Assign.  I*.  57.    See  1  Siu.  L.  (!.,  7th  ed.,  Spencer's  case.)    It  would  be  different  if 

the  covenant  wen*  "not  to  let,  or  assign  over"  the  demised  premises.  **ar 

any  |>art thereof."  ( (tnyxon  v.  Jfarr'nton,  2  T.  B.  425.)  Where  thecovcnint 

contained  wonb*  against  *' demising,"  "leasing,"  or  "  aliening,'' the  pre- 

mihcs.  or  any  ])art  thereof,  for  the  term,  or  any  part  thereof^  it  was  heldi 

bi-cach  to  give  a  i)ai1ner  of  the  tenant  the  exclusive  ]>osBe8idim  of  part  rf 

the  house.     {Dhujlri/  v.  Sale*,  1  ^I.  in  S.  21)7.)     Taking  a  lodger  is  not » 

breach  of  a  covenant  not  to  under-let  the  housi*.  unless  there  bict  a  distinct 

agreement  for  the  exclusive  occuimtion  of  particular  rooms,    (^fwrretul^f 

V.  Tajwjotf,  1  C.  M.  A:  B.  69.)    An  assignment  by  one  joint  ai«igneeoCi 

lease  to  the  otlu^r  is  a  breach  of  the  covenant  not  to  assign.     (  Verieif^. 

Cojtpard,  L.  B.  7  C.  V.  505.) 

Where  as-         A  covenant  not  to  assign  without  the  consent  of  the  lessor,  such cODMBt 

sigmnent       ^^^^^  ^^  ^^^  arbitrarily  withheUl.  does  not  entail  a  forfeiture,  or  enable  the 

subject  to      less4.)r  to  sue  when  the  tenant  assigns  after  the  lessor  has  arbitmily 

coDHont.         refused  his  consent.     The  tenant's  remedy  is  not  to  »ve  for  the  arlntniry 

refusal,  but  to  assign  without  consent.    The  refusal  must  be  tmfair  and 

unreasonable  to  enable  the  tenant  to  disregard  it,  and  a  lefosal  upon  as 

cxi)ectation  that  the  ]>roperty  would  s6on  l>e  taken  under  the  Itfidf 

C-lauses  Act  is  not  unfair  and  unreasonable.    {Treloar  v.  Sitf^r,  L.  R* 
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by  instalments  on  the  usual  quarter  day,  and  a  yearly 

rent  or  royalty  of  £ \yev  foot  of  thickness  for 

every  statute  acre  surface  measure  of  coal  worked  or 
gotten  during  the  time  after  the  first  150  feet ; 


147,  155  ;  43  L.  J.  Ex.  95  ;  22  W.  R.  843  :  Sear  v.  JIomsc  Projyei-fij 
JnreMtmtHt  Sifciet^,  16  Ch.  Div.  387.) 

JHeasurt  of  damaaen  for  hrvach  of  e&m'Hunt  not  to  auign.'] — The   Measure  of 
measure  of  damages  m  an  action  for  breach  of  covenant  not  to  assign  is   damages 
nfili  an  amount  as  wiU  pat  the  plaintiff  in  the  same  position  as  if  the   for  breach 
covenant  had  not  been  broken.     (  Williamji  v.  Earlc,  L.  K.  3  Q.  6.  739  ;   of  covenant 
37  L.  J.  Q.  B.  231.)  uot  to 

Coteiuint  or  promhe  to  yield  poMM»ion  on  the  determination  of  the  assigo. 
UmMeJ] — In  actions  under  this  coycuaiit  or  promise  the  landlord  is  en-  ^  . 

titled  to  recoTer  aU  the  loss  he  has  sustained  oy  not  being  put  in  entire  a^*^?"?/^ 
possession  of  the  premises  at  the  end  of  the  term  ;  thus  he  is  entitled  to  a  ^  ?i^  ^  •  ^^^ 
aom  equivalent  to  the  rent  he  has  lost,  and  to  the  costs  of  an  ejectment  Jr  *®™""** 
against  an  under-tenant,  who  has  wrongfully  held  over.    (Henderson  v.   ^^^  ^ 
^mire,  L.  B.  4  Q.  B.  170  ;  38  L.  J.  Q.  B.  73  ;  19  L.  T.  601.)    So  he  may   ^""• 
recover  for  damages  occasioned  by  his  having  to  compromise  an  action  by 
a  person  to  whom  he  had  let  the  premises.    (^Bramley  v.  Chenterton,  2 
C.  B.  N.  S.  692  ;  27  L.  J.  C.  P.  23.)    And  the  acceptance  of  rent  for  the 
period  of  holding  over  does  not  affect  the  landlord's  right  to  recover  on 
tlie  promise  or  covenant.    (/&.) 

JLetioMM  agaitutt  aMigttee^  of  hate.'] — The  8  &  9  Vict.  c.  106,  s.  3,  re-    Actions 
quires  assignments  to  be  by  deed,  but  as  leases  for  the  whole  remaining  against 
tenns  are  but  assignments  thereof  {Jfeardman  v.  Wihon,  L.  H.  4  C.  P.  57),   a<wignec.9 
if  the  remainder  of  the  term  does  not  exceed  three  yeai*s,  it  is  clear  that  of  lease. 
the  assignment  of  it  may  in  effect  be  made  by  parol  in  the  form  of  an 
underlme,  as  neither  the  Statute  of  Frauds  nor  the  8  &  9  Vict.  c.  lOti, 
applies  to  such  a  case.    It  seems  that  an  executor  de  ton  tort,  who  has 
entered  oa  the  demised  premises  and  taken  possession  of  the  lease,  will  be 
held  liable  as  an  assignee.  (Paull  v.  tSimjuton,  9  Q.  B.  365.)  Where  a  person 
has  entered  into  ix>8se8sion  of  or  received  the  rents  and  profits  of  pre- 
mises demised  to  the  intestate,  and  paid  the  rent  reserved  thereon,  he  is 
estopped  from  denying  that  he  is  the  assignee  of  the  lease,  even  though 
he  is  not  chargeable  as  executor  de  tton  tort.    (  Will  in  m*  v.  Ilea  leu,  L.  R. 
9  C.  P.  177  ;  43  L.  J.  C.  P.  80  ;  30  L.  T.  20  ;  22  W.  R.  317.) 

A  trustee  to  whom  a  debtor's  estate  has  been  a-^signed  for  the  1)enefit  Trustee 
oC  creditors  is  liable  as  assignee  if  he  has  not  repudiated  the  lease.  (  White  under 
▼.  H»tmtf  L.  R.  6  Ex.  32  ;  40  L.  J.  Ex.  23.)     Where  the  assignee  of  a  lease  assignnicut 
became  bankrupt  and  his  trustee  disclaimed,  it  was  held  that  the  trustee  for  benefit 
vras  at  all  events  liable  for  rent  falling  due  between  the  adjudication  and  of  creditorn 
4lisc]aimer.    (^Smith  v.  Xorth,  L.  R.  7  Ex.  242.     But  see  new  Titterton  Hable  on 
▼.  Ofo^r,  9  Q  B.  D.  473.)  lease  not 

A  covenant  not  to  assign  without  license  where  the  assigns  are  named,  repn<riate<1. 
"binds  the  assignee  of  the  lease,  although  the  assignment  was  made 
without  license.  (  Williaim  v.  ^rle,  L.  R.  3  Q.  B.  739.)  But  it  is  only 
the  assignee  of  the  whole  term  that  is  bound.  (  Went  v.  Dabh,  L.  R. 
if  Q.  B.  460,  Ex.  Ch.)  The  assignee  can  resist  an  action  for  breach  of 
covenant  by  showing  that  he  assigned  away  before  breach,  as  he  is  only 
lil^t>le  to  the  lessor  for  breaches  during  the  time  he  is  assignee.  (^Paul  v. 
JVkrff,  8  a  dc  G.  486.^ 

The  execution  of  the  assignment  may  be  sufficient  without  delivery  of  Assign- 
it  to  the  assignee,  as  where  it  remains  in  the  hands  of  the  assignee's  ment  to 
solicitor,  who  kept  it  under  a  lien.  (Odell  v.  Wake^S  Camp.  394.)  Notice   panper  not 
of  the  assignment  to  the  plaintiff  is  unnecessary.    The  fact  that  the   invalid  on 
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(H)  To  wr.rk  ciij'l  L'trt   the  (-c«l  in  a  a$iia]  and  miner-like 

maijuer. 
:?.  On  XoTomU.T  1,  l'*?*!.  A-  B.  died. 
:;.  On  XnvomlKrr  7.  l^»<l,  J.  S.  assiinie'd  to  the  defendau. 


ground  of 
fnni'l. 


Aciif-n*  for 

douhk' 

rent. 


Act  onlv 

applies 

where 

tenant  ban 

given 

rafi'f 

notiiie. 


a'«ieiim*.-rit  w2l«  maii*.-  t>  •  ri  ciaij  •  f  «Tniw  Itj  ^-nler  :■•  gcf  rid  of  the  liabQity 
>v-ui'l  li-ji  ikflr  ■:  ::*  vali'-iiiv  a*  :i:::"TiuTi!iff  !<•  a  fraod.  (^fjeiru^  t.  .Vtfjdk. 
2  Str.  lliL'l  :  U'lMl'frr.  t't'trr'u.i  .MaJd."  3H»» :  JIoj»hin*>'tt  x.  Lftrritg. 
11  Q.  B.  I».  1*1*. )  Bqi  if  ilivre  wa«  a  M%ret  tm^'T  ia  faronr  nf  tbeMBCoor. 
thi"  W'lul'l  i«e  r.  fraud,  an-l  wt-aM  aT/*id  the  swim  ment.  (^Hr  par^e  BmU. 
31  L.  J.  rh.  4.  :i:id  Er  fntrff  Bvifo.  3.-.  L.  J.  C'h,  iS.)  The 
after  :lie  n--:i:Tiino:it  be  '•ts-.-'I  f-r  i  reaches  l^v  him  before 
(^llarWy  V.  A'lAi?.  2  C.  M.  A:  14.  1^.) 

An  aM>i;m€f.'  is  not  liable  f-T  breaofatx  '.rkinmittc*!  licfore  the 
to  him.     (.>.-:•  t'oxrurd  t.  <;rf^.*r.v.  L.  K.  2  C.  P.  1S3.) 

.\  trustee  in  bankrj]»tcy  berome^  a««itmee  in  law  of  the 
efitatos  of  the  tjaukrajit.  but.  uniior  -^  .Vi  .if  the  Bankruptcy  Act.  I888L  he 
i«  entitled,  witii  the  leave  of  tho  <''<<urt.  t"  di-ohtim  nnpn>fiuib1e  leMes. 
If  after  Di^tiee  fr'in  th*'  landli-rd  to  eleet  he  should  not  Hii^lMiiw  wtthiii 
The  time  apji^'finteii.  he  may  stiil  relieve  him*^If  ^f  liabiUtr  Xsk  ■rnngrimf 
t«i  a  pau]jer.  {^Hoph'tHs^m  v.  I^»rrriHtj,  11  Q.  B.  l»iv.  92.)  If  he  ahonU 
neither  di«r-laim  nnr  as<i{m.  li«;  lieix-mes  p'^r**'maUtf  liable  in  retipect  of 
all  breacbe'*  of  covenant  in  the  lea.«e>  eummitted  after  hi»  appointBeiit 
{TiUtrt^^H  V.  ('..,>j»fr.  9  i^.  IJ.  Div.  473:  WiUnn  r.  Willatii.  5  Kl  B.  IjSl) 
WLere  oth^i  |ii:-n!>4.oi<  titan  the  bankrupt  are  interested  in  theleaflCitfae 
liiBf.'Iaimcr  bv  tbc  trustee  ••niv  o]K'rates  so  far  as  to  relie^'e  the  banfanpt. 
hi*  estate,  an-i  tin;  trugtet-.  from  liability*.  (^Ifardimf  v.  TVrrrf.  9  Q.  BL 
JJiv.  2H1  :  A'/i'  .V  ll'c*f  iHtii'i  lh'"h  /'...v.  JiiU,  Tl  Ch.  Wr.  14.) 

Tenant*  hfUiittg  ortr  tirtion*  for  dotihir  rfnt.'\ — Br  the  II  Gea  3. 
c.  li*.  s.  IS.  "  in  eiLse  anv  tenant  or  tenants  shall  ihre  notice  nf  htEw  her. 
or  their  intention  to  ouit  tlu'  itn-miM.'^  by  him.  her.  or  them  holden  ata 
time  mentioned  in  s'lch  noti'^-e.  and  shall  not  aoeoPfiinply  deliTcr  up  the 
]Kj!k8C>hIou  then;: if  at  the  time  in  surli  notice  eontaiued.  then  the  aud 
tenant  or  tenant «.  hi>.  her.  <>r  their  executors  or  admini^tnton  ihall 
from  thencefon^anl  pay  \*t  t)ie  landloni  or  landlords,  lessor  or  luwfn, 
rloiible  the  r»-'nt  '.r  "^iim  which  he.  fhe.  or  they  should  othenrise  haw 
]>aid.  to  l)e  levieti.  <^uc<l  for.  and  reeoTcn^I  at  the  Kame  time  and  in  the 
same  manner  as  tlie  siriL'l'.-  rent  or  sum  lK?-fore  the  piving  goeh  notior. 
rr,uld  lie  levie<l.  sueil  f-ir.  and  rec^verefl  :  and  surh  double  rent  or  sun 
«ih}ill  continue  to  be  {uiid  durin^f  all  the  time  such  tenant  cir  tenants  rfjaT: 
c.»ntinue  in  p'r^at-^sion  a<  af'^re^aiil." 

It  ha.s  lM:i;n  iield  Thai  thi<  statute  only  applies  where  the  tenant  had 
the  )>ower<tf  determininff  his  tenancy  by  notice,  and  ha.s  givenaTtlid 
n«nice  for  that  purpose.  (•A*A /»*/"«/•  v.  IlitddU'Stone.  4  B.  &  C.  921.)  To 
brin;r  a  <^ase  wiiliin  tlii-i  provision,  the  holding  over  must  lie  wilfnl  anl 
contumaceou*.  and  n'^tt  either  by  mi^ake  r»r  fnma  Jid*'  thougrh  nnfoonded 
<.-Iaim  of  rijrhi.  (  Wr'niht  v.  Sutith.  5  Esji.  203  ;  I'^'w in/en  r.  Airf>ji,  SO  Ih 
J.  Kx.  33  aiid  3«is.) 

A  ]>ers<>n  to  whom  the  lanillord  granted  a  lease  to  conunenoe  on  the 
determination  of  tlie  defendant's  tenancy  is  not  a  person  entitled  to  tlw 
possession  within  the  meaning  of  the  above  enactment,  and  cannot  i 


Lianilloni 
may  cfaini 


ffe<{ucntly  maintain  an  action  for  double  value  under  it.     (^Bl^^ehfgrii. 
roh.  28  L.  J.  C.  V.  140.)     The  d-.uble  value  given  by  this  Act  is  in  the 
nature  of  a  penalty,  and  therefore  action  must  be  bn>aght  to  n 
within  two  VL-ar*. 

Indei>endently  of  this  provivjon  a  landlord  may  claim  special 
from  an  ovcrholdin<;  tenant  in  resfiect  of  damages,  to  which  he  has  bees 
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4.  £800  is  now  due  by  the  defendant  for  dead  rent,  and 
£174  for  royalties. 

5.  The  defendant  has  worked  the  mine,  but  not  in  a  osnal  or 

Tendered  liable  to  a  thiid  person,  to  whom  he  has  let  the  premises,  and   gpeci&I 
is  nnable  to  deliyer  possession  in  consequence  of  the  defendant  holding   damage 
over.    (JSramley  v.  uhe$terden^  27  L.  J.  C.  P.  23.)  for  over- 

Aetiomfor  double  valued] — By  4  Geo.  2,  c.  28,  s.  1,  it  is  provided  that   holding 
**  in  case  any  tenant  or  tenants  for  any  term  for  life,  lives,  or  years,  or  indepen- 
other  person  or  persons  who  are  or  shall  come  into  possession  of  any  dently  of 
lands,  tenements,  or  hereditaments  by,  from,  or  under  or  by  collusion  Act 
with  such  tenant  or  tenants,  shall  wilfnUy  hold  over  any  lands,  tene-    ...       . 
mentfi  or  hereditaments  after  the  determination  of  such  term  or  terms,  ^   ^^ 
and  after  demand  made  and  notice  in  writing  given,  for  delivering  the  "°J*"*® 
possession  thereof  by  his  or  their  landlords  or  lessors,  or  the  person  or  ^^°®* 
persons  to  whom  the  remainder  or  reversion  of  such  lands,  tenements,  or   4  Geo.  2, 
hereditaments  shall  belong,  his  or  their  agent  or  agents  thereunto  law-   c.  28. 
fully  authorized,  then  and  in  such  case  such  person  or  persons  so  holding 
over  shall,  for  and  during  the  time  he,  she,  and  they  shall  so  hold  over, 
or  keep  the  person  or  persons  entitled  out  of  possession  of  the  said  lands, 
tenements,  and  hereditaments  as  aforesaid,  pay  to  the  person  or  persons 
so  kept  out  of  possession,  their  executors,  administrators,  or  assigns,  at 
the  rate  of  double  the  yearly  value  of  the  lands,  tenements,  and  heredita- 
ments so  detained,  for  so  long  time  as  the  same  are  detained,  to  be 
recovered  in  any  of  His  Majesty's  Courts  of  Becoid  by  action  of  debt, 
wherennto  the  defendant  or  defendants  shall  be  obliged  to  give  special 
bail,  against  the  recovering  of  which  said  penalty  there  shall  be  no  relief 
in  equity," 

The  defendant  may  show  that  the  plaintiff  waived  the  notice  to  quit  Defence 
or  demand  of  possession.  Before  the  Judicature  Acts  such  waiver  need  that  plain- 
not  have  been  specially  pleaded.  QJlawlinson  v.  Marriot,  16  L.  T.  N.  S.  tiff  waived 
207.)  But  that  would  scarcely  hold  now.  Where  the  plaintiff  accepted  notice  or 
rent  due  from  the  defendant  after  the  expiration  of  tne  notice,  it  is  a  demand  of 
question  whether  it  was  accepted  in  part  satisfaction  of  the  double  value  possession, 
or  as  a  waiver  of  it.    {Ryall  v.  Rich,  10  East,  52.) 

Forfeiture  of  the  lease  for  breach  of  covenant. — It  has  been  and  is  usual 
to  insert  in  lease  a  clause  giving  the  lessor  power  to  re-enter  and  to  avoid 
the  lease  on  any  breach  of  covenant  by  the  lessee.  This  clause  of  for- 
feiture has  long  been  relieved  against  in  cases  where  the  breach  was  non- 
payment of  rent,  by  the  Court  of  Equity,  and  afterwards  under  statute. 
And  by  a  recent  statute  relief  might  be  obtained  for  a  trivial  breach  of  a 
covenant  to  insure.  But  except  in  these  cases,  and  except  where  by 
acceptance  of  subsequent  rent  or  otherwise  the  lessor  waived  the  breach, 
or  except  in  cases  of  accident  or  surprise,  no  relief  could  be  obtained 
until  the  passing  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
which  by  a  14  enacts  (1.)  A  right  of  re-entry  or  forfeiture  under  any 
proviso  or  stipulation  in  a  lease,  for  a  breach  of  any  covenant  in  the  lease, 
shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  until  the 
lessor  serves  on  the  lessee  a  notice  specifying  the  particular  breach  com- 
plained of,  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach,  and  the  lessee  fails  within 
a  reasonable  time  thereafter  to  remedy  the  breach,  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money  to  the  satisfac-  - 
tion  of  the  lessor  for  the  breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may  in  the  lessor's  action, 
if  any,  or  in  any  action  brought  by  himself,  apply  to  the  Court  for  relief, 
and  the  Court  may  grant  or  refuse  relief  as  the  Court,  having  regard  to 
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miner-like  maimer.  He  has  improperly  taken  coal  from  the 
main  engine  dip,  and  neglected  to  leave  proper  pillars  and  sap- 
ports  in  the  dip  and  headings,  so  that  the  walls  of  the  mine 
have  fallen  in,  and  the  distant  parts  of  the  mine  have  been 
closed.  In  Jnlj,  1888,  the  defendant  negligently  allowed  a 
fire  to  break  out  in  the  mine,  and  improperly  flooded  the  mine 
with  water. 

The  plaintiff  claims  : — 

(1)  £474  for  rent  and  royalties,  and  interest  until  payment 

or  judgment ;  and 

(2)  £5,200  damages  for  the  defendant's   negligence  and 

breach  of  covenant. 


the  proceedings  and  conduct  of  the  parties  under  the  foregoing  proyisions 
of  this  section  ai:d  to  all  the  other  circumstances,  thinks  fit ;  and  in  case 
of  relief  may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses,  damages, 
compensation,  penalty  or  otherwise,  including  the  granting  of  an  injunc- 
tion to  restrain  any  like  breach  in  the  future,  as  the  Court  in  the  circum- 
stances of  each  case  thinks  fit. 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an  original  or 
deriyatiTe  under-lease,  also  a  grant  at  a  Free  Farm  Rent  or  securing  a 
rent  by  condition  ;  and  a  lessee  includes  an  original  or  derivative  under- 
lessee,  and  the  heirs,  executors,  administrators,  and  assigns  of  a  lessee, 
also  a  grantee  under  such  a  grant  as  aforesaid,  his  heirs,  and  assigns ;  and 
a  lessor  includes  an  original  or  derivative  underlcsitor,  and  the  heirs, 
executors,  administrators,  and  rssigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipulation  under 
wliich  the  right  of  re-entrj'  or  forfeiture  accrues  is  inserted  in  the  lease 
in  pursuance  of  the  directions  of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as  long 
only  as  the  lessee  abstains  from  committing  a  breach  of  covenant  shaU 
be  and  take  effect  as  a  lease  to  continue  for  any  longer  term  for  which  it 
could  subsist,  but  determinable  by  a  proviso  for  re-entry  on  such  a 
breach. 

(B.)  This  section  docs  not  extend  (i)to  a  covenant  or  condition  against 
the  assigning,  underletting,  parting  with  the  possession,  or  disposing  of 
the  laud  leased  or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
lessee,  or  on  the  taking  in  execution  of  the  lessees'  interest ;  or  (ii)  in 
case  of  a  mining  lease  to  a  covenant  or  condition  for  allowing  the  lessor 
to  have  access  to  or  in6])ect  books,  accounts,  records,  weighing  machines, 
or  other  things,  or  to  enter  or  inspect  the  mine  or  the  w^orkings  thereof. 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry  or  for- 
feiture or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary.  This  enactment  applies  to  leases  made 
before  as  well  as  after  the  passing  of  the  Act,  and  even  to  actions  com- 
menced before  and  pending  at  tlie  time  of  the  parsing  of  the  Act  Quilter 
V.  .VrtflrftnK  9  Q.  B.  Div.  672. 
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DefenM. 
The  defendant  says : 

1.  The  defendant  assigned  the  lease  and  demised  premises  to 
C.  D.  by  deed  dated  March  24,  1882. 

2.  The  defendant  has  paid  to  the  plaintiff  all  the  dead  rent 
and  royalties  accmed  due  up  to  March  24,  1882. 

8.  Nothing  is  now  due  by  the  defendant  to  the  plaintiff  for 
dead  rent  or  royalties. 

4.  The  defendant  denies  that  he  worked  the  mine  in  an 
nnnsoal  or  not  in  a  miner-like  manner,  or  that  he  has  im- 
ppoperly  or  at  all  taken  coal  from  the  main  engine-dip,  or 
neg^lected  to  leave  proper  pillars  and  supports  in  the  dip  and 
headings,  or  that  in  consequence,  or  at  all,  the  walls  of  the  mine, 
or  any  of  them,  have  fallen  in,  or  the  distant  parts  of  the  mine, 
or  any  of  them,  been  closed,  or  that  in  July,  1883,  or  at  any 
other  time,  he  negligently,  or  at  all,  allowed  a  fire  to  break  out 
in  the  mine,  or  that  he  improperly,  or  at  all,  flooded  the  mine 
vitti  water. 

Landed  against  Tenant  for  Breach  of  Cave)iant  to  Repair. 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal 
from  the  plaintiff  to  the  defendant,  dated  the  1st  of  January, 
1876,  of  a  house  No.  401,  Piccadilly,  for  seven  years  from  the 
25th  day  of  December,  1875,  the  defendant  covenanted  to  keep 
the  premises  in  such  repair  and  condition  as  therein  men- 
tumed. 

2.  The  premises  were,  during  the  term,  out  of  such  repair  as 
was  required  by  the  covenant. 

8.  They  were  yielded  up  out  of  such  repair  at  the  expiration 
of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defen- 
dant's solicitor  on  the day  of ,  18 — ,  and  exceeded 

three  folios. 

The  plaintiff  claims  £ damages. 

Defence. 
The  defendant  says : 
1.  It  was  a  condition  precedent  to  the  performance  of  the 
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defendant's  covenant  to  keep  the  premises  in  repair,  that  the 
plaintiff  should  put  the  premises  in  repair. 

2.  The  plaintiff  never  put  the  premises  in  repair. 

3.  Altematitelj,  the  premises  were  not,  daring  the  term,  out 
of  such  repair  as  was  required  by  the  defendant's  covenant. 

4.  Thfey  were  not  yielded  up  out  of  such  repair  at  the  expira- 
tion of  the  term. 


Action  h/  Tenant  against  Landlord  for  Breach  of  implied 

Promise  of  Quiet  Enjoytnent, 

1,  On  the  25th  day  of  March,  18 — ,  the  plaintiff  became 
tenant  from  year  to  year  to  the  defendant  of  a  house,  No.  30^ 
T.  Boad^  in  the  county  of  M.,  and  the  defendant  agreed  that 
the  plaintiff  should  have  quiet  enjoyment  of  the  said  premises 
daring  tlie  said  tenancy,  and  to  give  the  plaintiff  six  months' 
notice  to  quit  the  said  premises,  such  notice  expiring  on  any 
subsequent  25th  March,  if  the  defendant  should  require  posses- 
sion thereof. 

2.  The  defendant  did  not  give  the  plaintiff  such  six  months* 
notice  as  aforesaid,  and  during  the  continuance  of  the  said 
tenancy,  t.^.,  during  the  month  of  June,  1884,  the  Metropolitan 
Board  of  Works,  then  having  a  good  title  to  the  house,  entered 
ft  and  evicted  the  plaintiff  therefrom. 

8,  The  plaintiff  thereby  lost  the  use  and  occupation  of  the 
said  premises  and  the  profits  of  the  business  which  he  then 
carried  on  upon  the  said  premises,  and  was  put  to  great  expense 
in  providing  himself  with  other  premises,  and  by  being  com- 
pelled to  remove  his  goods  thereto. 

Particulars  of  special  damage : — 

18—.    Loss  of  profits  (say)       .        .        .     £100    0    0 
Increased  rent  paid  Mr.  A.  B.  for 
new  premises  until  March   25, 

1884 50    0    0 

Paid  J.  S.  for  removing  goods  and 

furniture 21     0     0 


£171     0    0 
The  plaintiff  claims  £ 500. 
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Defence, 
The  defendant  says  that : 

1.  He  did  not  agree  that  the  plaintiff  sliould  have  qniet  en- 
joyment of  the  house  and  premises  or  to  give  the  plaintiff  six 
months^  notice  to  quit  expiring  on  any  subsecjuent  25th  of 
Haich,  or  any  notice  to  quit. 

2.  It  was  a  term  of  the  agreement  of  tenancy  that  if  the 
Metropolitan  Board  of  Works  should  require  the  house  and 
I»emises  the  tenancy  should  forthwith  determine  without 
notice  to  quit. 

8.  Before  the  breach  complained  of  the  Metropolitan  Board 
of  Woiks  required  the  house  and  premises,  and  lawfully  took 
ihem  nnder  their  compulsoiy  powers. 

4.  Alternatively,  if  the  defendant  agreed  to  give  the  plaintiff 
Ihe  notice  to  quit  alleged,  the  plaintiff  before  the  breach  com- 
plained of  waived  that  agreement — Particulars :  a  letter  from 
plaintiff  to  defendant,  dated  the  17th  of  October,  1883,  and  a 
letter  from  defendant  to  plaintiff,  dated  the  20th  of  October, 
1888. 

5.  Alternatively,  before  the  breach  complained  of,  the  defen- 
dant on  the  28rd  of  December,  1888,  gave  the  plaintiff  notice 
to  qnit  on  the  24th  of  June,  1884,  and  the  plaintiff  thcixiupon 
agreed  to  accept  the  said  notice. 


Landlcrd  against  Tenant  wJiose  Term  has  Expired  io  ReMver 
Possesion  of  the  Premises  and  Double  Value  for  Holding  Over. 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and 
piemises  called  Church  Farm,  in  the  parish  of  St.  James,  in 
the  county  of  Surrey,  which  were  let  by  the  plaintiff  to  the  de- 
fendant for  the  term  of  three  years  from  the  29th  of  September, 
1880,  at  the  yearly  rent  of  £800,  which  term  has  expired  [or 
as  tenant  from  year  to  year  from  the  29th  of  September,  1880, 
at  the  yearly  rent  of  £300,  which  said  tenancy  was  duly  deter- 
mined by  notice  to  quit  expiring  on  the  29th  of  September, 

1883]. 

2.  On  the  29th  of  September,  1888,  the  plaintiff  made 
demand  and  gave  notice  in  writing  to  the  defendant  pursuant 
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to  the  statute  4  Geo.  II.  c.  28,  for  delivering  possession  of  the 
demised  premises  to  the  plaintiff,  but  the  defendant  wilfully 
holds  over  and  still  keeps  the  plaintiff  out  of  possession  of  the 
demised  premises. 
8.  The  yearly  value  of  the  demised  premises  is  £400. 

The  plaintiff  claims : — 

(1)  Possession; 

(2)  Double  the  yearly  value  so  long  as  the  defendant  con- 
tinues to  hold  over,  calculated  from  the  29th  of  September,  188:^>. 

« 

Action  by  Tenant  far  Breach  of  Covenant  for  Title  and 

,Quiet  Enjoyment. 

1.  By  a  lease  under  seal  dated  the  30th  of  October,  188f>, 
the  defendant  demised  to  the  plaintiff  the  house  No.  14,  Bani- 
field  Meadows,  in  the  parish  of  St.  John,  in  the  county  of  Rut- 
land, for  seven  years. 

2.  By  the  lease  the  defendant  covenanted  with  the  plaintiff 
that  he  then  had  full  power  so  to  demise  the  premises  and  that 
the  plaintiff  should  quietly  enjoy  the  same. 

3.  The  defendant  had  not  then  full  or  any  power  to  demise 
the  premises. 

4.  On  the  21st  of  November,  1883,  one  J.  S.,  the  owner  of 
the  premises,  lawfully  entered  the  premises  and  evicted  the 
plaintiff  therefrom. 

The  plaintiff  claims  £1000  damages. 

Defence  and  Counter-claim. 
Defence, 
The  defendant  says  that : 

1.  He  had  full  power  to  demise  the  premises  to  the  plaintiff 
for  seven  years  fit)m  October  80,  1888. 

2.  J.  S.  did  not  evict  the  plaintiff. 

8.  If  he  did,  he  did  so  unlawflilly  and  without  any  title  so  to 
do,  and  the  plaintiff,  by  collusion  with  J.  S.,  submitted  to  a 
pretended  eviction  by  J.  S. 

Counter-claim. 
The  defendant  says  that : 
1.  By  the  lease  the  plaintiff  covenanted  to  pay  a  yearly  rent 
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for  the  premises  of  £80,  payable  quarterly,  and  to  keep  the 
premises  in  sach  repair  and  condition  as  therein  mentioned. 

2.  Two  quarters'  rent  is  unpaid. 

3.  The  premises  were  during  the  term  and  are  out  of  such 
repair  as  was  required  by  the  covenant 

4.  Particulars  of  dilapidations  were  delivered  to  the  plaintiff 
on  the  17th  of  July,  1884,  and  exceed  three  folios. 

The  defendant  counter-claims : 

(1)  £40  and  interest  until  payment  or  judgment ; 

(2)  Damages. 

Action  afjamst  Landlord  for  TilldgeSy  Improvements,  4c  (a), 

1.  By  a  lease  under  seal  dated  the  16th  of  April,  1874,  the 
defendant  demised  to  the  plaintiff  for  seven  years  from  Lady- 
day,  1874,  the  *'  Little  Rectory  Dale  '*  farm,  in  the  parish  of 
St.  Sebastian,  in  the  county  of  Stafford,  and  covenanted  at  the 
oonclnsion  of  the  term  to  pay  to  the  plaintiff  the  usual  allow- 
anoes  according  to  the  custom  of  the  country  for  the  plaintiff's 
tillages,  hay  and  straw  and  manure  left  on  the  farm,  and 
fallows. 

2.  When  the  term  ended  the  plaintiff  was  entitled  to  be  paid 
£571  11«.  ad.  in  respect  of  his  said  tillages,  hay,  straw,  and 
manure,  and  fallows. 

3.  Full  particulars  of  the  said  tillages,  hay,  straw,  and 
manure,  and  fallows,  were  delivered  to  the  defendant  before 
action,  and  exceed  three  folios. 

The  plaintiff  claims  £571  lU.  Gd. 

Action  atjainst  Landlord  for  Breach  of  Covenant  to  make  Im- 
provements^ Jtc.y  on  the  Premises, 

1.  By  a  lease  under  seal  dated  October  10th,  1888,  whereby 
the  defendant  demised  the  dock,  houses,  and  premises  called  the 
**  Commercial  Repairing  Dock,"  in  the  parish  of  R.,  in  the 
county  of  Surrey,  to  the  plaintiff  from  the  29th  of  September, 
1883»  for  21  years  at  a  rent,  the  defendant  covenanted  with  the 


(fl)  See  Mamel  v.  Xorton,  22  Ch.  Div.  769.  As  to  claims  for  agricultural 
impioTementfl,  Bee  the  Agricultural  Holdings  Act,  1875  (88  k  39  Vict. 
c  92), and  the  statute  *>  ic  47  Vict.  c.  61. 
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plaintiff  thafc  he  would  forthwith  lengthen  the  dock  bj  50 
feet,  and  pat  the  demised  premises  in  the  state  of  repair  and 
condition  therein  mentioned. 

2.  The  defendant  has  not  lengthened  the  dock  or  put  the 
premises  in  the  state  of  repair  and  condition  therein  mentioned, 
whereby  the  plaintiff  has  suffered  damage. 

The  plaintiff  claims  £20,000  damages. 


Limitation  (a). 
Defence  of  the  Statute  of  Limitation  to  Action  on  Simple  Contract, 

The  defendant  says  that : 

1.  The  debt  was  barred  by  the  Statute  of  Limitations^ 
21  James  I.  c.  16. 


Table  of  C<>)  ^^  following  tabular  view  of  the  limitation  in  the  varionB  actions 

Statates  of    ^^^  {probably  be  found  useful. 

Limitation. 


Action. 


Account,  action  of  . 

Administrators.    See  Executort, 
Admiralty,  suita  for  seamcn^s  wages 
Adyowsons,  recovery  of  . 


Annuity,  action  of      .        .        .    . 

• 

Army,  na^*  marines,  customs  or 
excise,  omccrs  of,  actions  against, 
for  anything  done  in  execution  of 

.    the  Custom  laws  .... 

Assault,  battery,  wounding,  or  false 
imprisonment      .... 

Assumpsit  or  promises,  action  on    . 

Award,  action  of  debt  upon,  where 
the  submission  was  not  by  deed  . 

: but  if  by  deed         •      , . 

Battery.    See  Aisault. 


Period  of  limitation. —Statute  or 
Authority. 


2Six  years.  21  Jac.  1,  c.  16,  s.  S ; 
19  &  20  Vict.  c.  97,  s.  9. 

Six  years.    4  Anne,  c.  16,  s.  17. 

Not  after  three  incumbencies,  ex^ 
tending  over  a  period  of  sixty 
years*  adverse  possession.  In- 
cumbendea  after  lapse,  but  not 
after  promotion  to  bishoprics,  are 

'  reckoned  ;  and  100  years'  adverse 
possession  is  a  complete  bar,  al- 
though three  incumbencies  have 
not  elapsed.  3^4  Wm.  4,  c.  27, 
ss.  30,  31,  33. 

Twelve  years.    37  &.  38  Vict.  c.  57? 

8.8. 

One  month,  and  one  month *s  notice 
of  action.  39  &  40  Vict.  c.  36, 
ss.  268,  272. 

Four  years.    21  Jac.  1,  c.  16,  s.  3. 


Six  years.  21  Jac.  1,  c.  16,  -s.  3. 
Six  years.  3  &  4  Wm.  4.  c. 

88.3—7. 

Twenty  years.    Ibid, 
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Reply. 

The  plaiiitiff  says  that : 

1.  Within  six  years  of  the  commencement  of  this  action,  that 
is  to  say,  on  the  1st  of  June,  1882,  the  defendant  in  writing 


Action. 


Bill  of  exchange  or  promissoiy 
note,  payable  at  a  certain  period 
after  date 


The  like,  payable  on  a  contingency 

Bill  of  exchange  or  promissory 
note,  payable  at  sight  or  on 
demand      ....... 

The  likCf  payable  at  a  certain  period 
after  demand       .... 

Bond  or  specialty       .  .    . 

GaUb  in  respect  of  shares 


(except  for  words  actionable 
in  themselves)     .... 

Cheque,  action  for  non-payment  of. 


Cheqne,  action  for  money  paid  on  . 


Common  and  other  profits  a  pren- 
drCy  claims  to 


Cdnstables,  actions  against     . 


Period  of  Limitation.— Statute  or 
Authority. 


Within  six  years  after  it  falls  due, 
even  though  given  to  secure  an 
advance  made  before  or  after  date 
of  bUl.  21  Jac.  1,  c.  IG.  (See 
Byles,  12th  cd.,  p.  344,  and  see 
Wheathj  V.  Williams,  1  M.  &  W. 
533.) 

Within  six  years  of  the  occurrence 
of  such  contingency.     Ibid. 

Within  six  vears  after  date.  26 
Jac.  c.  16  (45  &  46  Vict.  c.  61, 
s.  lU).  See  Byles  on  BiUs,  12th 
ed.,  p.  345. 

Within  six  years  from  the  expiration 
of  that  period  after  demand. 
Ibid. 

Twenty  years.     3  &  4  Wm.  4,  c.  42, 

8.3. 

Twenty  years.  Companies  Act,  1862, 
ss.  16  and  75. 

Six  years.  21  Jao.  1,  c.  16,  s.  3,  and 
3^4  Anne,  c.  9,  s.  2. 

Six  years  from  refusal  to  pay.  21 
Jac.  1,  c.  16,  s.  3,  and  see  Pott  v. 
Clegg,  16  M.  &  W.  321. 

Six  years  from  payment  by  banker. 
Ibid. :  and  see  Garden,  v.  Bruce^ 
L.  R.  3  C.  P.  300. 

ITiese  cannot  be  defeated  after 
thirty  years'  enjoyment  by  show- 
ing Mh&XT first  enjoyment  at  any 
prior  period.  Sixty  years'  enjoy- 
ment gives  an  indefeasible  right, 
unless  under  written  agreement. 

2  &  3  Wm.  4,  c.  71,  s.  1. 

Six  calendar  months,  and  one 
month's  notice  of  action.  Sec 
24  Geo.  2,  c.  44,  s.  8.  As  to 
special  and  county  constables,  see 
1  &  2  Wm.  4,  c  41,  s.  19,  and  2  & 

3  Vict.  c.  93,  8. 9.  As  to  borough, 
5  &  6  Wm.  4,  c.  76,  8.  133,  and  as 
to  metropolitan,  see  2  6c  3  Vict, 
c.  71,  8.  53. 


Table  of 
Statutes  of 
Limitation. 
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acknowledged  the  existence  of  the  debt  and  promised  to  pay 
the  same. 
2.  On  the   1st  of  July,  1883,  the  defendant  paid  to  the 


Table  of 
Statutes  of 
Limit^itittu. 


Action. 


Countj  Court  Acts,  action  against 
persons  for  anything  done  in  pur- 
suance of 

Copyhold  fine 

Copyright,  action  for  infringement 
of 

And  as  to  copyright  in  fine  arts, 
see  7  Qea  3,  c.  ^6,  s.  8  ;  in  music 
and  drama,  3^4  Wm.  4,  c.  15, 
B.  3  ;  and  in  designs,  5  &  6  Vict. 
c.  100,  8. 12. 

Corporate  offices  and  franchises,  in- 
formation for  usurping 

Corenant,  action  of    .       .        .    . 
Crown,  suits  by,  relating  to  land    . 


Debt  (if  not  on  specialty)  .        .    . 
on  specialty.    See  Bond, 

qui  tarn.    See  Penal  Statute*. 

Deed 

Defamation*    Hee  Libel ;  Slauder. 

Detinue 

Distress,  action  for  wrongful.    See 
Trespau, 

Dower 


Period  of  Limitation.— Statute  or 
Authority. 


Within  three  calendar  months. 
U  &  10  Vict.  c.  y5,  s.  138. 

Six  years.  3  &  4  Wm.  4,  c.  4*, 
s.  3. 

Twelve  calendar  months  after  ac- 
cruiug  of  cause  of  action.  5  &  & 
Vict.  c.  45,  8.  26. 


Easement.    See  TrapaM;  Case, 

Ecclesiastical  Courts  : — For  incon- 
tinence or  brawling  by  a  clerk  in 
holy  orders,  striking  in  church, 
fornication,  &c. 


Six  years.    32  Geo.  3,  c.  58. 

Twenty  years.  3  &  4  Wm.  4,  c  42; 
B.  3. 

Sixty  years  next  before  suit  or 
claim.  9  Gea  3,  c.  16 ;  24  &  25 
Vict,  c  62,  s.  1. 

Six  years.    21  Jac.  1,  c.  16,  s.  3. 

Twenty  years.  3  &  4  Wm.  4,  c.  42, 
S.3. 


Twenty  years.    Ibid, 


Six  years.    21  Jac.  1,  c.  16,  s.  3. 


No  arrears  or  damages  on  account 
thereof  can  be  recovered  for  more 
than  six  years.  3  &  4  Wm.  4, 
c.  27,  s.  41.  Twelve  years  to 
bring  the  action.  Thirty  years 
loneest  time  in  respect  of  dis- 
abiUty.  37  &  38  Vict.  c.  67,  s?. 
1,  5  ;  and  see  Manhall  v.  Smith , 
5  Giff.  37  ;  34  L.  J.  Ch.  189. 

Eight  calendar  months.  27  Geo.  3,. 
c.  44,  s.  2. 


mnATioir. 


plaintiff  the  sum  of  £o  in  part  payment  of  the  debt  due  upon 
the  said  contract,  for  which  sum  the  plaintiff  has  given  credit 
in  this  action. 


Action. 

Ecclesiastical  or  eleemosynary  cov- 
poration  sole  recovering  land  or 
rent 

Ejectment 


Escape,  action  for       .        .        .    . 

Executors  or  administratoi's   . 
And  see  "  Injuries  to  Testator's 
or   Intestate's    Real    Estate," 

Execution 


False  imprisoDment.    .Sec  Assault. 

Fi,  fa.,,  money  levied  on  any  writ 
of,  action  for 

Franchises,  claims  to      .        .        . 


Hundred,     action     against. 
damages  done  by  rioters 

Indemnity       .        .        .        . 


for 


Injuries,  ^t^  Action*  under  varioutt 
headings^  e.g,^  Auavltj  ^r. 

Injuries  to  testator's  or  intestate's 
real  estate 


Petiod  of  Limitation. — Statute  or 
Authority. 


Within  two  incumbencies  and  six 
years  after  a  third  incumbent  ap- 
pointcil,  if  these  periods  together 
amount  to  sixty  years;  if  not, 
then  such  further  time  in  addi- 
tion as  will  make  up  sixty  years. 
8  &  4  Wm.  4,  c.  27,  s.  29. 

Twelve  years ;  six  years  allowed 
from  [ceasing  of  disabilities,  but 
never  to  exceed  thirty  in  all.  87 
6i  38  Vict.  c.  57,  ss.  l^et  ieq. 

Six  years.    3  &  4  Wm.  4,  c.  42,  s.    . 

If  time  have  not  expired  before 
testator's  or  intestate's  death, 
then  at  any  time  within  a  year 
after  his  death.     Ibid.  s.  2. 

Six  years  from  judgment  unless  by 
leave.  Jud.  Act,  1875  ;  Rules  of 
the  Supreme  Court,  1883,  Order 
XLII.  rr.  22,  23. 


Six  years.    3  &  4  Wm.  4,  c.  42, 

S8.  3  to  6. 

They  shall  not  be  defeated  after 
thirty  years'  uninterrupted  enjoy- 
ment, by  showing  benefits  first 
enjoyed  previous  to  such  period ; 
sixty  years'  enjoyment  confers 
an  indefeasible  right,  unless 
under  express  agreement  by  deed 
or  writing.  2  &  3  Wm.  4,  c.  71, 
s.  1. 

Three  calendar  months.  7  &  8  Geo. 
4,  c.  31,  8.  3. 

Six  years  from  date  of  damnifica- 
tion. 21  Jac.  1,  c.  16,  and  see 
Heynoldi  v.  Baule,  1  M.  &  Gr. 
753. 


If  injury  committed  within  six 
months  before  his  death,  then 
within  a  year  after  his  death. 
3  &  4  W^m.  3,  c.  42,  s.  2. 


Table  of 
Statutes  of 
Limitation. 


nicrt-:*2.j'i  Jib:  . 

The  defcn'iazi:  saT?  ;Li; : 

I.  Tz-z  d-rbc  xas  'CArrh^  hj  :hr:  Sca:^c  of  LiniiraciL-os*  37  k 
Z-^  V;.:t.  0.  .'7. 


TrT^a;7'-:c. ^ 

■:r    *i=i:^>im*-  r.    f  :r   -"t^.hj:        -i^ia::!.  :hen  w-.Tiii.  six  c^aiiar 

■.  ?•?.  ?.  I*>:  an-!  Jal  Aor.  In5: 
L  ilr*  . :  :'-•*  ^-:.recie  Coort.  I>SJ. 
fJri-zz  XliL  r.iL 

JsiC:t:*:>    ■::     t'l-i     r«:r.«:^.    !•:  :!:-■«    '^ix    ■^-.■^•iir    ni'-ri'i*.    and    ct» 

araiLsi ni.-nrli'*  r:::'.v  •::  aorioa,    11* 

12  V:.:cc.  44.-a.  >.  i». 

La::-i.  rl/a:    .:   -iiittj  :■  r  :b.-:   r«-    T^rrlTe  v^ar?.    37  i  iS  Vice,  c- 37, 

L'jTtry  -,! *.  1.     N'.-  d-:-**.^*!!!  '.*a*t  or  diMX-n- 

tmuan-.-e  :fier  31>t  Dt^:..  l?SJ. 
^ha::  .icf-a:   ::.     3  Jt  4  Wm,  4. 

civil  rljht     :  »"r  »n  :?.  *.-;■>     Sixtj  rears.     I'  Geo.  3.  c.  16. 

f.r 

Lezi .lea r-arelTo  jtar-.     37  A:  3>  Vict.  c.  57. 

Libel <Lx  rears.    21  Jao.  I.  c.  16.  Sw3. 

Light  ani  Air.  rlj!;:  ::■       .        .    .    Afrer  twc::tv  joar*"  unintt-rrcpteJ 

•-lij".  jnieci  :  no  disaliiliiT  prt- 
T-.-n:*  the  ninninc  ^^f  ihii  tiae. 
2  a:  a  Whl  4.  c.  7J.  *.  3w 

Local     acth- ri:ie*    aoiinif     unJer    Six   r:  a:h.<.     3:>  ^  3y  Vict,  c  53v 
Fablic  Uealrh  .\-:*.  I'*7."..  aoti«'3<        *.  2»>4. 
agaizLst 

MAn-iami:.* N'jt  after  manr  veazv'  ddaj.    3f J 

>:a:i:ie.     Hex    v.     7^f»    i\mmi»' 

.l<.-^  1  Ham.  Jl  AiioL  3b7:  and 
set?  XWird  r.  LtncmJrSf  29  L,  J. 
Ki.  B.  40. 

MerohaLta' accocnts  .    j^ix  years.     Il*  Jc  20  VicC.  gl  97.t.l 

Mortgaged  Lan-is,  action  to  recover.    Within  twelve  rears  we^t  after  tbe 

latt  pavmenc  of  anj  part  of  tht 
princiftal     montr     or    intiaaC 


7  Wm.  4  &  I  Vict.  c.  28;  and  Sr 
&  3:^  Vict.  c.  tf  7,  t.  9. 
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The  plaintiff  says  that  : 

Iw ^.Within  12  years  of  the  commencement  of  this  action, 
that  is  to  say,  on  Decemhcr  12,  187;"),  the  defendant,  by  his 


Action. 


Xnisance.    See  Ca*c, 
Penal  Actions. 


Pezaonal  estate  of  intestate,  suit  to 

.    recoTer  from  legal  i>cn>oual  rcprc- 

scntatirc 


.Whexe  persons  killed  bj  accidents 
caused  bj  negligence,  which 
would  bare  entitled  them  to 
have  brought  actions  if  death  had 
not  ensued  an  action  may  be 
brought  for  the  benetit  of  the 
wife,  husband,  parent,  or  child, 
Jce.,  by  the  executor  or  adminis- 
trator of  the  deceased . 

J^ramissQry  note.  Sec  Bill  of  Ex- 
ehamge, 

Pablio  Health  Act,  1875,  actions 
agafaut  persons  acting  under 

.  PobliCy  locaL  and  personal,  or  local 
and  personal  acts,  action  for  any- 
thing done  in  pursuance  of  any  . 

Qui  tam.  See  Penal  AcHojUf  supra. 
Qilit^lent,  action  of  debt  for  . 


Period  of  Limitation— Statute  or 
Authority. 


Two  years  when  forfeiture  goes  to  the 
party  grieved ;  twoyears  when  for- 
feiture goes  to  C^o^\^l ;  one  year 
when  it  goes  to  Crown  and  prose- 
cutor, and  in  default,  then  within 
two  years  by  Crown.  31  Eliz.  c.  6, 
s.  5,  and  3  &'4  Wm.  4.c.  42,  s.  3 ;  and 
see  11  &  12  Vict,  c  43,  s.  36,  and 
Jl(thin»on  v.  C^inryJ  Q.  B.  D.  465. 

Twenty  years  after  accruing  of  right 
to  a  (jcrtion  capable  of  giving  a 
discharge  ;  or  if  in  meantime 
some  part  or  interest  in  such 
estate  has  been  accounted  for  or 
paid,  or  an  acknowledgment  in 
writing,  signed  by  the  jxirson 
liable  or  his  agent,  has  been 
given  to  the  person  entitled  or  his 
agent,  twenty  years  after  the  last 
accounting,  payment,  or  acknow- 
ledgment. 23  is.  24  Vict.  c.  38,  s.  1 3. 

Twelve  calendar  months  after  their 
death.  9  A:  10  Vict.  c.  93,  s.  3 ; 
and  sec  27  &  28  Vict.  c.  95,  s.  1, 
which  provides  that  where  there 
is  no  executor,  A:c.,  or  he  does 
not  bring  an  action  within  »ix 
mmitht^  the  persons  beneliciaUy 
interested  may  do  so. 


Six  months.  38  k  39  Vict.  c.  55, 
s.  264. 

Two  years,  or  in  case  of  continuing 
damage,  then  within  one  year 
after  such  damage  shall  have 
ceased.     5  A:  6  Vict.  c.  97,  s.  6. 

Twelve  years.  87  &  38  Vict.  c.  57, 
s.  1.  See  Owen  v.  JJe  Beaucmr^ 
16  M.  &  W.  547 ;  5  Exch.  166 ; 
and  Cliichester  v.  IlaU,  17  L.  T. 
121. 
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3hI  LDOXAnOV. 

&geiic   A.  B..  paid  to  the  plaintiff  £10  on  aooonnt  of  the 
intercsc  ^n  the  mongage  debt. 

c.«*„,^  ^t  M^    ^  Period  of  LimiteUoiL—Stemie  or 

V^^^  ^^  '*^-  -  Anthorily. 

LiBitatti/ii. 

Qf' urarrti^T" One  rear.    7  Wm.  4  *  1  Vict  c  71^ 

«.  33:  6  lu  7  Vict.  c.  89, 1. 1 ;  45 
k  46  Vict.  c.  50,  a.  225. 

Beal  prrpenv.  action <  relating  to  .    Tweire  yean  after  right  aocrael 

37  Jc  38  Vict.  c.  C7,  s.  1. 

Recognizances,  proceedings  upon  .    Tweittj  yeus.    3  Jc  4  Wm.  4,  c.  IS* 

s.  3. 

Recovery  of  land.    See  Ejfc*mfii^. 

Kent  dae  under  lease  by  dce«i    .    .    Twenty  years.    Ihid, 

hy  parol  «lo Six  years.     21  Jac.  1,  c.  16,  &,  3. 

charge,  proceeding  for.secur».'«l    TwelTe  yearai     37  &  38  Vict.  c.  57, 

br  deed 8.  1. 

m 

Replevin Six  years.    21Jac  l,c.  16,  8.3L 

Scire  faeias  on  a  re^^ognizanre  .     .  ■  Twenty  yearsi     3  &  4  Wm.  4,  c.42, 

SB.  3  to  6. 

Seduction Six  yean<.    21  Jac.  1,  c.  16.  i.  3. 

Service,  Loss  of.    See  Sedtn'tii^H. 

Slander,    verbal    (unless    special    Two  years.    Ibid, 
damage) 

if  sfiecial  damage   .  .    Six  vcars.    Sawnders  t.   Eiwarit, 

1  Sid.  ^o. 

Tithe,  suit  to  recover  the  value  of  :  Six  years  from  the  time  the  tithes 
any become  due.   53Gea3,c.  127,&& 

Trespass  (^fjtrept  a-«.sault,  battery,  '  Six  years.    21  Jac.  1,  c.  16,8^3. 
wounding,  or  fal>e  imprisonment) 
/.^.,  quarc  vl.  fr,  and  de  honi*  , 
ojtportatit 

Trespass  for  mesne  profits  .        .    .    Six  years'  arrears.     Ihid, 

Trover ■  Six  years.    Ibid. 

Way  or  watercouse,  right  cf      ...  It  shall  not  be  defeated  after  twcBty 

I      years*  uninterrupted  eii|ojBeBti 

I      by  showing  its  ^irft  enygjmgA, 

I     prior  to  such  period.  Forty  yam' 

!     enjo\inent  gives  an  abaolnte  and 

j      indefeasible  right,  ankM  vndff 

an  express  agreement,  bj  deed  or 

writing.    2  &  3  Wm.  4,  c.  71, 1. 1 

Words.    See  Slander, 

Wounding.    Sec  AhmuU.  Four  years.    Ibid, 

From  From  what  time  statutes  rvn.] — The  statutes  bcffin  to  nm  fro* 

what  time  the  breach  of  the  covenant  or  contract,  and  not  from  the  diaoofeiy  ol  ICi 

Rtatutes  as  where  a  neglect  of  duty  by  an  attorney  was  not  discoTered  vntil  aft* 

W^m  six  years  (,ShoH  v.  McCarthy,  3  B.  &  A.  626  ;  Mrm  T.  BmeH$t  8  M.* 
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2.  On  January  17,  1877,  by  letter  to  the  plaintiff's  agent 
C  D.y  the  defendant  acknowledged  the  right  of  the  plaintiff  to 
recover  the  said  mortgage  debt  and  interest. 


W.  680),  but  if  the  defendant  has  fraudulently  concealed  the  cause  o£ 
action  the  statute  runs  from  the  time  of  the  diticovery  of  the  cause  of 
iction,  or  from  the  time  when,  with  reasonable  diligence,  the  plaintiff 
might  huve  discoyercd  it. .  See  Gihh»  v.  Guild,  U  Q.  B.  Div.  59  ;  51  I^.  J. 
Q.  B.  313  ;  discrediting  Hunter  v.  Gibbt^mt,  1  H.  A:  N.  iod  ;  and  Imperial 
Gtu  Co.  y.  LoiuUm  Ga»  Co,,  10  Ex.  39 ;  23  L.  J.  Kx.  303.  In  case  of 
lireach  of  contract  to  deliver  goods,  the  statute  runs  from  the  breach, 
fcliOQgh  there  has  been  a  subsequent  request  for  delivery  and  a  refusal. 
l&st  India  Ok  v.  Paul,  7  Moo.  P.  C.  85.)  Where  money  is  deposited 
with  a  banker  the  statute  runs  from  the  deposit,  and  not  from  demand 
Cor  payment  (^Pott  v.  Clegg,  16  M.  &  W.  321.)  Quat re whGnmonejhfiH 
been  depoaited  with  a  private  person.  Where  the  drawee  of  a  biU  refuses 
to  accept  and  the  holder  gives  notice  thereof  to  the  drawer,  the  statute 
runa  from  snch  notice,  and  not  from  non-payment  when  due.  (^White- 
kead  r.  Walker,  9  M.  &  W.  506.)  Where  an  accommodation  acceptor  is 
■oed  on  a  bin  and  pays  the  amount,  he  has  six  years  from  such  payment 
in  which  to  sue  the  accommodation  drawer,  i.e.,  the  statute  runs  from 
payment  and  not  from  the  date  of  maturity  of  the  bill.  (^Angrove  v. 
Tijfpett,  11  L.  T.  N.  S.  708.)  Where  a  biU  is  deposited  with  a  memoran- 
dum tiiat  it  is  to  be  a  security  for  a  balance  due,  the  statute  runs  only 
from  ascertainment  of  balance  and  demand  for  payment  of  such  balance, 
and  not  from  the  mere  creation  of  a  debt  to  the  holder.  (^Hartland  v. 
JukeB^  32  Ii.  J.  Ex.  162.)  In  a  recent  case  a  promissory  note  payable 
three  months  after  demand  was  found  among  the  papers  of  the  promisee 
after  his  death.  The  note  was  indorsed  with  two  payments  of  interest. 
alao  more  than  twenty  years  old.  The  cause  of  action  was  held  barred 
by  atatnte,  because  (1)  the  payment  of  the  interest  was  evidence  of  a 
demand,  on  which  the  statute  would  begin  to  run,  and  (2)  after  such  a 
lupae  of  time  payment  must  be  presume^].  (^Brown  v.  Rutherford,  H 
Ct  0iT.  687  ;  49  L.  J.  Ch.  654.)  See  the  tabular  view,  ante,  pp.  374  to  380, 
for  statement  of  time  at  which  statutes  begin  to  run  in  the  case  of  bills 
and  other  causes  of  action. 

In  the  case  of  torts  the  date  of  the  cause  of  action  for  the  purpose  of 
limitation  is  in  general  Uie  committing  of  the  injurious  act,  and  not  the 
oocarrence  of  the  damage  resulting  therefrom.  (^Mcklin  v.  Williams^ 
10  Ex.  259  ;  Violate  v.  Sjfmpton,  27  L.  J.  Q.  B.  138  ;  8  B.  &  B.  344.)  If 
the  act  is  not  in  itself  injurious,  but  only  becomes  so  by  reason  of  future 
oooaeqiiences  which  cannot  be  foreseen,  as  in  the  case  of  excavation  of  laud 
fAy^rw-n^  that  of  the  plaintiff,,  which  after  a  time  causes  a  subsidence  of 
the  Iatter*8  land,  the  right  of  action  dates  from  the  actual  damage. 
(JPIwmmi  r.  Backhoute,  9  H.  L.  C.  503  ;  34  L.  J.  Q.  B.  181.)  Where,  how- 
erer,  Uie  injurious  act  is  continuing,  and  causes  continued  damage,  tlie 
ligjit  of  action  is  also  continuing.  (  WhUehvuse  v.  Fellowes,  30  L.  J.  C.  \\ 
305  ;  10  C.  B.  N.  S.  765.) 

When  currency  of  statutes  suspended.'] — The  7th  section  of  21  Jac.  1, 
c  16,  conjointly  with  sect.  4  of  3  &  4  Wm.  4,  c.  42,  p  ovidesin  effect  that 
if  the  person  entitled  to  bring  an  action  within  those  statutes  is,  at  the 
time  the  cause  of  action^accrues,  under  twent3'-one  yearsof  age,  a  married 
woman,  or  insane,  the  time  is  not  to  begin  to  run  until  the  disability  shall 
have  ceased. 

By  a.  11  of  19  &  20  Vict  c.  97,  in  the  case  of  joint  debtors,  the  statutes 
of  limitation  now  ran  as  to  such  as  are  not  beyond  the  seas,  though  some  of 
them  may  be  beyond  the  seas  ;  but  a  judgment  recovered  in  such  cases 
will  not  per  m  be  a  bar  to  another  action  against  the  absent  debtors  after 


c/jmc  of 
contracts. 


From 
what  time 
statutes 
begin  to 
run. 


When 
statutes 
begin  to 
run  in  case 
of  t4irts. 


When 
currency 
of  statutes 
suspended. 


Where 
one  joint 
debtor 
beyond 
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seas, 

suspended 
only  as  to 
him. 

Meaning  of 

"beyond 

seas." 


Breach  of 
trust. 


Revival  hy 
subsequent 
payment 


Where 
two  debts 
and  one 
barred, 
effect  of  a 
payment 
made 
generally. 


Payment 

by  agent 

sufficient 

unless 

authority 

exceeded. 


Payment 
need  not 


their  return,  but  such  a  judfrment  would  be  a  bar  to  a  subseqn^t  actirin 
a;raiii?t  any  joint  creditor  not  l>eyond  the  seas  at  the  time  of  the  com- 
mcnccnioiit  of  the  action.     (^Knidall  v.  IlamiUtm.  4  App.  Ca&  604.) 

By  p.  7  of  3  &  4  Wm.  4.  c.  43,  no  part-  of  the  United  Kingdom,  the  Isle 
of  Man,  or  the  (.Channel  Islands,  bcin^  dominions  of  the  Queen,  shi^l  be 
deemed  to  ))e  **  l)eyond  the  seas,"  within  the  meaning  of  21  Jac.  1,  c.  16, 
or  this  Act.  And  by  s.  1 2  of  19  &  20  Vict,  c.  97,  there  is  a  similar  provifo 
as  to  cases  ^vithin  4  Ac  5  Anne,  c.  1(5,  or  this  Act  (19  A:  20  Vict.).  This 
section  has  been  held  not  to  be  retrosixjctive.  (/7w*rf  v.  Pater$im,  30 
L.  J.  Ch.  480.) 

The  proviso  of  19  A:  20  Vict.  c.  97,  as  to  ]icrsonR  Ixiyond  the  seas,  has 
been  held  to  extend  as  well  to  ))ersons  resident  abroad  as  to  iiatint 
of  the  United  Kingdom.  nn<l  the  word  '*  return  ''  in  the  Acta  relating  to 
limitation  does  not  imply  tliat  they  have  l)ceii  in  this  country  before. 
(La/ond  v.  IbuJdorJt,  13  C.  B.  813  ;  22  L.  J.  U.  B.  217.) 

When  a  statute  of  limitations  once  bofrin)*  to  run  no  snl>seqaent  dl^a* 
bility  will  prevent  its  operation.  Qf'nttrcfl  v.  Dut.tim,  4  Tannt.  826; 
lihodfM  v.  Smethnrst,  (>  M.  &  W.  3ril.) 

The  statute  of  limitations  cannot  bo  set  up  in  answer  to  a  breadliaf 
trust  (//r  Exf'hangc  JHnnkuiff  Co.,  21  Ch.  Div.  519).  as  well  in  respect  of 
realty  as  personalty.    (^Jtannvr  v.  Jierrldtfr,  18  Ch.  Div.  254.) 

Claim  by  a  crtxlitor  ajiainst  an  executor  for  his  drrttstarit  in 
distributing  the  porson.'d  estate  among  legatees  is  barred  after  six  years. 
iJihbc  V.  O'ttll,  22  Ch.  Div.  820.) 

The  25th  section  of  the  statute  of  limitations  (3  A:  4  Will  4.  c.  17) 
relates  to  express  tru-^ts  only.     (Snndx  to  ThomptrH,  22  (Jh.  Div.  614.) 

Jieriral  hij  Muhjiff/unif  jfoff  pot/tNrnt,'] — Tart  p,iyment  of  the  debt  ii  an 
acknowle<lgment  of  the  debt,  and  takes  it  out  of  the  o{)CTation  uf  the 
statutes  of  limitations  :  such  payment  being  held  to  1h)  evidence  of  afrodi 
promise  to  ])ay  the  balance.  The  payment  must  Ixi  on  account  of  tbed<^ 
claimed  to  l>e  barreti.  and  it  must  be  ma*le  as  part-i«i\nnent  of  a  greater 
debt.  (^Tij)prfit  v.  Hiunu;  1  C.  M.  &  R.  252.)  Therefore  when  a  payment 
is  made  as  and  for  the  whole  sum  which  the  defendant  admits  to  be  dne, 
thi-*  will  not  be  sufficient  to  take  the  case  out  of  the  statute.  (lltfMfA 
V.  Cojtr,  r>  M.  ^Vc  W.  824.)  Where  there  are  two  <lebts.  one  barred  and  the 
other  not.  and  a  payment  of  interest  on  account  jrenernlly  is  made,  it  i» 
to  })e  taken  jfrhnd/oric  as  paid  on  account  of  the  debt  not  barred.  (iVr 
LorI  Cranworth,  Aoxh  v.  Jlodgxon,  6  D.  M.  k  G.  474.  4S2  ;  25  L.  J.  Ch. 
18(1,  18?<.)  Tart  payment  in  goods  is  equivalent  to  part  payment  in 
money.  (^Ilvoprr  v.  Stcv^nx^  4  Ad.  &  E.  71.)  S(>  part  i»nymentbybill  or 
note  if  so  made  as  to  imply  a  promise  to  pay  the  remainder,  even  thou<:h 
the  bill  or  note  may  not  be  eventually  paid.  {Tvrnrtf  v.  Do^trril.^ 
E.  &  B.  13(» ;  23  L.  .1.  Q.  B.  137.)  In  such  case  the  part  pa^-ment  operates 
from  the  delivery  of  the  bill  or  note,  and  not  from  the  date  when  it  fill* 
due.     Clrriftf/  v."  Vitch,  3  :M.  A:  W.  90.) 

PajTnent  by  an  authorised  ajfnt  is  generally  payment  by  the  principil : 
and  the  authority  is  a  question  for  the  jury.  But  where  the  defendam 
authorise<l  an  ngont  to  offer  a  payment  of  a  lesser  sum  in  diechargi*  (if 
the  whole  debt,  but  the  creditor  declined,  and  the  .igent  in  excess  cShia 
authority  ]iaid  the  sum  in  part  discb.arge.  this  was  held  insufficient  i<» 
revive  the  claim.  (Lhi^trll  v.  Jion/fof\2  "S.  C.  241.)  The  principle  is 
that  the  jmynient  must  be  made  by  the  perwm  liable  to  [>ay.  In  a  fore- 
closure suit,  Jfarhwk  v.  Ashhrrri/  (19  Ch.  Div.  539).  np«m"the  conntnic- 
tion  of  3  ^:  4  Wm.  4,  c.  27,  s.  40,  a  payment  of  rent  by  a  tenant  of  the 
mortgage<l  proj)erty  to  the  mortgagee  in  consequence  of  a  notice  by  the 
mortgagee  ixKiuiring  the  rent  to  be  ])aid  to  him,  is  not  such  a  payment  u 
keej)s  the  debt  alive  against  the  mortgagor. 

Jfi/  and  to  trhnm  payment  nnint  be  made.'] — The  paylhent,  it'Uftl  been 
said,  need  not  be  made  by  the  debtor  or  iierson  who*  incumd  thf  debt. 
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if  clearly  made  on  account  of  the  debt,  and  on  behalf  of  the  person  or  be  made. 
penons  Uable  for  it  by  their  successors  in  office.    Thus  payment  of  in*  by  debtor. 
temt  by  the  vestry  or  overseers  for  the  time  beinf^  of  a  parish  on  bills 
f{iven  by  former  overseers  to  secure  an  advance  to  the  parish  is  sufficient. 

S!f  10  v.  Pettet,  1  A.  &  E.  196.)  But  this  rule  is  to  be  considered  by  the 
ht  <rf  Jlarloek  v.  Ashberrif,  supra. 
•  And  where  a  payment  is  made  to  the  creditor  to  the  use  of  the  debtor 
bj  m  third  person,  it  cannot  be  appropriated  by  the  creditor  so  as  to  bar 
khe  itatnte.  (^Waller  v.  La^y^  1  M.  k  G.  54.)  Where  A.  gave  B.  a 
nromiBSory  note  in  order  to  get  an  advance  on  it  from  B.'s  banker,  and 
EL  indorsed  it  to  his  banker,  who  credited  him  with  the  amount,  a  pay- 
ment of  interest  by  B.  within  the  six  years  did  not  keep  alive  the 
banker's  claim  against  A.  on  the  bill.    (^Harding  v.  Edgvnimhc,  28  L.  J. 

Bx.  313.) 

By  the  Mercantile  Law  Amendment  Act,  1856,  where  there  are  several   Payment 
eo-contmctors  or  co-debtors  bound  or  liable  jointly  only,  or  jointly  and   by  one 
wieially,  or  executors  or  administrators  of  any  contractor,  no  such  co-    co-debtor 
oantractor,  co-debtor,  executor,  or  administrator  shall  lose  the  Ixinefit  of   does  not 
the  Statute  of  Limitations  by  reason  of  any  payment  by  any  other  co-    revive 
eontrmctor,  &c.    It  has  been  held  that  this  provision  applies  even  where   statute 
such  payment  has  been  made,  with  the  knowledge  and  mere  passive  con-   against 
•eiit  of  the  defendant  co-contractor,  &c.    (^Pcr  Crompton,  J.,  in  Jarknon   otbens. 
T.  WooUff,  8  E.  &  B.  783—4  ;  27  L.  J.  Q.  B.  182.)    Sect.  14  of  the  Act  is 
inif^licable  to  a  subsisting  partnershi]).    As  to  the  effect  of  payment  by 
one  partner  after  dissolution  of  partnership,  see  Watson  v.  Woodman 
(45  lTj.  Ch.  67). 

On  the  other  hand  the  payment  need  not  be  made  to  the  creditor.   Payment 
Thus  a  payment  made  to  one  of  several  legatees  on  account  of  principal  need  not 
and  interest  due  on  a  promissory  note  given  to  the  trustees  of  sach    be  made  to 
legatees  to  secure  trust  money  lent  to  the  dcfeodant,  was  held  sufficient   creditor. 
to  revive  the  debt    (^Megginson  v.  Harper^  2  Cr.  &  M.  322.)     So,  pay- 
ment on  a  note  to  an  administrator  who  had  not  taken  out  administration 
in  the  diocese  where  the  note  was  a  bonum  not  ah  lie.  was  sufficient  to 
leiive  the  debt  in  favour  of  a  subsequent  administrator  de  bonis  mm. 
iCUrk  V.  Uooner,  10  Bing.  480.) 

Jkidenee  of  paymeHt.'] — It  is  not  within  the  scope  of  this  work  to  Evidence  of 
enter  into  the  evidence  necessary  to  sustain  any  allegation  in  the  plead-  payment. 
inss,  and  the  practitioner  is  therefore  referred  to  workA  bearing  on  this 
mbject.  It  may,  however,  be  as  well  pointed  out  that  the  9  Geo.  4, 
c.  14,  which  required  acknowledgments  or  promises  bg  words  only  to  be 
by  writing  signed  by  the  defendant  in  order  to  keep  alive  or  revive  or 
CTcetf  a  claim  which  would  be  otherwise  barred,  did  not,  by  its  very 
tennc,  include  acknowledgments  by  payments,  and  the  tliird  section  of 
the  Act  expressly  excluded  the  effect  of  payments  from  its  operation, 
and  the  3rd  section  of  that  Act  provides  that  a  memorandum  or  indorse- 
ment of  any  payment  on  a  bill,  note,  or  other  writing  by  the  person  to 
whom  such  payment  was  made  should  not  be  sufficient  evidence  of  a 
payment  so  as  to  recover  a  debt  barred  by  statute.  Such  payments  may, 
however,  be  prove<l  by  an  oral  admission  of  the  defendant.  (^Clcare  v. 
JaneM,  6  Ex.  573.) 

Jltieival  by  acknowledgment  or  promise.'] — It  is  well  at  once  to  point   Revival  by= 
out  a  distinction  which  docs  not  seem  to  l)e  indicated  with  sufficient  acknow- 
cleamess  by  some  writers  on  practice,  though  enunciated  with  much   Icdgment 
distinctness  and  emphasis  by  some  of  the  judges,  between  the  effect  of   or  promise. 
promises  to  pay  and  acknowledgments  of  the  debt    The  effect  of  the 
uitteT  is  strictly  to  revive  the  barred  debt,  and  give  it  new  life  from  the 
time  of  the  acknowledgment ;  the  effect  of  a  promise  to  pay  is  to  create 
a  new  debt,  but  not  to  revive  the  old  one,  which  has  no  connection  with 
the  new  debt  created,  except  as  supplying  the  consideration  widch  makes 
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the  promise  binding:  in  law  :  and  this  is  lieliuvcd  tn  be  the  only  instaLce 
iu  which  a  merely  nionil  conoidcration  is  sufficient  to  sujiport  an  ez))Rfeii 
promise.  This  im]M.>]-tant  coiif^cquencc  float's  from  the  (lihtinction  heic 
p^jinted  out  that  in  the  ca^o  of  acknowledgments  tlie  old  liability  is  re- 
vived without  any  moditication  n»  to  its  amount  or  character ;  wheTCi^ 
in  the  case  of  ))romisc8  the  new  obligation  will  dejicnd  on  the  terms  of 
the  ])romise.  Thus  the  jiroraise  may  be  to  pay  it  'mfnturo,  or  by  inftsl* 
meiits,  or  on  the  hnp{>enin{r  of  a  condition  ;  which  could  not  be  the  case 
if  it  were  a  revival  of  the  old  debt.  Tlic  statute  does  not  begin  to  nm  iu 
such  cases  until  the  time  has  elaphcd  or  the  condition  happeniHl.  When: 
a  person  promises  to  pay  a  barred  debt  when  he  is  able,  the  stmtiiti* 
begins  to  run  from  the  time  he  so  becomes  able.  (^Watrr*  v.  £arli>f 
Thanet,  2  Q.  B.  757:  Jlumnwnd  v.  Smith,  33  Bcav.  452.)  Sec  an  ail- 
mirable  exiwsition  of  X\w.  distinetion  here  referred  to,  per  \Vi;»ram,  V.-C 
PhiUip»  V.  PhiUlpH  (3  liarc,  281.  290.)  An«l  sec  TaHurr  v.  Swart  (6  B. 
A:  C.  003  ;  and  JHurkmaxtrr  v.  KuMtU  (10  C.  B.  N.  S.  745),  where  Wil- 
liams,  J.,  expressed  his  full  concun-ence  with  the  views  of  Wigram,  V.-f. 

KridcHce  of  jiromhror  arhnowU'dgmcnt.'] — By  the  9  Geo.  4,  c.  14  (LopI 
Tenterdcn's  Aft),  s.  1.  '*In  actions  of  debt  or  u(H)n  the  case  gnmndcd 
on  any  simple  couti'a<:t.  no  acknowledgment  or  promise  by  worda  only 
shall  be  deemed  sufticient  e\'idcnce  of  a  new  or  continuing  contrut 
whereby  to  take  any  case  out  of  the  o[.»ei'ation  of  21  Jac.  1.  c.  16,  nnle# 
buch  acknowled<:piient  or  promise  shall  be  made  or  contained  in  6onK- 
writing  to  be  signed  by  the  party  chargeable  thereby."  By  s.  $,  sack 
acknowledgments  or  jtromises  need  not  be  stam|)ed.  However,  an  un- 
stamped promissory  note  cannc)t  be  used  to  show  an  acknowle<lgment,  »>» 
it  has  been  held  that  the  section  does  not  exempt  surh  an  inHtranicm 
from  its  appropriate  stamps.  (^Jonrx  v.  Jiydvr,  4  M.  A:  W.  32  :  Par  miter 
v.  Parmitvr.  30  L.  J.  Ch.  508.)  The  19  A:  20  Viet.  e.  97,  s.  13,  ])ruvkk-> 
that  written  acknowlwlgments  and  promises  signetl  by  agents  duly 
authorised,  shall  be  l)inding  within  the  foregoin<r  provision. 

The  above  section  of  9  (Jeo.  4,  c.  14,  expressly  pn»vidcd  that  a  promis- 
or acknowle«lgment  made  pursuant  thereto  by  one  of  several  jiaiiT 
debtors,  &c.,  sliould  not  deprive  the  other  or  others  of  the  licnctii  i»f  any 
statute  of  limitations. 

7///  and  to  whom  promitte  or  achnowltdfimeHt  munt  he'  madr.]^\^- 
suming  that  the  provisions  of  Lorri  Tenterden's  Act  an^  complied  nkitb. 
the  c[uestioii  may  often  arise  whether  the  promise  or  aeknowletlgmeui 
has  been  made  by  and  to  the  )>i*oper  person.  An  admission  by  a  debt<^ 
in  his  statement  of  affairs  will  not  take  a  debt  out  of  the  statute  .v 
against  his  trustee  in  bankruptcy.  {Ejf  parte  Toppimj,  34  L.  J.  Bkc}'. 
44  )  A  mere  ackmtwledgmcnt  by  an  executor  is  not  always  saificical. 
but  it  seems  it  would  Ix;  otherwise  if  he  exprcsslv  promiscil  to  jwv. 
{7'ttJhck  V.  Dunn,  Ky.  Ac  M.  41fi  ;  Schoh-y  v.  UaltoH,  12  M.  A:  W.  5ld) 
As  to  the  cflei^t  of  an  acknowledgment  by  one  joint  maker  of  a  promis- 
sory note,  see  Pit  tarn  v.  Ihfttt'r,  I  B.  A:  C.  248. 

There  apiwars  to  i)c  some  uncertainty  on  the  law  as  to  whether  and  in 
what  cases  the  promise  or  acknowledgment  may  l>e  ninde  to  auothrr 
person  than  the  creditor.  Both  before  and  since  the  passing  of  LonI 
Tenterden's  Act,  acknowledgments  to  third  jx-Tsims  were  held  to  put 
cases  out  of  the  statutes  of  limitations.  However,  in  the  only  case  aucc 
the  9  Geo.  4,  c.  14,  the  admission  was  made  in  an  inventory  in  the  Eccle- 
siastical Coiirtf  setting  forth  the  debts  of  the  deceased.  It  seems  to  be 
at  present  the  pi-cvailing  opinion  that  an  admission  made  to  a  stianger 
can  only  affect  the  oyieration  of  the  Statute  of  Limitations,  when  it  en 
be  properly  left  to  the  jury  as  equivalent  to  or  implying  a  uromiae  to  tk 
plaintiff  to  pay  the  debt. "  C^>ee  Everett  v.  Rohvrtufn^  28  L.  J.  Q.  B.  iS; 
Kx  parte  Topping,  34  L.  J.  Bkcy.  44.) 

As  to  the  sufficiency  of  the  acknowledgment,  Pollock,  C.  B.,  intimatel 
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in  Cbm/oHh  v.  SmUhard  (5  H.  &  N.  13  ;  29  L.  J.  Ex.  228),  that  stronger  evidence 
words  would  be  necesBary  to  revive  a  debt  already  barred  than  to  keep  required  to 
ftlire  a  debt  against  which  the  statute  was  running.    For  instances  in  revive  debt 
which  the  sufficiencv  of  the  promise  has  been  discussed,  see  Rachham  v.   barred  than 
Jfiirrfof,  26  L.  J.  fex.  315   (Ex.  Ch.)  ;  Onntldy  v.  Firnmn,  Ir.  Rep.  1    to  suspend 
O.  L.  9,  Ex. ;  Le$  v.  Wilmot,  L.  R.  1  Ex.  364  ;  In  re  River  Steamer  Co,   statute. 
K  B.  6  Ch.  822 ;  Chasemore  v.  Turner,  45  L.  J.  66  (Ex.  Ch.)  ;  L.  R.  10 
Q.  B.  600,  Quincey  v.  Shnrpe,  I  Ex.  Div.  72,  45  L.  J.  Ex.  347  ;  Skeat  v. 
Zindtav,  2  Ex.  Div.  314,  46  L.  J.  Ex.  249  ;  and  Meyerhoff  v.  Froelich, 
3  C.  P.  Div.  333,  4  C.  P.  Div.  63,  48  L.  J.  C.  P.  48. 

Where  a  document  is  put  in  evidence  in  support  of  the  reply  of  ac-   Court  to 
knowledgment,  it  is  for  the  Court  to  determine  whether  it  amounts  to  a   determine 
■oflicieat  acknowledgment.    So  the  question  whether  a  promise  is  condi-   whether  a 
tional  or  not  is  for  the  Court ;  but  in  those  cases  any  evidence  of  extrinsic  document 
drcamstances  which  may  affect  the  construction  is  for  the  consideration  amounts  to 
of  the  jury.    (^RtmtUd^e  v.  Ramsay,  8  Ad.  &  E.  221.)    The  admission  of  acknow- 
•  helance  due  and  promise  of  payment,  though  denying  the  amount  ledgment. 
elaimed,  is  sofficient  to  interrupt  the  statute  as  to  the  amount  claimed. 
iSkeat  V.  Lindsay,  46  L.  J.  Ex.  249,  2  Ex.  Div.  314.) 

An  acknowledgment  afteraction  brought  is  insufficient.  (^Bateman 
▼.  Pinder,  3  Q.  B.  674.) 

The  provision  requiring  acknowledgments  to  be  in  writing  signed 
•liplies  to  cases  of  debt  on  simple  contract  alleged  by  way  of  set-off,  and 
to  which  the  Statute  of  Limitations  (21  Jac.  1,  c.  16)  has  been  pleaded. 
(Sect.  4  of  9  Geo.  4,  c.  14.) 

The  revival  of  liability  by  promise  or  acknowledgment  is  confined  to   Revival  by 
rtm  of  debt,  and  no  similar  effect  is  given  to  acknowledgment  of  lia-   acknow- 
bilitj  for  other  breaches  of  contract  not  resulting  in  debt.    (Boydell  v.  ledgment 
Drmmmtmdf  2  Camp.  157,  160.)    Lord  Tenterden's  Act  does  not  affect  applies 
this  doctrine.    The  doctrine  is  also  inapplicable  to  actions  for  wrongs  only  to 
independent  of  contract.    {Hunt  v.  Parker,  1  B.  &  Aid.  92  ;  Tanner  v.   debts, 
SmaH,  6  B.  &  C.  603,  605.) 

An  infant  may  by  acknowledgment  renew  a  debt  for  necessaries 
bftrred  by  the  Statute  of  Limitations.  {Wdlins  v.  Smith,  4  E.  &  B. 
180.) 

With  regard  to  specialty  debts,  the  5th  section  of  3  &  4  Wm.  4,  c.  42,   Revival  of 
provides  that  if  any  acknowledgment  shall  have  been  made,  cither  by   specialty 
wxitiiig  a^ed  by  the  party  liable  by  virtue  of  such  specialty  or  his  agent,  debts, 
or  bj  port  payment  or  (lart  satisfaction  on  account  of  any  principal  or  3  &  4 
interest,  it  shall  be  lawful  for  the  ])erson  entitled  to  bring  his  action  Wm.  4, 
for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due  within  c.  42. 
twenty  years  after  such  acknowledgment.    This  section  only  applies  to 
mon^  remaining   unpaid   and  acknowledged  to  be   due,  ana  not  to 
other  claims  for  acts  or  omissions  in  breach  of  covenants.    {Blair  v. 
Ormond,  17  Q.  B.  423.) 

The  adknowledgment  under  this  statute  need  not  necessarily  import 
a  promise  to  pay,  and  therefore,  even  if  made  to  a  stranger  and  not  to 
the  creditor,  it  seems  it  will  be  sufficient.  (^Jlowcvtt  v.  Bonder,  3  Ex. 
491,  500.) 

It  is  to  be  remembered  that  the  effect  of  37  &  38  Vict.  c.  57,  s.  8,  is  to   Limitation 
limit  actions  of  covenant  for  mortgage  moneys,  as  well  as  actions  to  ^^  mort- 
reoorer  the  mortgaged  hereditaments,  to  twelve  years  instead  of  twenty  &^  debts. 
years.    (Sutton  v.  SuHon,  22  Ch.  Div.  511),  although  the  debt  be  also 
secured  by  a  collateral  bond  (Efarntide  v.  Flint,  22  Ch.  Div.  579). 

In  replying  to  a  plea  of  a  statute  of  limitations,  if  the  plaintiff  relics  on  ^o^  dis- 
anj  of  the  dimbihties  before  mentioned  at  the  commencement  of  the  ability 
action,  he  should  distinctly  state  what  the  disability  was,  and  when  it  pleaded 
ceased,  so  as  to  show  that  there  was  not  sufficient  time  for  the  statutory   ^  ^ply  to 
bar  to  arise  before  the  commencement  of  the  action.    Under  the  former  defence 

^  Q  of  statute. 
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Ry8t€m  I'f  pleading,  a  plaintiff  was  required  to  reply  specially  in  such 
circuDLStanccs.     {^Chaidler  v.  T7//<'^f ,  2  Wms.  SanxuL  118.) 

When  the  debt  by  simple  contract  was  revived  by  an  abeoloto  praaiK 
or  ackuDwIed^ment  it  was  formerly  unnecessary  to  reply  specully.  u 
under  an  issue  taken  on  the  plea  of  the  Statute  of  Limitations  it  wai 
open  to  a  plaintiff  to  show  that  the  cau>c  of  action  was  venemd  witfaii 
six  years.  The  ^:>und  of  this  was  that  a  new  cause  of  action  «m  in 
f«trictnesc?  crcate<l  by  the  promise  or  acknowledgment,  and  theicfoR  i 
replication  taking:  issue  on  the  plea  of  the  Statute  of  Limitations  — iitui 
in  substance  that  the  cause  of  action  <Ud  accrue  within  the  preaeribcd 
period.  ( Tanner  v.  Smart,  G  B.  &  C.  603.  606.)  Under  the  pieMsnt  nks 
of  pleading,  sach  matter  must  be  specifically  t^tated  in  the  reply. 

The  H  A:  4  Wm.  4.  c.  42.  s.  r>.  which  provides  for  the  revifal  of  spedaltj 
debts  by  acknowledgment,  directed  that  the  plaintiff  might  by  way  of 
replication  state  such  acknowledgment,  and  that  the  action  was  brought 
within  twenty  years  from  such  acknowledgment.  It  was  held  that  the 
acknowledgment  should  l>e  replied  specially,  and  could  not  be  eiveo  ii 
evidence  under  a  joinder  of  issue  or  replication  that  the  cause  of  actioo 
accrued  within  twenty  years  before  suit.  {Afoodie  v.  BanmiMttr^  8S  L  J. 
Ch.  8i$l.)  It  was  also  held  that  the  male  of  making  the  acknowledgmentf 
whether  by  ^vritin^^  part  payment,  or  part  satisfaction,  should  be  spedfi* 
cally  stated  in  the  replication.  {Fortyth  v.  BrUtotce^  8  Ex.  347.)  A 
reply  in  accordance  with  these  requirements  would  under  the  preiBC 
rules  of  pleading  be  sufficient. 

In  the  statement  of  claim  in  an  action  on  such  a  debt,  it  !» the  itpecialty 
revived  by  acknowledgment,  which  should  be  set  out  as  the  foundation d 
the  action,  and  nttt  the  writing  or  act  by  which  it  was  revived. 

A  reply  to  a  rlefence  setting  out  that  the  debt  was  iMrred  by  a  stattt 
of  limitations  that  the  plaintiff  did  not  know  of  the  cause  of  aiction  ontil 
after  the  period  of  limitation  liad  elap!«<l  would  be  demurrable.  Bnt  it 
would  be  otherwise  with  a  reply  alleging  that  the  cause  of  action  w 
fraudulently  concealetl  by  the  defendant.  (Ovild  v.  (rihhs,  9  Q.  B.  Dit. 
r^U,  overruling  Hunttr  v.  (wibbonjt,  26  L.  J.  Ex.  1  :  and  the  Imperial  Gi' 
Co.  V.  London  Ga»  Co..  10  Ex.  3y.) 

Foreign  statute*^  of  limitation  which  bar  the  remedy  and  not  theri^ 
have  no  application  here.  {Ilarrh  v.  Quine,  L.  R.  4  Q.  B.  6o3;  Allitiuf 
Bank  of  Simla  v.  Carry.  5  C.  P.  Div.  421*,  4»  L.  J.  C.  P.  78L 

The  statute  chietiy  governing  the  limitation  of  action  between  nnit- 
gagur  and  mortgagee  is  the  37  k,  38  Vict.  c.  57.  C"f.  Feartutide  v.  Fliid, 
22  Ch.  Div.  571). 

But  the  mortgagee  docs  not  become  nbe4i.tlute  o^mer  of  the  land  vad 
foreclosure  decree,  and  therefore  an  action  by  him  to  recover  the  lad 
brought  within  twelve  years  after  foreclosure  decree,  bat  more  tta 
twenty  years  after  the  mortgage  or  any  ]>ayment  of  principal  or  inteML 
»»r  any  aeknowlclgnient.  i<  not  statute  barred.  (^Pvgh  v.  /fedth^7  Aff> 
c:as.  235.  51  L.  J.  H.  L.  3i;7.)  The  ancient  rule  that  no  kqise  oCtiae 
barred  the  right  to  rcleem  while  the  mortga;;ur  held  a  portion  of  tk 
mortgaged  pToi>erty  is  gone  (AVn^inaav.  Ktntst*,  17  Ch.  Div.  101),  and  tk 
twelve  yeai>i*  limit  is  not  to  be  extended  by  rea-^on  of  the  diaafaili^^ 
any  persr^n.     {Forxfrr  v.  Patfrr*on,  17  Ch.  Div.  132.) 

As  to  the  effect  of  an  administration  action  keeping  alive  deblidM If 
the  deceasofl  debtor  to  all  his  creditors,  see  the  judgment  of  Jend^XJ^ 
(It?  Ch.  Div.  :>ol),  in  Jte  (ireavt*.  Bray  v.  Tofrfd.) 
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Mamtenance  (a). 
Claim  in  an  Action  for  Mamtenance, 

1.  The  plaintiff  has  suffered  damage  by  the  defendant 
nnlawfblly  upholding  and  maintaining  one  A.  B.  in  an  action 
in  the  Queen's  Bench  Division  of  the  High  Court  of  Justice, 
iduch  the  said  A.  B.  had  brought  against  the  plaintiff  to  recover 
m  penalty  of  £500. 

2.  The  defendant  had  no  interest  in  the  said  action  or  in  the 
reoonrery  of  the  said  penalty. 

Ptoticulars  of  damage : — 

1880.    Penalty  recovered  against  plaintiff  £500  0  0 
July  1.    Costs  of  action  paid  to  A.  B.        .  131  0  0 
Do.      Costs  of  action  paid  to  the  plain- 
tiff's sohcitor,  Mr.  0.  D.  of  E. .  180  0  0 

The  plaintiff  claims  £811. 


Malioions  Arrest  (^). 

1.  Claim  in  an  Action  for  Malicious  Arrest, 

1.  The  plaintiff  has  suffered  damage  by  the  defendant  on  the 
5ih  May,   1880,  falsely  and   maliciously  and  without    any 

(«)  "  It  results,  I  conceive,  from  aU  these  cases,  that  to  bind  oneself   What  is 
the  commencement  of  a  suit  to  pay  the  expenses  of  another  in  that  main- 
mdtf  more  especially  if  that  other  be  a  person  himself  of  no  means,  and   tenaace. 
tiM  suit  be  one  which  he  cannot  bring,  is  stiU,  as  it  always  was,  mainten- 
moat ;  and  for  such  maintenance  an  action  will  lie."    (^Per  Coleridge, 
TfrC^i  in  jBradUtugh  v,  Ncwdigate,  11  Q.  B.  Div.  9.)    But  where  there 
Is  %  common  interest  between  the  maintainer  of  the  action  and  the  person 
pMlntKlned  no  action  will  lie,  as  when  a  master  assists  a  servant  in  a 
Btigation,  or  a  landlord  his  tenant,  one  commoner  a  fellow  commoner,  or  a 
li£  man  gives  money  to  a  poor  man  out  of  charity  to  maintain  a  right 
vidch  he  would  otherwise  lose.    (^Und.^ 

In  this  action  the  i^t  that  plaintiff  has  been  defeated  in  the  litigation  Maeaiure  of 
in  question,  and  had  to  pay  damages  and  costs,  will  not  disentitle  him  dama^. 
from  fucoeeding.  On  the  contrary,  it  wiU  increase  the  damages,  which 
viU  be  the  damages  or  penalty  he  has  had  to  pay,  with  aU  costs  to  which 
he  bas  been  put  as  between  solicitor  and  client.  (^Bradlav^h  v.  yieuHii' 
gmtSf  mtpra.')  See  also  on  this  subject  Pechell  v.  Watson^  8  M.  J:  W.  691 ; 
ghMcheU  T.  Botier,  2  Bingham,  N.  C.  634 ;  UtUley  v.  HutUy,  L.  E.  8 
Q.  B.  113  ;  Flight  v.  Leinan^  4  Q.  B.  883,  where  it  was  held  that  merely 
to  instigate  a  suit  was  not  maintenance,  though  to  support  one  already 
inBtilgsted  might  be. 

(ft)  This  action  was  once  pretty  frequent,  but  since  the  32  &  33  Vict. 

0  0  2 
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rcasonal)le  or  pro1>ablc  cause,  making  an  affidavit  in  an  actioa 
then  (IqHindiiig  in  the  Queen's  Bench  Division  wherein  the 
now  plaintiff  was  defendant,  to  the  effect  that  the  plaintiff  was 
justlj  indebted  to  him  in  the  sum  of  £100,  that  he  intended  to 
go  abroad  and  leave  England  in  order  to  avoid  payment  of  the 
said  debt,  and  tliat  he  the  stiid  plaintiff  would  be  a  material 
and  necessar}'  witness  on  the  part  of  the  defendant  at  the  trial 
of  the  said  action,  and  upon  such  false  affidavit  the  plaintiff 
prcKJured  from  the  judge  at  Chambers  an  order  for  the  anat 
and  imprisonment  of  the  plaintiff  for  six  months  or  until  he 
gave  bail. 


When  a 
{icrson  siiU 
liable  to 
impris4»ii- 
mcnt  for 
non-pay- 
ment of 
money. 


Cases 
where 
arrest  on 
mesiu 
process 


The  foun- 
dation of 
the  action 
for  mali- 
cious 
arrest 


c.  02,  s.  <;,  which  ab«»lished  imprisonment  for  debt,  it  is  of  rare  occnrrencf. 
Since  that  Act.  however,  a  ()er^n  may  still,  during  the  coun«  of  ani 
proceodinp-j.  l>e  arrest  oil  in  several  cajjes  ;  and  in  all  these  castes  it  is  lab- 
mitted  that  a  ]iers4>n  is  liable  in  an  action  for  n  mnlicions  arrest  if  bSv 
acting  maliciously  and  without  reasonable  and  pn)bable  cansc,  sets  the 
law  in  motii>n  an<l  i)rocurcs  the  arrest  of  another.  By  s.  4  of  the 
82  &  H3  Vict.  c.  C,2.  a  jHTson  may  Imj  arrested — (1)  who.  l»cing  a  trustee 
fails  to  \my  over  tnist  moneys  onlere<l  by  the  Court  to  be  i»aid  orer;  (J) 
who.  being  a  solicitor  fails  to  pay  any  costs  which  he  has  been  directeil 
|)crsonally  to  pay  :  (8)  who,  l)cing  a*  bankrupt  has  failed  to  pay  any  in- 
stalments of  income  to  the  trustee  in  his  bankruptcy  which  bj  the  cider 
of  the  Court  he  has  ]>cen  directed  to  i)ay. 

By  sect.  r>.  any  ]K?rson  who  fails  to  jMiy  any  debt  due  from  him  in 
pursuance  of  any  onler  or  judgment,  may  Ix?  committed  to  priBon  for  six 
weeks  cm  proof  that  he  has  the  means  of  im^nnent. 

By  sect.  6  it  i-*  enacted — (a)  if  a  plaintiff  shall  at  any  time  bcfoie 
final  judgment  prove,  by  evidence  on  oath,  to  the  satisfaction  of  a  jndee, 
that  he  has  a  cause  of  action  against  the  defendant  to  the  amonnt  of 
£50  or  upwanls,  and  that  there  is  probable  cause  for  Ixilicvinp  that  the 
defendant  is  alx'Ut  to  quit  England,  and  that  the  absence  of  the  de- 
fendant will  materially  prejudice  the  plaintiff  in  the  prosecution  of  (us 
action,  then  it  shall  be  lawful  inr  the  judge  to  order  the  defendant  to  be 
arrested  and  imprisoned  for  a  i>prio<l  not  execc<ling  six  months,  onto* 
he  give  security  that  he  will  not  leave  England  without  the  leave  of  the 
Court  ;  (ft)  where  the  plaintiff  sues  for  a  penalty  other  than  a  penalty 
in  re8i)ect  of  any  contiact,  it  shall  not  be  necessary  for  him  to  prow 
that  tne  absence  of  the  defendant  will  materially  prejudice  him  in  the 
prosecution  of  his  action. 

The  foundation  of  the  action  for  malicious  arrest  in  one  or  other  of 
these  cases  must  be  that  the  party  obtaining  the  order  for  the  aneitta' 
who  is  the  defendant,  has  im)K>sed  on  the  judge  by  sonic  false  statement; 
and  this  false  statement  and  the  surrounding  circumstances  unit  te 
such  as  clearly  to  demonstrate  that  the  defendant,  had  no  reasonable  or 
probable  cause  for  the  step  he  took.  It  must  also  be  averred  and  pnmi 
that  the  order  of  arrest  has  been  rescinded^  and  that  the  proceedingi  bi* 
tenninated  in  the  plaintiff's  favour;  but  this  fact  is  not  bjanyBHff* 
conclusive  to  prove  an  absence  of  reasonable  cause  on  the  putoCA* 
defendant. 

An  action  will  lie  for  maliciously  causing  a  ship  to  be  smiled  irf 
detained  under  a  false  allegation*  that  theix'  was  a  good  chuB  ^ 
neccftsaries  against  her.    {Reanaij  v.  Mr  Andrew,  L.  R.  9  Q.  B.  74.) 
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2.  The  plaintiff  was  arrested  under  the  said  order  and  detained 
in  prison  for  five  days  until  the  judge  at  Chambers  made  a 
farther  order  directing  his  unconditional  release. 

The  plaintiff  claims  £1000. 

2.  Clam  in  an  Aclion  for  Malicwicsli/  Arresting  and  Detaining 

a  Ship. 

1.  The  plaintiif  was  and  is  the  owner  and  possessed  of  a  ship 
caUed  the  "  D.  of  S." 

2.  The  defendant,  on  the  10th  of  June,  1880,  falsely  and 
maliciously  and  without  reasonable  or  probable  cause,  repre- 
sented to  the  registrar  of  the  Truro  County  Court  that  one 
O.  H.  then  had  a  cause  of  action  against  the  now  plaintiff  for 
necesBaries  supplied  for  the  use  of  the  said  ship,  in  respect  of 
which  the  said  G.  H.  was  entitled  to  have  the  said  ship  arrested 
and  detained,  and  by  such  representation  he  procured  the  regis- 
tmr  of  the  said  Court  to  issue  a  warrant  for  her  arrest. 

3.  The  said  ship  was  arrested  and  detained  under  the  said 
warrant  for  a  long  time  until  all  proceedings  were  determined 
in  her  &vour,  and  the  plaintiff  has  sustained  damage  thereby. 

The  plaintiff  claims  £500  damages. 


Malicious  Prosecution  (rr). 
1.  Claim  in  an  Action  for  Malicious  Prosecution. 

The  defendant  maliciously  and  without  reasonable  and 
probable  cause,  preferred  a  chiu*ge  of  larceny  against  the 
piainttiff  before  a  Justice  of  the  Peace,  causing  the  plaintiff  to 
be  sent  for  trial  on  the  charge  and  imprisoned  thereon,  and  prose- 


(d)  An  action  for  malicious  prosecution  is  fpven  where  a  person  acting 
mulcioiialj,  and  without  reasonable  or  probable  cause,  has  preferred 
againnt  another  in  a  criminal  court,  or  before  a  judici|il  officer,  a  charge 
iniich  in  the  event  has  been  decided  to  be  false,  but  which  during  its 
pendency  has  inflicted  some  injury  to  the  property,  person,  or  reputation 
ct  the  (AaintiflE.    The  plaintiff  is  put  to  proof  office  things. 

1st.  A  criminal  chai'ge  must  have  been  preferred  before  a  judicial 
olBoer.    Any  act  by  which  the  criminal  law  is  set  in  motion  against  A  criminal 
snother  wiU  not  amount  to  a  malicious  prosecution.    To  give  a  man  into   charge 
the  costody  of  a  police  constable  on  a  chaige  of  felony  might  be  a  false   most  have 
imprisonment ;  it  would  not  be  a  malicious  prosecution.    "  There  can   been  madcu 
be  DO  malidons  prosecution  until  the  parties  come  before  a  Court  or  a 
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The  crimi- 
nal charge 
must  have 
been  <Iiis- 
missed. 


Or  con- 
viction 
quaabeil. 


Exception. 


Malice 
nece»!j«iry. 


Want  of 
reasonable 
and  pni- 
bahlc 
cause. 


What 
amounts  to. 


ciited  the  plaintiff  thereon  at  the  Middlesex  Quarter  Sesaons, 
where  the  plaintiflF  was  acquitted. 


judicial  offiocr.'*  {Per  Willes.  J.,  in  Avntin  v.  Dowltn/f.  L.  B.  5  C.  P. 
540,  which  see  f«.»r  the  distinction  iK-twecn  faLso  impriiicmment  andmali- 
eioiis  prosecution.) 

2nd.  The  charge  must  have  liecn  false  in  fact,  and  so  dctcnnincd  bj 
the  proper  criminal  Court  before  which  it  came.  It  is  not  necessary 
that  the  first  Court  }x?forc  which  the  chai^  came  should  have  deddeii 
it  in  the  plaintiff  s  favour.  It  is  enoujrh  if  a  Court  of  Appeal  has  given 
a  decision  in  his  favour,  so  that  the  ultimate  dctcmiinatiuii  declares  the 
falseness  of  the  chargc> ;  but  subject  to  this,  a  man  may  be  perfectly  in* 
nocent  of  a  char^  that  has  been  made  against  him,  and  piepaied  with 
abundant  evidence  to  i)rovc  the  fact,  yet  if  a  judgment  against  him  of  a 
competent  Court  remains  on  record,  he  cannot  proceed  with  his  action 
for  malicious  prosecution.  The  reversal  of  any  conviction  made  npon 
the  charge  is  n  condition  precedent  to  liis  right  to  sue  in  all  cases  save 
one.  It  has  I)een  decided  that  a  malicious  exhibition  of  articles  of  the 
peace  against  another,  (which  is  of  course  a  s^iecies  o'f  proeecutiun.)  sup- 
ported by  a  false  r>ath  of  threats  having  been  used,  may  be  made  the 
foundation  of  an  action  for  damages,  although  the  accused  iierson  has 
)>cen  requinxl  to  find  sureties  and  been  imprisoned  fur  dofamt.  and  the 
onicr  of  commitment  has  never  l>cen  reversed.  (^Steward  v.  Grvmttt, 
29  L.  J.  C.  P.  170.)  The  reason  of  this  exception  from  the  general  rale 
is  that  proceedings  before  justices  in  cases  of  the  kind  are  generally  u 
jHirt/tf  the  accuBe<l  has  no  means  of  controverting  the  charge,  and  the 
justices  have  little  or  no  option  to  refuse  to  bind  him  over,  when  the 
person  exhibiting  the  articles  swears  that  he  is  in  bodily  fear. 

Brd.  The  prosecution  must  \>q  malicious,  that  is  to  say,  instituted  from 
any  other  motive  than  the  simple  desire  of  bringing  to  justice  one  whom 
you  believe  has  committal  a  crime.  (See  StcveM  v.  Midland  Bail,  T*^ 
23  L.  J.  Ex.  828.)  But  **  malice  alone  is  not  sufficient  to  found  the 
action,  because  a  ])erson  actuated  by  the  i)lainest  malice  may  neverthe- 
less have  a  justifiable  i-cason  for  a  prosecution."  (iVr  Tindal,  C.  J.,  in 
Wilhinit  v.  Taylor^  G  Bing.  18<J.)  AVheiv,  however,  the  judge  rules  (for 
it  is  his  province  to  determine  this,  the  facts  being  found  by  the  jury) 
that  there  is  no  rcasonal)le  or  probable  cause  for  the  proKccution.  the 
jurv  mnv  from  that  infer  malice.  (^Biu«t  v.  (ribhona,  30  L,  J.  Exch. 
75.) 

4th.  The  prosecution  must  have  Ix-cn  without  reasonable  or  probable 
cause.  It  is  imiwssiblc  to  lay  down  any  general  rule  as  to  what  consti- 
tutes a  want  of  reasonable  or  probable  cause  for  a  pronecution  :  bat  the 
facts  of  the  particular  case  ought  to  be  such  as  to  satisfy  a  rcasonabk 
mind  that  the  accuser  had  little  or  no  ground  for  the  proceeding  but  his 
desire  to  injure  the  accused,  or  that  he  acted  in  the  matter  reckleady 
and  carelessly,  not  caring  what  mistake  he  might  make,  and  forbearing 
to  institute  reasonable  inquiries  which  would  readily  have  remoredaay 
little  suspicion  that  might  attach  to  the  accusccL  The  question  of 
whether  the  defendant  took  rcas«.)nable  care  to  inform  himself  of  ths 
truth  of  the  charge  is  a  material  consideration.  (Prr  Brett,  M.  R..  in 
Ahrath  v.  Thr  North  Ea*fvri\  JtaiL  Co.,  11  Q.  B.  IMv.  4.50.)  BTideiMe 
that  the  accuser  did  not  himself  l>elieve  in  the  charge  which  be  made ii 
cogent  evidence  that  he  had  no  reasonable  or  ])rol>al)le  cause  ;  bat  fran 
the  most  express  malice  merclv  the  want  of  probable  caose  cannot  be 
implie<l.     CTurnrr  v.  Ambler,  1*0  Q.  B.  2i>2.) 

5th.  The  plaintiff  must  show  that  he  has  suffered  either  in  penoB, 
reputation,  or  pocket.  It  is  generally  very  easy  to  aver  ^tul  mora 
sufficient  damage  to  groimd  the  action,  for  it  is  seldom  tbat  tbc  CM^ 
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Particalars  of  special  damage : — 
Messrs.  L.  &  L.'s  bill  of  costs    .        .      £65    0    0 
Loss  in  business  from  January  1, 1883, 
to  February  18, 1883     .        .        .       100     0    0 

The  plaintiff  claims  £500. 

Definee. 

1.  The  defendant  denies  that  he  acted  maliciously  or  without 
renBonable  and  probable  cause. 

2.  The  plaintiff  was  prior  to  the  making  of  the  said  charge 
in  the  defendant's  employment  as  his  butler.  A  quantity  of 
aflver  plate  was  missed  by  the  defendant,  and  upon  the 
plaintiff 's  box  being  searched  a  portion  of  it  was  found  hidden 
ttway  in  it.  The  plaintiff  offered  no  explanation,  whereupon 
the  defendant  preferred  the  said  charge  against  him. 

Rejtly, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

it  not  so  ■camlaloug  as  that  the  mere  preferring  of  it  is  not  some  injury 
to  the  plaintiff's  reputation,  and  it  almost  always  happens  that  the 
|damti£c  is  put  to  some  expense  in  defending  himself  from  it,  which  he 
can  allege  m  his  statement  of  claim,  and  in  respect  of  which  he  can 
reooTCT. 

At  tiie  trial  of  the  action  it  is  for  the  jury  to  find  the  ftu^ti  on  which   The  judge 
the  question  of  reasonable  and  probable  cause  depends,  but  when  the  to  deter- 
facts  have  been  found,  it  is  for  the  judge  to  determine  whether  they   mine  ques- 
cozifltitute  reasonable  and  probable  cause  for  the  prosecution.    (^lA^ter   tioD  of 
T.  Perry  man  J  L.  R.  4  H.  L.  521.)    The  question  of  malice  or  no  malice   reasonable 
18  entirely  for  the  jury.  and  pro- 

In  the  recent  case  of  Abratk  v.  The  North  Eattern  Rail.  Ok  (U  Q.  B.  bable 
Div.  440),  the  law  in  regard  to  the  burden  of  proof  cast  upon  a  plaintiff  damages. 
in  an  action  of  this  kind  was  exhaustively  discussed  by  the  Court  of 
Appeal.  There  it  was  held  that  in  an  action  for  malicious  prosecution 
tli^  barden  of  proof  as  to  all  the  issues  arising  therein  lies  upon  the 
plafaitiff ;  and  although  the  plaintiff  proves  that  he  was  innocent  of  the 
ckaxge  Udd  against  him,  and  although  the  judge,  in  oidcr  to  enable  him- 
self to  determine  the  issue  of  reasonable  and  probable  cause,  leaves  sub- 
Rdiaiy  questions  of  fact  to  the  jury,  nevertheless  the  onus  of  proving 
the  existence  of  such  facts  as  tend  to  establish  the  want  of  reasonable 
moA  probable  cause  on  the  part  of  the  defendant,  rests  upon  the  plaintiff. 

In  SUrenM  t.  The  Midland  Bail,  Co.  (10  Exch.  352),  Baron  Alderson 
intimated  that  an  action  for  malicious  prosecution  would  not  lie  against 
a  eotporation  because  it  could  not  be  guilty  of  malice,  but  this  view  was 
not  acted  upon  in  other  cases,  and  in  13dward$  v.  The  Midland  Rail.  Ca, 
(6  Q.  B.  Div.  287),  Fry,  L.  J.,  expressly  decided  that  such  an  action 
'woidd  lie. 

An  action  will  lie  for  maliciously  and  without  reasonable  or  probable 
cause  presenting  a  winding-up  petition  against  a  trading  company.  (The 
Quartz  imi,  ^e.,  Co,  v.  Eyre,  11  Q.  B.  Div.  674.) 
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Clam  m  an  AcUan  for  Maliciously  Swearing  Arikles  of  the 

Peace  against  (he  PlamHff, 

1.  On  the  15th  of  April,  1880,  ihe  defendant  falsely  and 
mahcionsly  and  without  reasonable  and  probable  cause,  made 
information  on  oath  before  two  justices  of  the  peace  for  the 
borough  of  B.  that  the  plaintiiT  had  threatened  to  assault  him 
and  commit  a  breach  of  the  peace,  and  that  he  was  afraid  that 
the  plaintiiT  would  do  him  some  grievous  bodily  harm,  and  by 
means  of  such  fiilse  information  he  induced  the  said  justices  to 
order  that  the  plaintiff  should  enter  into  recognisances  with 
sureties  to  keep  the  peace  for  six  months  or  be  imprisoned  for 
the  said  period. 

2.  The  plaintiff,  who  was  unable  to  find  sureties,  was  arrested 
and  imprisoned  for  six  months  under  the  said  order. 

The  plaintiff  claims  £250  damages. 

Dtfence, 

1.  The  defendant  denies  that  in  swearing  the  said  informa- 
tion he  acted  maliciously  and  without  reasonable  and  probable 
cause. 

2.  The  plaintiff  did  threaten  him  as  alleged,  and  the  defen- 
dant was  in  fear  that  gricTous  bodily  harm  would  be  inflicted 
upon  him  by  the  plaintiff. 


Market  («). 
(TZdtm  for  an  Ohsiruclum  of  a  Market  and  for  Tolls, 

1.  The  plaintiffiB  are  the  owners  of  a  certain  market  holden 
in  the  borough  of  P.,  on  Thursdays  and  Saturdays  in  each  week, 


Owner  of  a 
nuo^et 
nifty  claim 
dainagei 
or  an  in* 
junctian. 


(a)  Penons  entitled  to  the  fraDchiae  of  a  market  by  grant  or  by  im- 
memorial user  from  which  a  grant  can  be  presumed  may  bring  an  action 
for  its  disturbance,  and  in  a  proper  case  they  may  get  an  injnnction  to 
restrain  any  interference  with  it.  Bat  the  mere  grant  of  a  market  does 
not  of  itself  confer  the  right  to  prevent  persons  from  selling  <m  market 
days  in  their  private  houses,  though  within  the  town  or  manor  where  the 
market  may  be  held  Qlfayor  of  MaecU^tfield  y.  Chapman,  13  M.  ft  W.  18 ; 
Mayor  pf  Penryn  t.  Bett^  3  Sxch.  Div.  294),  though  even  such  a  right 
as  this  may  be  acquired  by  immemorial  enjoyment.  (THi^)  In  Ckrd 
T.  IWd  (2  Wms.  Saunders,  6  ed.  172)  it  was  held  that  a  new  market 
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for  the  baying  and  selling  of  flesh  meat,  together  with  tolls, 
stallages,  and  other  profits  to  that  market  appertaining,  and  all 
personB  selling  flesh  meat  on  Thursdays  and  Saturdays  within 
the  said  borough  ought  of  right  to  sell  the  same  only  on  pajring 
to  the  plaintifiB  the  said  tolls,  stallages,  and  other  profits  of  the 
said  market. 

2.  On  Saturday,  the  4th  of  December,  1875,  and  from  that 
day  on  each  Saturday  until  the  commencement  of  this  action, 
ihe  defendant  exposed  for  sale  in  a  shop  within  the  hmits  of 
ihe  flaid  borough  flesh  meat,  and  refused  to  pay  the  plaintifis 
any  of  the  said  tolls,  stallages,  or  other  perquisites  and  profits 
of  the  said  market,  and  thereby  disturbed  the  plaintiflfe'  market. 

The  plaintifis  claim :— 

(1.)  £100,  damages  for  the  disturbance  of  the  said  market. 
(2.)  £1  for  tolls. 


Medical  ManO/). 
1.  Claim  by  a  Physician  far  his  Fees. 

The  plaintiffs  claim  is  for  £50  for  medical  attendance  upon 
the  defendant  and  his  family  between  the  1st  of  May,  1880, 
and  the  8rd  of  August,  1881. 

may  be  a  nuisance,  though  it  is  holden  on  another  day,  and  in  Eltoes  v.   When  in* 
Pa^ne  (12  Ch.  Div.  408)  the  late  Master  of  the  Rolls  held  that  a  riyal   junction 
market  on  Monday  was,  primd  fa^jiCy  an  injury  to  an  ancient  market  granted. 
held  on  Thursday.    In  the  last  case  his  lordship  went  so  far  as  to  grant 
an  interlocutory  injunction  restraining  the  defendants  from  continuing 
to  hold  their  market  on  Monday :  but  the  Court  of  Appeal  held  that 
upon  the  defendant  undertaking  to  keep  an  account  of  the  profits  he 
madCi  no  injunction  ought  to  be  granted  until  the  hearing  of  the  action. 

(«}  At  common  law  a  physician  could  not  maintain  an  action  for  his 
fees,  not  even  for  his  traveUing  expenses  (  Veitch  v.  Rttsnell^  3  Q.  fi.  928), 
onleei  th^re  was  a  special  contract,  proved  by  unambiguous  evidence  and 
not  1^  mere  letters  acknowledging  a  debt  or  an  account  in  vague  general 
tenna.  (i&.,  and  Attorney- Oeneral  v.  Royal  College  of  SuryeonSf  30 
L.  J.  Ch.  767.) 

By  the  21  &  22  Vict.  c.  90,  s.  31  (amended  in  some  few  particulars  by  Statutory 
S2  Jc  !KI  Vict  c.  21,  and  23  Vict.  c.  7),  persons  registered  pursuant  to  these  provisions 
Acts  aie  entiUed  to  practise  medicine  or  surgery,  or  both,  according  to  aUowing 
their  qnaUfieationM,  in  any  part  of  the  Queen's  dominions,  and  to  demand  medical 
and  recover  in  any  Court  of  law,  with  fuU  costs  of  suit,  their  reasonable  praeti- 
chaiges  for  professional  aid,  advice,  and  visits,  and  the  cost  of  any  medi-   tioners  to 
eixies  or  other  medical  or  surgical  appliances  rendered  or  supplied  to  recover 

fees. 


3W 


MEDICAL  MAV. 


Medical 
practi- 
tioners 
must  be 
registered 
under  Act. 

Medical 
Kegister, 
how  far 
evidence  of 
registra- 
tion. 


Provisions 
of  56  Qeo. 
3,  c.  194, 
as  to 
apothe- 
caries. 


Registra- 
tion must 
be  proved 
though  not 
dinxrated. 


Full  pjirticulars  of  the  said  claim  were  delivered  before 
action  broujrht. 

The  plaintiff  claims  £50. 


Bye-lav  of 
College  of 


their  patients.  By  force  of  the  wurds  **  accordinjf  to  their  qualificatioD," 
it  Ims  l>cen  held  that  where  the  plaintiff  \s  qunlitication  is  to  pnctifie 
Bui^ery  only  he  oaiinut  recover  for  attendance  on  a  medical  caee,  as  be  is 
not  within  the  seetion  and  therefore  is  under  the  common  law  disability 
in  this  respect ;  and  with  regard  to  medicine  supplied  by  him  doTiog 
Rueh  attendance,  he  is  within  the  A|>othecarie!*  Act  (55  Oea  3,  c  194), 
s.  21,  cited  infra.  (Allison  v.  Jlaydnn^  4  Binp.  610 ;  Lrman  r.  FlrtckeTf 
Jj.  K.  8  Q.  I>.  :n9.)  He  may,  however,  recover  for  mcdiciucs  sappliod  w 
ancillary  to  a  surgical  case.     (Ih.) 

Under  this  section  it  has  been  held  that  a  registered  physiciaiL  nuiy 
maintain  the  action  without  proof  of  any  express  contract  or  impUed 
understanding  that  he  should  be  paid.  {O'ihbon  v.  Jfvdti^dS  L.JTEx. 
182  ;  2  H.  iV:  C.  1)2.) 

By  sect.  32,  as  amcn<led  by  23  Vict.  c.  7,  no  person  shall  be  entitled  to 
recover  any  charjre  in  a  Court  of  law  for  medical  or  surpcal  advice,  and 
attendance,  or  for  the  jiei-fonnance  of  any  operation  or  for  medicine  or 
other  niedi'.'iil  or  sur^rical  appliances  whieli  he  shall  have  both  prcsaibed 
and  supplied,  unless  he  shall  prove  at  the  trial  that  he  is  registered  nndcr 
tlic  Act  (21  M  22  Vict.  c.  HO). 

By  sect.  2S,  a  ct)py  of  the  Medical  Register  directed  to  l»e  printed  and 
published  by  the  general  council  formed  under  the  Act  purporting  to  be 
HO  printed  and  published,  shall  be  evidence  that  the  persons  therein 
specified  arc  registered  according  to  the  Act  ;  and  the  nbecnoe  of  tie 
name  of  any  person  from  such  copy  shall  l)e  evidence  until  the  contmy 
appear  tliat  he  is  nnt  so  registered,  provided  in  this  ca.se  that  a  certified 
copy  un<lcr  the  hand  of  the  registrar  of  the  General  Council  or  of  any 
branch  council  of  the  entry  of  the  name  on  the  general  or  local  register 
shall  1)0  evidence  of  registration. 

IJy  sect.  r»o.  the  Act  is  not  to  affect  the  lawful  occnpat ion,  trade,  or 
business  of  clienilsts  and  dmjrgists,  and  dentists,  to  far  ad  !«elling.  coo}- 
pounding.  or  dispensing  medicines. 

With  reganl  to  ajwthecarics,  the  .*».">  Qoo.  3.  c.  104.  s.  21,  pn)videa  tlat 
no  pei"son  shall  be  allowed  to  recover  any  charges  claimed  bybimini 
Court  of  law.  unless  he  can  ]irove  at  the  trial  tiiat  he  haa  obtained  a 
certificate  from  the  Court  of  Examiners  of  the  A))othecaricii*  Companv. 

The  provisions  of  sect.  32  of  the  Medical  Act  (21  &  22  Vict,  c  90), 
above  cited,  are  not  confined  in  their  application  to  actions  agaiiiA 
patients  themselves,  but  extend  to  cases  where  a  third  penon  hii 
guaranteed  payment  for  metlical  attendance,  or  is  primarily  liable  for 
it  as  supplier  I  on  his  ercilit.  (Rosco<?'s  Evidence,  Xisi  Prius,  121th  edL 
484).) 

Dr/rncfit.]  -1st.  Xon-regifltrat ion  of  plaintiff  pursuant  to  the  ICedicil 
Act.  as  amended.  (See  ante.')  The  practitioner  must  be  qualified  aad 
rcgistercil  at  the  time  the  services  were  rendeiXHt,  and  it  is  not  enoqgh 
that  he  is  registered  at  the  time  of  action  brought.  {Ltwan  ▼.  Hvrntrlrff, 
L.  K.  10  Q.  B.  (>0.)  It  w<;uld  seem  that  even  if  a  defendant  admit*  the 
allegation  that  ]>laintiff  was  duly  (qualified  and  registered,  this  does  not 
dispense  with  the  necessary  proof  of  qualification  (/.  e,  registration^  oiilbi 
trial,  or  deprive  the  defendant  of  the  benefit  of  the  plaintiff  fiuling  to 
prove  it.  as  by  the  language  of  sect.  32  of  21  &  22  Vict.  c.  90,  regwiiatiia 
is  made  a  condition  precedent  to  the  plaintiff  recovering.  ( l$am$t^fifn 
SfuirjHf.  3  M.  &  W.  521.) 

2nd.  That  by  a  bye-law  of  a  College  of  Physicians,  to  whidk  tk 
plaintiff  belongs,  it  was  provided  that  no  member  or  fellow  thowf 
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Defence. 

1.  The  defendant  says  that  the  plaintiff  is  a  physician  and 
a  fellow  of  the  fioyal  College  of  Physicians  of  London,  and  by 
die  bye-lawa  of  the  said  coU^e  he  is  forbidden  to  sue  for  any 
lees  for  medical  attendance. 

2.  The  plaintiffs  charges  herein  are  exorbitant  and  un- 
leaaonable. 

Reply. 
The  plaintiif  joins  issue  upon  the  statement  of  defence. 

2.  Clam  hj  Ihs  Exemitrices  of  a  Dentist  to  recover  Charges  for 

Supplying  and  Fittitig  Artificial  Teeth. 

1.  The  plaintiffs  are  the  executriccs  of  the  last  will  of  E.  S., 
deceased^  surgeon-dentist. 

2.  The  said  E.  S.  in  his  lifetime  professionally  attended  the 
defendant,  and  supplied  him  with  a  set  of  artificial  teeth,  and  a 
gold  plate,  for  which  his  I'casonable  charge  w^as  £31. 

The  plaintiffs  claim  £31. 

Defence. 

1.  The  said  E.  S.,  deceased,  agreed  with  the  plaintiff  that  he 
would  charge  him  for  the  materials  of  the  said  artificial  teeth 
only,  md  that  the  cost  to  the  defendant  should  in  no  event 
exceed  £5. 


dioold  be  entitled  to  sue  for  his  fees,  kc.    It  seems  that  the  College  of  FhysicianH 

PhyiiciaDS  (London)  has  made  a  bye-law  that  no  fellows  of  the  College  against  fel* 

shul  be  entitled  to  sne.    This,  however,  docs  not  extend  to  viembers.  lows,  &c., 

This  defence  most  be  expressly  stated  in  the  statement  of  defence.  suing. 

Sid.  That  the  defendant  had  no  benefit  from  the  plaintiff  *s  attendance,  v    u^    g^. 
Jcc.,  in  consequence  of  his  want  of  skill.    But  if  the  practitioner  has  used      °.     *J®    » 

dne  duU  and  diligence,  he  is  entitled  to  claim  remuneration,  though  he  ^T^^'ff ' 

majBothaTC  effected  a  cure.    If  a  surgical  operation  could  have  pro-  ^^?   <  ^ 

dnced  no  useful  result  in  any  event,  the  surgeon  cannot  recover ;  but  if  ^.  ^ 

ma.  qperation,  which  might  have  been  useful,  has  failed  to  produce  the  ^  *  ' 
detiied  effect,  this  does  not  disentitle  him  to  remuneration  for  his  services. 
(Sec  JSiU  v.  Ihatherftonehau^h,  7  Bing.  574.) 

A  medical  practitioner  is  liable  for  injuries  caused  through  want  of  Medical 

doe  eue  and  skill.    But  it  is  not  enough  to  render  him  liable  that  he  practi- 

luM  shown  a  less  degree  of  skill  than  other  medical  men  may  have  shown,  tioners, 

or  ft  less  degree  of  care  than  he  himself  might  have  bestowed  ;  nor  is  it  yrhtn  liable 

enongh  that  he  has  himself  acknowledged  some  degree  of  want  of  care  ;  for  want 

there  must  have  been  a  want  of  com})ctent  skill  and  ordlnaiy  care,  and  of  skill 

to  sach  a  degree  u  to  hare  led  to  a  bad  result.  and  caie. 
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2.  The  teeth  which  the  said  E.  S.  did  sapply  were  not 
properly  fitted,  and  were  made  of  bad  material,  and  they 
became  wholly  worthless,  and  of  no  use  to  the  defendauL 

0.  The  defendant  biings  into  Court  the  Bum  of  £5,  tod 
says  that  the  same  is  sufficient  to  satisfy  the  plaintifPs  daim 
herein. 

3.  Clam  hy  an  Infant  through  her  fi$xt  Friend  Offomst  On 
Surtjeoiis  of  a  Hospitdlfor  Negligent. 

1.  The  plaintiff  is  an  infant.  The  defendant  A.  B.  is  in 
C)l>oi*ating  surgeon  to  tlie  N.  E.  Hospital  for  Children  At 
H.,  and  the  defendant  C.  D.  is  bouse  surgeon  to  the  same 
hospital. 

2.  In  the  month  of  October,  1880,  the  plaintiff  was  a  patient 
in  the  said  hospital,  where  the  defendants  so  n^ligenUj  and 
unskilfully  perfonned  a  surgical  operation  on  the  knee  of  the 
plaintiff,  that  she  has  sustained  permanent  bodily  barm. 

The  plaintiff  claims  £100  damages. 

Defence. 

1.  The  defendants  deny  that  they  were  guilty  of  any 
negligence  or  want  of  skill  in  the  performance  of  the  said 
operation. 

2.  The  plaintiff  has  not  sustained  jxirmanent  bodily  barm. 


Misrepresentation  (a). 

1.  Claim  for  a  Fraudulent  Repreaentai ion  as  to  the  Qtioliig  ^ 

a  Thing  sold. 

1.  On  the  1st  of  November,  1880,  the  defendant  sold  totke 
plaintiff  a  jewel  for  the  sum  of  £100,  which  he  paid. 


The  action        («)  "  A  false  attinimtion  made  by  the  defendant  with  intent  to 
of  deceit.      the  plaintiff,  whercliy  the  plaintiff  receives  damage,  is  the  gioondcl 

action  upcni  the  case  in  tlie  nature  of  deceit.    In  such  an  action  it  kiot 


doubt  whether,  in  oixler  to  maintain  this  action,  it  was 
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2.  The  defendant  at  the  time  of  the  said  sale  represented  to 
the  plaintiff  that  the  said  jewel  was  a  Bezoar  stone,  whereas 


establish  actual  mvral  fraud  on  the  part  of  the  defendant.  In  Ctirnfoat 
▼.  JPawke,  6  M.  &  W.  358,  the  Court  of  Exchequer  decided  that  an  untrue 
reps^esentation,  upon  the  faith  of  which  an  agreement  was  entered  into 
to  take  a  furnished  house,  must,  in  order  to  avoid  the  agreement,  have 
not  only  been  untrue,  but  actually  false  and  fraudulent  on  the  i)art  of 
theperson  making  it.  On  the  other  hand,  the  Queen's  Bench,  in  Fuller 
T.  WiUan^  3  Q.  B.  58,  decided  in  an  action  brought  by  a  purchaser  of  a 
Iioiiae  against  the  vendor  for  misrepresentation  as  to  the  house  beinjr 
fiee  from  rates  and  taxes,  that  whether  there  was  moral  fraud  or  not,  if 
tlie  purchaser  was  actually  deceived  in  his  bargain,  that  was  sufficient. 
In  a  later  case,  however,  of  Ormrod  v.  llnth^  14  M.  &  W.  H51,  in  the 
Szcheqaer  Chamber,  it  was  held  that  an  action  of  deceit  was  not  main- 
tainable  without  showing  that  the  representation  was  false  to  the  know- 
ledge of  the  person  making  it,  or  that  he  acted  fraudulently  in  making 
HL  "  And  this  must  now  be  taken  to  be  the  settled  and  established  law.' 
(JFVr  WiUiams,  J.,  in  Jolliffe  v.  Baher,  11  Q.  B.  Div.  270.) 

Bat,  '*  if  a  man  affirms  something  as  a  positive  fact,  concerning  which 
he  has  no  knowledge  whatever,  knowing  neither  whether  it  is  a  fact  or 
not,  and  docs  so  intending  to  induce  another  person  to  act  upon  it  as  a 
fact  and  for  his  own  benefit,  regardless  of  whether  the  fact  is  so  or  not. 
then  t^t  is  the  strongest  evidence  of  moral  fraud.'*  Qlbid.^  See  also 
Ihylor  T.  Aghton,  11  M.  &  W.  415  ;  Thorn  v.  Blgland,  8  Exch.  725  ; 
Jarrftt  v.  Kennedy.  6  C.  B.  319. 

In  Cornfiwt  v.  Fowke  (supra\  a  misrepresentation  was  made  by  an 
agent,  who  thought  he  was  telling  the  truth.  His  principal  had  such  a 
knowledge  of  the  facts  as  would  have  founded  an  action  if  he  had  made 
the  misrepresentation.  It  was  held  that  under  the  circumstances  the 
principal  was.  not  liable.  This  case  has  been  often  doubted  but  never 
OToamded.  See  the  cases  collected  in  Smith's  Leading  Cases,  7th  ed.  64. 
In  VdeU  v.  Atherton^  7  H.  &  N.  172,  a  question  arose  as  to  the  liability 
of  innocent  principals  to  an  action  of  deceit  for  a  fraudulent  representa- 
tion made  by  their  agent,  the  principals  having  adopted  the  contract  and 
xeoeiTed  the  price.    It  was  held  the  principals  were  liable. 

In  Langridge  v.  Levy  (2  M.  &  W.  519  ;  4  M.  &  W.  337)  Baron  Parke 
p(nnted  out  that  upon  the  principle  of  Paste y  v.  Freeinanj  though  a  mere 
naked  fiilsehood  was  not  enough  to  give  a  right  of  action,  yet^  if  it  was 
told  with  the  intention  that  it  should  be  acted  on  by  the  party  injured 
and  damage  was  produced,  all  the  essentials  of  a  cause  of  action  existed. 
The  decision  in  this  case  was  that  where  the  defendant  fraudulently 
warranted  a  gun  to  have  been  made  by  Kock,  and  to  be  a  good,  safe,  and 
floond  gnn,  and  sold  it  to  the  plaintiff's  father  for  the  use  of  himself  and 
lu8  sons,  and  one  of  the  latter  used  it  and  was  injured,  the  defendant 
was  liable  for  the  injury  so  caused.  (See  also  Longmeid  v.  Ilolliddy,  G 
Bxch.  761  ;  Oeorge  v.  Shivington,  L.  R.  5  Ex.  1,  and  observations  upon 
iatter  case  in  Heaven  v.  Pender^  51  L.  J.  Q.  B.  465.)  If  a  person  reprc- 
aenta  that  he  is  entitled  to  act  for  another  as  his  agent,  knowing  that  he 
has  no  such  authority,  and  by  such  representation  induces  another  to  enter 
into  a  contract  with  him  or  to  otherwise  alter  his  position,  he  is  liable  to 
the  latter  in  an  action  for  deceit.  {Itandell  v.  Trimeny  18  C.  B.  786.)  On 
the  other  hand,  if  a  person,  without  any  fraud,  represents  he  has  au- 
thoritj  when  he  has  none,  he  may  still  be  liable  in  an  action,  but  such 
actiaQ  will  be  founded  not  upon  deceit,  but  upon  an  implied  warranty  of 
aatbority.  {mien  v.  Wright,  7  E.  &  B.  301  ;  26  L.  J.  Q.  B.  147  ;  Sinion* 
y.  PkUeiett,  7  £.  dc  B.  568  ;  26  L.  J.  Q.  B.  195.) 

Bepresentations  made  with  regard  to  the  solvency  of  third  persons  are 
regnhited  by  statute.    By  Lord  Tenterden's  Act  (the  9  Geo.  IV.  c.  14)  it 
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in  fact  it  was  not  a  Bozosir  stone,  as  tlic  defendant  then  well 
knew. 
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is  enact(vl  that  irn  actinn  shall  be  maintAincd  whereby  to  chaigeanypenoa 
up^jii.  or  by  iL-ason  of,  any  rcpresontatiuii  or  assarauc'O  made  or  forenoon- 
cerning  or  rclatinp:  to  the  character,  couduct,  credit,  ability,  trade,  oft  Mi- 
inpi  of  any  other  ])er6on,  to  the  intent  or  puri)06c  that  such  other  penon 
may  obtain  cre<lit,  money  or  jroods  upon,  vnle^t  nvch  rr'prevnttticn  or 
tijcituntun*  bt'  madt'  hi  irrltin^,  »hjnfd  fry  thrjfarty  to  bt  charged  tkrmcitk. 
As  to  wliat  representations  are  within  the  meaning  of  thin  section  andmnst 
be  made  in  writing,  see  Lydt*  v.  Barnard,  1  M.  &  W.  101  ;  ^uviiaT. 
J'hillijiy,  8  A.  Ac  £.  457.    A  corjjoration  mutf  be  bound  bv  a  frandiilent 
misrejircsentation  made  by  its  manager,  at  least  when  it  takes  tome 
lienefit  ]»y  the  fraud.  (JfartrirJ:  v.  Tfir  EnglUh  Joint  SttH-k  Banh,t.  R.  2 
Kx.  2.V.) ;  3G  L.  J.  Ex.  147.)    But,  as  a  mle.  a  false  reprewntation  within 
the  statute  cannot  l)e  made  by  an  agent.    It  must  be  made  in  mTitingbj 
the  defendant  himself,  and  therefore  when  the  manager  of  a  bank,  acting 
within  the  scope  of  his  authority  to  answer  the  inquiries  of  cnstomen  u 
to  the  solvency  of  thinl  persons,  made  a  false  and  fraudulent  representa- 
tion in  writing  as  to  the  tinancial  {KViition  of  such  a  person,  it  wasbdd 
that,  while  the  manager  was  {icrsonally  responsible,  nia  cmployen,  the 
bank,  dill  not  ^lla^e  his  liabilitv.  (^i>frt/t  v.  Jrnrxhurff^  L.  B.  9  Q.  Bw  901 ;  43 
L.  J.  Q.B.  5«;.) 

False  statements  made  in  the  prospectus  of  a  company  with  the  inten- 
tion that  they  should  be  acted  on.  will,  if  so  acted  on,  entitle  a  penon 
acting  on  them  to  sue  the  authors  of  the  statrments  for  damage  caused 
thereby  Uirrhard  v.  Bate*,  2  E.  A:  B.  47t> ;  22  L.  J.  Q.  B.  3fi4)  ;  lint  mm 
HOH-dincfoxHn'  of  mnti  rial  fart h,  though  a  ground  for  setting  ande  an 
allotment  or  purchase  of  shares,  is  not  a  ground  for  an  action  of  deceit,  or 
for  proceedings  in  etjuity  in  the  nature  of  such  an  action.  (Ari  t. 
Oiirnnj,  43  L.  J.  Ch.  19  ;  L.  K.  «  E.  and  1.  Appeals,  377.)  It  is,  how- 
ever, only  the  persons  who  actually  signed  or  issued  the  prospects 
or  who  were  consenting  to  its  issue  that  are  liable  for  the  mis-statenents 
in  it.  And,  therefore,  where  brokers  had  authority  from  the  defoidaats. 
the  directors  of  a  company,  to  issue  a  pros])ectus,  but  no  anthoritr  ^^} 
intro<luce  false  statements  into  it,  it  was  held  that  the  defendants  verv: 
not  li.ible  for  the  fraudulent  representations  which  the  brokers  in  hn 
made  in  it.  (  Wiir  v.  /////.  3  Exch,  Div.  238,  affirming  the  Q.  B.  at  pi K.) 
To  the  same  effect  is  CarglU  v.  Bower,  10  Ch.  Div.  502,  where  it  was  heU 
that  a  dii-ector  of  a  company  is  not  liable  for  a  fraud  (such  as  the  ivw 
(»f  a  fraudulent  prosi)cctus)  committed  by  his  co-directors  or  bj  any 
other  agent  of  the  comiMiny,  unless  he  has  either  exprcsslj  authorised  or 
tacitly  ix'rmittc<l  its  commb^sion.  Tlic  mere  issue  of  a  protspectus  con- 
taining false  statements  does  not  give  a  right  of  action  to  evciy  penoa 
who  may  cliancc  to  read  it  at  any  distance  of  time  after  its  issne.  There 
nmst  be  some  connection  lx!tween  the  defendants  and  the  person  wh-^ 
says  he  is  deceived  (^ptr  Iic>rtl  Chelmsford  and  Lord  Colomvy  in  /Vr* 
V.  (wurnri/,)cuprfi),tiR  in  frrrka I'd  v.  y/a/r*.  xm/;?v*.  where  the  prospcctni 
was  actually  deliverc<l  to  the  i)er6on  who  then  lx>ught  shares  on  thefdth 
of  it,  or  where  an  allotment  of  shares  is  made  by  the  defendants  to  mbk 
one  who  purchased  them  upon  the  strength  of  what  he  saw  in  the  pio- 
s])ectu8.  "  The  office  of  a  prospectus  is  to  invite  persons  to  become  allirtfp— r 
and,  the  allotment  having  liccn  completcil.  such  office  is  ezhmasted.  nd 
the  liability  to  allottees  does  not  follow  the  shares  into  the  handaoC  mte- 
quent  tran^JfcRHJS.'  (^Pnk  v.  (ivrnry,  Mnjtra,  overruling  Bedford T.  Af- 
shaw,  6  H.  &  X.  r>38  ;  29  L.  J.  Ex.  59,  and  Bagikaw  r.  Seymour,  18  C  & 
1K)3  ;  29  I..  J.  Ex.  (M).) 

In  an  action  for  deceit,  if  it  is  proved  that  the  plaintiff  didnotftb' 
upon  the  false  statement  complained  of,  he  cannot  maintain 
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The  plaintiff  claims  : — 

(1)  Repayment  of  the  said  sum  of  £100,  and  interest ;  and, 

(2)  Damages. 

2.  Claim  for  Fraudulent  Representation  as  to  the  Temper  and 

Disposition  of  a  Horse. 

!•  On  the  13th  of  May,  1880,  the  defendant  represented  to 
the  plaintiff  that  a  horse  which  he  was  then  offering  for  sale 
was  quiet  to  ride  or  drive,  and  free  from  all  Aice,  and  acting 
upon  the  fidth  of  such  representation,  the  plaintiff  bought  the 
said  horse  for  £80. 

2.  The  said  horse  was  not  quiet  to  ride  or  drive,  and 
free  from  vice,  as  the  defendant  well  knew,  when  he  falsely 
represented  as  aforesaid,  and  the  plaintiff  lias  suffered  damage. 

The  plaintiff  claims  : — 

(1)  A  return  of  the  said  sum  of  £80. 

(2)  Damages. 


and  if  a  statement  by  which  he  says  that  be  has  been  deceived  is  ambi-   PlaintifT  to 
gaaas,  the  plaintiff  is  bound  to  attach  a  meaning  to  it.    {Smith  v,  f-hiid-   recover 
wickj  20  dh.  Div.  (C.  A.)  27.)     If  a  statement,  though  untrue  to  the    must  have 
kncywledge  of  the  defendants,  is  so  trivial  that  it  could  not  have  iuflucnce<l   relied  on 
the  condact  of  the  plaintiff,  it  wiU  not  support  an  action  of  deceit.  ( Ibid.)   false  state- 
A  mia-statement  of  the  valuation  of  the  property  of  the  conii)any  to  the   ment. 
amount  of  £3,000  out  of  £:S01,0(K),  was  held  in  this  case  not  to  be  a  mate- 
rial nuB-statement,  and  it  was  intimated  that  if  the  name  of  a  person  i^: 
impflwygrly  placed  on  the  list  of  directors  it  must  depend  upon  the  cir- 
cnmstanoes  of  the  case  whether  this  amounts  to  a  material  misrepresen- 
tation. Where  one  person  induces  another  to  enter  into  an  agreement  with 
faim  bj  a  material  statement,  which  is  untrue,  it  is  no  defence  to  an 
action  to  rescind  the  contract  that  the  plaintiff  had  the  means  of  disco- 
reringy  and  might  with  rea8ona})lc  diligence  have  discoverctl,  that  it  was 
antme.    ilUdgrar^  v.  If ard,  20  Ch,l>,l  {C.  A.).') 

By  the  34th  section  of  the  Companies  Act,  1867,  it  is  euacteil,  '*  Every   Omission 
prospectus  of  a  company,  and  every  notice  in^il  ing  persons  to  subscribe  of  con- 
far  stuunet  in  any  joint  stock  company,  shall  specify  the  dates  and  names  tracts  in 
of  the  parties  to  any  contract  entered  into  by  tlic  company,  or  the  pro-   prospectus 
moters,  directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  gives  cause 
or  notice,  whether  subject  to  adoption  by  the  directors  or  the  company  or  of  action. 
otherwise  ;  and  any  prospectus  or  notice  not  specifyiug  the  same  shall  be 
deemed  fraudulent  on  the  part  of  the  promoters,  directors,  and  officers 
of  tbe  company  knowingly  issuing  the  same,  as  regards  any  person  taking 
ahares  in  the  company  on  the  faith  of  such  prospectus,  unless  he  shall 
baTC  had  notice  of  such  contract.**     The  promoters  are  liable  in  this 
action  for  omitting  contracts  from  the  prosj^ectus,  though  they  bondjidi' 
believed  that  it  was  not  necessary  to  mention  them.    ( 1Scycro»t  v.  Grant, 
2  C.  P.  D.  469  ;  46  L.  J.  C.  P.  636  ;  Bagnall  v.  Cfiorlton,  6  Ch.  Dir.  371 ; 
47  L.  J.  Ch.  30.    See  also  in  connection  with  this  class  of  case,  Tkr  Xeio 
Somhrero  Phosphate  Co.  v.  Erlanger,  3  Appeal  Cases,  1218  ;  48  L.  J.  Ch. 
73  ;  Goter'i  Ciue,  Ij.  R.  20  Eq.  114 ;  1  Ch.  Div.  182, 
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3.  Claim  for  Misrqyresentation  as  io  the  Extent  of  a  Pkce  of 

Land  sold. 

1.  During  negotiations  between  the  plaintiff  and  the 
defendant  for  the  purchase  by  the  former  of  a  close  of  land, 
called  "  Red  Close,"  near  Guildford,  the  defendant  repreaented 
to  the  plaintiff  that  the  said  close  of  land  was  three  acres  in 
extent. 

2.  The  plaintiff,  acting  uix)n  the  faith  of  such  representi- 
tion,  contracted  to  purchase  the  said  close  of  land  for  £150, 
£50  of  which  he  paid  before  action  brought. 

3.  The  said  close  of  land  is  not  three  acres  in  extent,  or 
more  than  two  acres,  as  the  defendant  well  knew  when  he 
represented  as  aforesaid. 

The  plaintiff  claims  : — 

( 1 )  A  retuni  of  the  said  sum  of  £50. 
(2y  A  declaration  that  the  said  contract  of  sale  is  void,  tnd 
that  it  may  be  set  aside. 

iJefeme  ami  Counter-claim. 
Defnxce, 

1.  The  defendant  did  represent  to  the  plaintiff  that  the  aid 
close  of  land  was  about  three  acrcs  in  extent,  but  he  made  the 
said  statement  hoixa  fide,  believing  it  to  be  true,  and  withont 
any  fraudulent  intent. 

2.  The  plaintiff  did  nc>t  act  upon  the  defendant's  said 
repi^eseiitation  in  making  the  said  contract  of  purchase,  but 
upon  the  advice  of  a  competent  land  valuer,  whom  he  employed 
for  that  piupose. 

Counter-claim. 

3.  The  defendant  says  that  the  plaintiff  agreed  to  puidiaae 
the  said  close  of  land  for  the  sum  of  £150,  only  £50  of  wfaidi 
has  been  paid. 

The  defendant  claims  £100. 
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Reply, 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  Afl  to  the  counter-claim  he  repeats  all  the  allegations 
oontained  in  his  statement  of  claim. 

Eejainder. 
The  defendant  joins  issue  on  tlie  reply. 

4.  Claim  for  MUrqrresentituj  the  Value  of  a  Baker'' a  Busin^tis 

on  Hs  Sale. 

1.  On  the  20th  of  March,  1880,  the  defendant  offered  to  the 
plaintifT  for  sale  the  lease,  fixtures,  fittings,  goodwill,  and 
stock-in-trade  of  a  baker's  shop  and  business  then  carried  on 
by  him  at  Dalston,  and  at  the  same  time  he  represented  that 
the  said  business  was  an  increasing  one  and  had  for  many 
months  past  been  doing  twelve  sacks  a  week. 

2.  In  reliance  upon  the  said  representations  the  plaintiff  pur- 
chased the  said  business  for  £500,  £200  of  which  he  then  paid. 

.3.  The  said  business  was  not  an  increasing  business,  and  it 
had  never  done  twelve  sacks  a  week,  as  the  defendant  well 
knew  at  the  time  when  he  so  represented.  By  the  matters 
aforesaid  the  plaintiff  has  suffered  damage. 

The  plaintiff  claims : 

(1)  Repayment  of  the  said  sum  of  £200  and  intercsii ;  and 

(2)  £200  damages. 

Defence  ami  Counter-claim. 
Defence. 

1.  The  defendant  represented  that  the  said  business  had  been 
doing  six  sacks  a  week  and  no  more,  and  that  it  Avas  an 
increasing  business. 

2.  The  said  representations  were  true. 

3.  The  plaintiff  did  not  purchase  the  said  business  in  re- 
liance upon  any  representations  made  by  the  defendant.  He 
examined  the  books  and  made  his  own  inquiries  from  the 
defendant's  customers,  and  acted  upon  the  information  he 
•0  obtained. 

D  D 
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Counter-claim, 

4.  The  defendant  says  that  plaintiff  purchased  from  him 
the  lease,  fixtures,  fittings,  goodwill,  and  stock-in-trade  of  the 
said  shop  mentioned  in  the  statement  of  claim  for  the  sum  of 
£500. 

5.  The  plaintiff  has  paid  £200,  and  no  more. 
The  defendant  claims  £300. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  As  to  the  counter-claim  he  repeats  all  the  allegations 
contained  in  the  statement  of  claim. 

Rfjoinder. 
Tlie  defendant  joins  issue  upon  the  reply. 

5.  Claim  for  Misrepresenting  the  Value  of  a  PuhUc-hou^e  on 

its  Sale, 

The  plaintiff  has  suffered  damage  from  the  defendant  in- 
ducing the  plaintiff  to  buy  the  goodwill  and  lease  of  the 
*'  (ieorge  "  public-house.  Stepney,  by  fraudulently  representing 
to  the  plaintiff  that  the  takings  of  the  said  public-house  were 
£4(»  a  week,  whereas  in  fact  they  were  much  less  to  the  defen- 
<laiit's  knowledge. 

Particulars  of  special  damage : — 

[AV//  tliem  in."] 

I'he  plaintiff  claims  £ . 


rn 


(;.  (laim  for  Misi'epresentaiion  as  to  the  Solvency  of  Another 

Person. 

1.  In  answer  to  a  letter  from  the  plaintiffs  inquiring  as  to  the 
solvency  of  A.  B.,  the  defendant  on  the  Ist  of  August,  1879, 
replied  as  follows : — 

*'  Gentlemen, — The  person  you  inquire  about  is  respectable 
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md  doing  a  good  business,  and  we  consider  his  means  are  suffi- 
cient for  his  requirements  in  trade.    Yours  obediently, 

2.  At  the  time  when  the  said  replv  was  so  sent  by  the  defen- 
tant,  the  said  A.  B.  was  insolvent,  as  the  defendant  well  knew. 

3.  In  consequence  of  the  said  reply,  the  plaintiffs  were 
ndnced  to  sell  and  deliver  to  the  said  A.  B.  goods  on  credit ; 
ind  in  the  month  of  June,  1880,  the  said  A.  B.  was  indebted 
;o  ihe  plaintiffs  in  respect  of  such  goods  in  the  sum  of  £818, 
no  part  of  which  the  said  A.  B.  has  paid. 

The  plaintifib  claim  £818,  with  interest  thereon  from  

until  payment. 

7.  Claim  for  Misre^yresentation  in  the  Prospectus  of  a  Company. 

1.  On  the  81st  January,  1883,  the  defendant  issued  a  pro- 
ipectus  to  the  public  relating  to  the  A.  B.  Company  (Limited). 

2.  On  Feb.  1st,  1883,  the  plaintiff  received  a  copy  of  this 
prospectus. 

8.  The  plaintiff  subscribed  for  100  shares  in  the  Company 
yn.  the  faith  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the 
following  are  particulars : — 

{a)  The  prospectus  stated  .  .  ,  whereas  in  fact  .  .  .  ; 
(b)  The  prospectus  stated  .  .  ,  whereas  in  fact .  .  .  ; 
{c)  The  prospectus  stated    .    .    ,  whereas  in  fact .... 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulars. 

6.  The  following  facts  which  were  within  the  knowledge  of 
the  defendants,  are  material,  and  were  not  stated  in  the  pro- 
spectus : — 

{a) 
(h) 

7.  The  plaintiff  has  paid  calls  to  the  Company  to  the 
extent  of  £1,000. 

The  plaintiff  claims : — 

(1)  Bepayment  of  £1,000  and  interest; 

(2)  Indemnity. 

D  D  2 
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Dejence. 

1 .  The  defendant  did  not  issue  the  said  prospectus  to  the 
public. 

2.  The  defendant  denies  that  the  plaintiflF  subscribed  for  any 
shares  in  the  said  Company  on  the  faith  of  the  prospectng. 

•*>.  The  said  prospectus  did  not  contain  any  misrepresenta- 
tions. All  the  statements  in  the  same  specifically  referred  to  in 
the  4  th  parairraph  of  the  claim  were  true. 

4.  ]  f  any  of  them  were  untrue  or  inacciu-ate,  the  defendant 
did  not  know  of  their  untruth  or  their  inaccuracy. 

r>.  The  defendant  does  not  admit  that  the  facts  alleged  in 
the  (Jth  panii^niph  were  material. 

C,  Thcv  were  not  within  the  knowled2:e  of  the  defendant 

8.  Claim  for  Issving  a  Framhdeni  Prospectus  tviVu'n  the  38f^ 

Sect  ion  of  the  Act  (v/*  1S07. 

1.  On  tlie  loth  of  February,  1880,  the  defendants  were  the 
directors  of  a  joint  stoi'k  company  called . 

2.  On  the  said  13th  of  February  they,  as  such  dirccton^ 
issued  a  prospectus  to  the  ]>ublic  inviting  i^ersons  to  subscribe 
for  shares  in  the  said  comi)any. 

.^.  On  the  14  th  of  the  said  Febi-uary  the  plaintiff  received  i 
coi)y  of  the  Siiid  prospectus. 

4.  The  ])laintiff  subscribed  for  50  shares  in  the  said  companr 
upon  the  faith  of  the  said  prosiR'Ctus. 

5.  The  said  prospectus  did  not  specify  the  dates  and  names 
of  the  parties  to  the  following  contracts  entei'cd  into  by  the  de- 
fendants as  directors  of  the  said  company  before  the  issnc  of 
such  prosjicctus,  viz.: — 

{a)  A  contract  between  one  C.  D.  and  the  defendant  A,  B. 

of  the  10th  of  January,  1880;  and 
{h)  A  contract  between  the  defendants  acting  for  and  on 

behalf  of  the  company  and  X.  Y.  dated  the  11th  of 

January,  1880. 

C.  The  plaintiff  has  paid  calls  to  the  company  to  the  citeut 
of  £G00. 

The  plaintiff  claims : — 

(1 )  A  I'etnni  of  the  said  sum  of  £C00  ; 

(2)  Damages. 
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Mines. 
(Sec  Landloj'd  and  Tenant,) 


Mischievous   Animals. 

(See  Ferocious  Animals,) 


Money  cO- 

1.  Clatm  by  Surety  to  Recover^  ayainst  tfte  rrincipa!,  Money  he 

has  been  compelled  to  Pay, 

1.  On  the  3rd  of  May,  1879,  the  plaintiff,  at  tlie  defendant's 
Tequest,  became  surety  to  A.  B.  for  the  due  payment  by  the  de- 
fendant to  the  said  A.  B.  of  £50  on  the  ;>rd  of  June,  1879. 


(•)  Money  paid  hy  the  plaintiff  to  the  use  of  the  defendant.] — To  main- 
tain this  action  the  following  conditions  are  essential,  viz. — (a)  That  tho 
monej  was  paid  by  the  plaintiff  ;  Qb)  That  it  was  paid  at  the  request  of 
the  defendant.  To  support  the  first  of  these  it  is  necessary  to  show  that 
mtmeff  was  paid,  unless  where  stock  (Howard  v.  Danbury^  2  C.  B.  803), 
or  a  bill  or  note  (Barclay  v.  Gooch^  2  Esp.  571)  is  taken  as  equivalent  to 
jnoney.  It  must  also  be  stated  that  the  money  ])aid  was  the  plaintiff's. 
(See  Moore  v,  Pyrke,  11  East,  62  ;  Uxall  v.  Partridge,  8  T.  R.  308.) 

A  request  must  be  proved,  even  where  the  plaintiff  has  paid  a  debt   Rc^iucst 
doe  by  the  defendant.    {Stokes  v.  LewiSj  1  T.  K.  20.)    But  a  legal  obU-   must  be 
gation  to  pay  another's  debt,  as  in  the  case  of  a  surety,  dispenses  Mrith  proved, 
an  express  request.    (See  Johnsim  v.  P.  Mail  Packet  Co.,  L.  R.  3  C.  P.   except 
88l)      On  this  principle  an  accommodation  acceptor  who  is  sued  in  where 
<defiudt  of  payment  by  the  drawer  may  recover  from  the  latter  the   plaintiff 
jHiMMmt  of  the  bill  paid  by  him  (^Driver  v.  Burton,  21  L.  J.  Q.  B.  157) ;   compelled 
mlUer  if  he  paid  it  voluntarily.    {Sleiyh  v.  Sleigh,  5  Ex.  614.)    If  he  to  pay. 
defends  the  action  at  the  request  of  the  drawer,  he  may  recover  the  costs. 
(^6fnrrard  v.  Cottrell,  10  Q.  B.  679.)    And  such  request  may  be  implied. 
IStratton  v.  Matheics,  3  Ex.  48.) 

Where  the  plaintiff  paid  the  funeral  exi)cn6cs  of  the  defendant's  wife,   When 
irho  was  living  apart  from  him  at  her  death,  which  took  place  in  the   request 
plaintiff's  house,  he  was  held  entitled  to  recover,  though  he  knew  where   implied. 
to  find  the  defendant  and  did  not  apply  to  him.     (Bradsliaio  v.  Beard, 
31  lu  J.  C.  P.  273.) 

If  the  plaintiff  allows  goods  to  remain  on  the  defendant's  premises 
with  his  knowledge  but  without  his  express  request  until  rent  has 
become  due,  and  the  landlord  has  distrained,  the  plaintiff  cannot  recover 
from  the  defendant  money  paid  by  him  to  pay  out  the  distress. 

An  original  lessee  may  recover  in  this  action  money  paid  by  him  for  Lessee  may 
breaches  of  covenant  by  the  assignee,  on  the  implied  or  express  promise   recover 
or  covenant  to  indemnify  (^Moiile  v.  Oarrett,!*,  R.  5  Ex.  132;  aff.  Ex.   money  paid 
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for 

breaches 
of  cove- 
nant hv 
awignce. 


^f^re  p.ij- 
inc'Tit  of 
moncv  ii'it 
Liiilcncc 
uf  a  Ir  an. 


What  is 
evirlciicc 
of  a  loan. 


PcrKon  io 
whom  mo- 
ney U 
]iairl  for 
another  not 
liable  to 
that  other 
till  he  has 
a^n^erl 
n:iih  h  im 
to  hold  the 
money  to 
his  use. 

Money  rc- 
cuverablo 


:?.  The  defendant  <li»l  n«'t  jwy  the  Siiid  sum  of  £.j<»,  ami  ilie 
]ilaintiff  was  compelled  to  |iay  it. 
The  phiin tiff  claims  £5n. 


Cii.  I..  H.  7  Ex.  101.  So.'  al^.  liohrU  v.  Crmrf,  L.  R.  7  C.  P.  f-Kp:: 
WillfS  J- :  and  (\iurh  v.  Tn>j'  nniHtf.  K  R.  7  Ex.  N**.)  As  Uioj>t'i  ^ai'l 
ill  ar-Tii.n  on  siirh  l»r»'arln.'s  "^'C  Howard  v.  Lticfifr*  re,  I^  R.  H  Ex.  4H. 

If  a  i-er^iii  U  C"iiipt'll'.<l  !••  jiay  money  in  con^equenoe  of  hi.*  own 
inirl.  It  i.r  bivar'h  •-£  duty,  th^uph  it  may  be  f-r  the  bentfit  of  nnotber. 
it  iMLUMt  l;tj  ru<.i.>vrc-*l  ii«  m  tht-  latt^-r.  {^Pitihti'  v.  liuilrtf^  ^  Yj^a, 
171.) 

If  there  has  liteii  an  ^.vi«rtss  retjuest  to  pay,  the  ]>lainti£f  may  recovcT. 
;h"n;jh  tli»^  licl't  wa*  •■m-  which  ••"■ulil  not  have  l»ovn  enforced,  such  a>  :i 
\vai:»-r  :Ku'njht  v.  Chawhrjt.  :»4  I..  .1.  K\  I*.  iL'l  ;  Uvrd  v.  AnderM*»,  1"  Q. 
U.  Div.  h^)).t'T  a  time  liai-jraiu.  (Hvm  trarnt'  v.  JStUihtj,  33  L.  J.  C.  t. 
.".*..■)  A  .-"ul/fioouenT  a.>sent  to  the  payment  will  be  evidence  of  a  previou* 
je<jULst.     (1  Wms.  Saund.  2»>4.  //  (2).) 

Monvif  hnt.] — The  ])laiutiff  must  show  that  the  money  was  lent  and 
not  r«.-paid.  Tlie  mere  payment  of  money  to  the  defendant  is  not 
evidence  <•!  a  losin.  as  tlie  presumption  is  that  it  was  in  payment  of  a 
debt.  (  W'thh  V.  iSenhorn,  1  Stark.  474.)  But  if  the  plaintiff  can  fch«fW 
any  tmn-actions  fruni  which  the  hmu  may  be  inferred,  or  an  applicati'ju 
for  a  hjan  at  the  time.  this,  coupleil  with  pa\-mentY  will  be  eTidencecf  * 
!•  an.  i^'tift/  v.  6Vi'/*m//.  4  Esp.  y.)  Where  money  is  advanced  by  A.  to 
i>.  Hi  a  gift.  B.'ri  nK<ent  will  be  assumed,  but  if  H.  declines  to  ■ccept  it 

•  xeept  as  a  loan,  the  advance  is  then  a  loan.     {JIUl  v.  Wihon,  L.  JBL  > 

•  li.  >*>*tS.)  Wliere  A.,  at  the  i-et-jueist  of  B..  agreed  to  lend  C.  money  on 
h.'s  tniarantee,  anrl  did  ho.  receiving  the  following  memorandiim.  Rgnei 
by  «.'.  and  I)..  "  We  jointly  and  severally  owe  you  £t\0,'-  it  was  held  Uni 
jIhtc  wjis  evidence  of  a  loan.     (^Jtuck  v.  Jfurnt,  I.^  R.  1  C.  P.  297.) 

MoHnj  had  and  nrtivvd  for  plaiHtifS\ — The  plaintiff  must  show  that 
iiniuiij  was  received  by  the  t'efendant.  aud  that  it  waa  received  by  hia 
«;n  account  of  the  plaintiff.  This  action  will  not  lie  to  recover  a  l«nk 
niiiii  n^'^inst  \\\q  Jindtr  thereof.it  not  having  I)een  rtn-ici-d  (Chittv  un 
I'.ills.  inh  ed..  r.24)  :  alitrr  if  cached.     ( i A.) 

.\n  auctionei.^r  is  the  a^^ent  of  lH)th  ij;irtic<«.  and  a  depa!«it  ou  a  sale  that 
»r«»es  off  may  l)e  ree«)veix«!  fn.m  him  as  money  receivetl  to  the  plaintiff '^ 
UM'.  Where  a  dejKisit  i.s  paid  to  the  vendor's  solicitor,  the  vendor  mxx 
recover  it  before  the  question  of  title  is  settlctl.  (^Edgrll  v.  ZJ^y.  L.  K.  1 
r.  p.  bO.) 

Profits  made  by  an  a^rent  in  the  courst.»  of  his  employment  belynp 
ab'jcjhitely  to  the  principal,  who  may  recover  them  as  money  received  t" 
ilic  use  of  the  plaintiff.     (^Morhon  v.  ThouijutoH,  K  R.  *.•  Q.  B.  48l».) 

Where  an  a^nt  receives  money  to  j>ay  over  to  a  third  p«.*i>km.  thocfh 
he  assents  to  hold  it  for  that  purjKJse,  it  cannot  Ije  recovered  from  hin: 
by  .such  thinl  person  until  he  has  entere<l  into  a  bindin^i^  agreement  to 
hold  it  to  his  U8e  or  communicates  the  fact  to  the  third  ]iery4.iD.  (jfttivit 
V.  Iliishand,  4  B.  A:  Ad.  i;i  1  ;  Lilly  v.  Ilayx,  5  Ad.  &  E.  XAY^jy  The  bolder 
of  a  bill  cannot  sue  the  acceptor's  banker  for  the  amount  of  the  bill  pox 
into  the  liankcr's  hands  to  pay  the  bill.  (7////  v.  RoyH*,  L.  K.  8  Eq.  390L) 

In  cases  of  a  ^f'//// failure  of  consideration  this  action  lies  to  wtxf^fX 
money  paid  on  such  tronsideratiou.  But  wheie  A.  conveyed  Uud  to  E. 
and  A.  covenants  for  title,  and  B.  is  evicted  owing  to  A.  s  want  of  title. 
A.  cannot  sue  B.  for  money  had  and  received,  but  can  sue  him  on  his 
rnvenant.  (^Clare  v.  Ltimh,  L.  U.  10  C.  P.  334.)  If  the  conddentiua 
has  only  partially  failed,  the  money  cannot  be  recovered.  As  where  a 
premium  is  paid  for  instructing  an  apprentice  for  seven  yean,  and  iIk 
ma«<ter  dies  at  the  end  of  the  lirst  year,  no  part  of  the  premium  h  k- 
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2.  Claim  for  Funeral  Expe/ises  of  Defendant's  Wife. 

1.  The  defendant's  wife  died  in  the  plaintiff's  house. 

2.  The  plaintiff  buried  her  in  a  manner  suitable  to  her  con- 


ooverablc  from  the  personal  representative  of  the  master.    (^Wlilncup  v.    ,),j  .^^  |^,j^^| 
Mmakei,  L.  R.  6  C.  P.  78.)  failure  of 

Money  paid  under  mistake  of  law  cannot  be  recovered  back.    (^Phitt    coni^idcri- 
T."  Bromage,  24  L.  J.  Ex.  63  ;  liarhei-  v.  Pott,  28  L.  J.  Ex.  381.)     But   ^^^^ 
money  paid  under  a  mistake  of  facts,  which  the  party  receiving  has  no 
claim  in  conscience  to  retain,  can  be  recovered,  though  the  plaintiff   J»^t>"cy  paid 
m^ht  hare  learned  the  real  facts  on  inquiry.     QMilnen  v.  Duncan,  6  B.  A:    ""J'^cr  ims- 
C.  671  ;  Lutat  v.  Worxicick,  1  M.  &  Rob.  293  ;  Kelly  v.  SolarL  9  M.  A:    ^^^ ''^  '"^' 
W.  64.)    It  has  been  8uggeste<l  that  before  commencing  an  actic^n  a  not  Wv  "®*  *'^' 
of  the  mistake  should  Ixi  given  to,  and  demand  of  the  money  made  of,   covcnii»k-. 
the  defendant    (Freeman  v.  Jeffries,  L.  R.  4  Ex.  189.)    If  a  person    Aliter, 
▼olontarily  waives  all  inquiry  into  the  truth,  or  pajT?  the  money  with  a    where  mis- 
foil  knowledge  of  the  facts,  he  cannot  recover  it.  (Kelly  v.  Solari,  supra  ;    take  ir  a* 
Vimer  ▼.  Hawkins,  23  L.  J.  Ex.  38.)  to  fact^. 

Where  bankers  cash  a  customer's  chetjue,  and  afterwards  discover  that 
they  have  no  assets  of  his,  they  cannot  recover  the  money  back  from  the 
person  to  whom  they  paid  it.  (^Cltamhers  v.  Miller,  32  L.  J.  C.  P.  30  ; 
J'olUrd  T.  Bank  of  Jshujlund,  L.  U.  6  Q.  B.  623.) 

Money  obtained  by  fraud  may  be  recovorwl  as  money  had  an<i  received.    Money  c»l>. 
but  it  caEinnot  be  recovered  after  it  passes  into  the  hands  of  a  person  who    tained  I)y 
takes  it  bond  Jide  and  for  value.     (^Watson  y.  Russell,  34  L.  J.  Q.  B.  93,   fraud  re- 
£x.  Ch.)  oovcra^ile. 

A  person  who  seeks  to  recover  the  amount  paid  on  shares  which  hv. 
has  been  fraadolently  induced  to  accept,  must  do  so  while  he  is  in  a 
position  to  put  both  parties  in  statu  quo.    He  cannot  do  so  if  he  has    But  the 
received  dividends,  and  has  i)ermitted  the  company  to  be  incoriwrated.    fraud,  kc, 
CAddie  v.  Western  Bank  of  Scotland,  L.  R.  1  H.  L.  Sc.  145, 165)  ;  but  he    rnmi  be  at 
may  sue  for  damages  for  the  fraud.    (iJ.)    If  the  allottee  of  shares  has   once  repu- 
repndiated  them  on  the  ground  of  fraud,  and  his  name  has  been  removed   diated. 
from  the  registry,  the  sums  paid  on  the  shares  may  be  recoveretl  by  him. 
CSkipY,  Crosskill,  L.  R.  10  Eq.  73  ;  Askew's  Case,  L.  R.  9  Ch.  664.) 

A  person  who  involuntarily  pays  money,  which  he  is  not  liable  to  pay.   Money 
in  onlcr  to  recover  possession  of  his  property  or  prevent  some  injui*y    extorted 
being  done  to  the  plaintiff  or  his  firm,  may  recover  it  back.    (See  Kendal    may  be 
T.  I^ood,  L.  R.  6  Ex.  243.)    So  where  a  party  to  a  reference  has  been    recovered. 
obliged  to  pay  an  exorbitant  fee  to  take  up  the  award  {Roberts  y.  Eher- 
htirdt,  28  L.  J.  C.  P.  74  Ex.),  or  where  a  public  officer  demands  an  cx- 
oeasiTe  fee.    {Steele  v.  Williams,  22  L.  J.  Ex.  225  ;  Bew  y.  Parsons,  2  B. 
Sl  a.  562.)    So  where  a  i*aihvay  company  refuses  to  deliver  goods  until 
ptaymentof  an  unauthorised  charge  for  carriage.  QSutton  r.  O.  W,  Ry,  Co., 
L.  R.  4  H.  L.  226  ;  Baxendale  v.  X.  .J-  S,  W.  Ry.  Co.,  L.  R.  1  Ex.  137.) 
So  if  a  sheriff  obtain  payment  by  wrong^l  seizure  and  threat  to  sell 
goods  not  liable  to  the  execution.    (  Valpy  y.  Manley,  1  C.  B.  594.) 

Where  a  person  pays  money  for  the  recovery  of  which  an  action  is   jvfoney 
brought,  even  without  prejudice,  he  cannot  recover  it,  though  the  action    obtained 
was  not  well  founded.    QBroicn  v.  McKinally,  1  Esp.  279.)     So  if  the   under  legal 
money  has  been  regularly  recovered  under  legal  process.    {Uamlct  v.    process 
Riehafd9&Aj  9  Bing.  644.)    Even  though  recovered  after  judgment  by  a   cannot  be 
writ  fraadolently  issued  to  levy  a  sum  already  paid  by  the  judgment    recovered. 
debtor.    (^De  Medina  y.  Grote,  10  Q.  B.  152.)    The  remedy  in  the  latter 
is  by  motion  to  the  Court  to  set  aside  the  judgment. 
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dition  in  life,  and  necessarily  spent  the  sum  of  £21  in  bo 
doing. 

Particulars  of  the  said  sum  of  £21  have  been  delivered. 

Tlie  plaintiff  claims  £21. 

3.  Claim  to  Recover  Money  imd  in  Seitlemenf  of  BtU. 

1.  The  defendant  requested  the  plaintiff  to  attend  the  Awot 
meeting  and  to  back  certain  horses  for  sums  not  exceeding 
£150  in  all. 

2.  The  plaintiff  attended  the  said  mefiting  and  backed  the 
said  horses,  and  the  same  losing,  he  paid  to  the  winners  of  the 
bets  the  sum  of  £150. 

Particulars : — 

The  plaintiff  claims  £150. 

Defence, 

1.  The  defendant  authorised  the  plaintiff  to  back  the  sud 
horses  to  the  amount  of  £70  and  no  more. 

2.  The  defendant  brings  into  Court  the  said  sura  of  £70,  and 
says  that  it  is  sufficient  to  satisfy  the  plaintiff's  claim  herein. 

4.  Claim  for  Money  Lent 

The  plaintiff's  claim  is  for  the  sum  of  £50  lent  to  the  defen- 
dant on  the  Ist  of  January,  1880,  on  the  terms  tliat  it  was  to 
be  repaid  whenever  the  plaintiff  might  demand  it. 

The  plaintiff  claims  £50. 

5.  Claim  for  Money  Lent  and  Conqmnid  Interest, 

1.  The  plaintiff  lent  the  defendant  the  sum  of  £100  on  the 
1st  of  January,  1880,  on  the  tenns  that  the  defendant  wm  to 
pay  interest  for  the  same  after  the  rate  of  10  per  cent  per 
annum,  with  half-yearly  rests,  and  that  the  same,  with  all 
interest  then  due,  should  be  repaid  on  demand. 

2.  On  the  13th  of  March,  1881,  there  was  due  to  the  defen- 
dant £100  principal  and  £15  for  interest. 

The  plaintiff  claims  £115. 
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6.  Clain  for  Balance  of  Money  Lent,  Repayable  by  Instalment, 

1.  On  the  1st  of  March,  1881,  the  plaintiff  lent  the  defen- 
dant £100,  repayable  in  equal  quarterly  instalments  of  £25, 
beginning  on  the  Ist  of  June,  1881. 

2.  The  defendant  duly  paid  the  first  three  instahnents,  but 
has  fidled  to  pay  the  fourth. 

The  plaintiff  claims  £25. 

7.  Claim  for  Money  had  and  received  by  the  Defendant  for  the 

Use  of  the  Plaintiff, 

The  plaintiff's  claim  is  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 

Particulars : — 

1882.     To  amount  of  rents,  No.  5,  Smith 
Jan.  1.        Street,  collected  by  the  defendant    £72  10    0 
To  deposit  on  intended  sale  of  Eva 

Villa.        .        .        .        .        .      100    0    0 

The  plaintiff  claims  £172  105. 

8.  Claitn  to  Recover  Illicit  Profit  made  by  an  Ageiit. 

1.  The  plaintiff  employed  the  defendant  as  his  agent  to  pur- 
chase the  S.S. ''  Queen  "  as  cheaply  as  possible,  and  the  latter, 
acting  as  the  plaintiff's  agent,  purchased  the  said  vessel  for 

je5ooo. 

2.  The  vendors  of  the  said  vessel,  after  the  completion  of  the 
purchase  and  payment  of  the  contract  price,  returned  £250 
of  the  same  to  the  defendant  by  way  of  commission,  and  by 
virtue  of  an  arrangement  that  he  was  to  receive  the  said  sum  if 
the  S.8.  "  Queen  "  was  sold  for  £5000  to  the  plaintiff. 

The  plaintiff  claims  the  said  sum  of  £250. 

9.  Claim  to  Recover  Money  deposited  with  Stakeholder  to  abide 

the  event  of  a  Wager. 

1.  On  the  10th  of  Sept.,  1880,  the  plaintiff  deposited  with 
the  defendant  £25  to  abide  the  event  of  a  wager. 

2.  After  the  determination  of  the   event,  but  before  the 


410  MOKET. 

defendant  had  paid  over  the  said  sum  to  the  winner,  the  plaintiff 
tlemanded  it  back. 

The  plaintiff  claims  £'2o. 

10.  naim  for  JHo/iey  ivhich  Defeiidant  received  for  the  PhinliJ. 

I.  On  the  11th  of  May,  1871),  A.  B.  paid  £30  to  the  defen- 
dant for  the  nse  of  the  plaintiff,  and  the  defendant  agreed  with 
A.  B.  to  hold  it  for  such  purpose. 

'2.  The  defendant  at  the  time  communicated  to  the  pUintiff 
the  fact  that  he  had  received  the  said  money,  and  held  it  for 
his  use. 

The  plaintiff  claims  £30. 

I I.  Claim  in  Action  to  Recover  Money  ohtaimd  by  lYaud. 

The  plaintiff's  claim  is  for  £30  which,  on  the  15th  of  March, 
1 880,  the  defendant  obtained  from  him  by  falsely  representing: 
that  one  A.  B.  had  sent  him  to  the  plaintiff  to  borrow  the  said 
sum  for  the  said  A.  B.,  whereas  in  fact  the  said  A.  B.  had  not 
sent  the  defendant  to  the  plaintiff,  as  he  well  knew  at  the  time. 

The  plaintiff  claims  £80. 

12.  Claim  1o  Recover  Mmiey  Paid  by  Mistake  and  in  Ignwranxt 

of  Facts, 

1.  The  plaintiff's  claim  is  to  recover  the  sum  of  £10,000. 
bein^  part  of  large  sums  consisting  of  many  items  which  he 
imid  to  the  defendants  between  October,  1877,  and  June,  1882, 
lis  their  alleged  charges  for  the  conveyance  of  stone  from  Stock- 
stead  to  various  other  stations  on  their  hne  of  railway. 

2.  The  said  sum  of  £10,000  was  imid  by  the  plaintiff  by  mis- 
take and  in  ignorance  of  the  fact  that  the  said  charges  were 
overcharges  as  being  in  exc^s  of  the  sums  which  the  defen- 
dants could  lawfully  charge  by  their  private  Act  of  ParliamcnU 
and  in  excess  of  the  charges  made  to  other  persons  to  whom  the 
defendants  rendered  services  of  a  similar  kind. 

The  plaintiff  claims: — 

(1)  £10,000;  or 

(2)  That  an  account  may  be  taken  of  all  the  snms  which  the 
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plaintiff  lias  paid  to  tlie  defendants  in  excess  of  the 
charges  they  might  lawfully  make  between  the  months 
of  October,  1877,  and  June,  1882,  and  that  the  de- 
fendants be  ordered  to  pay  such  sums  to  the  plaintiff. 

13.  Claim  to  Recover  Money  extorted  hy  Threats. 

The  plaintiff's  claim  is  to  recoTcr  the  sum  of  £50  which  the 
defendant,  on  the  15th  of  November,  1880,  extorted  from  the 
plaintiff  by  threatening  to  inflict  grievous  bodily  harm  upon 
him. 

14.  Claim  to  Recover  Moiiey  extorted  hy  a  Creditor  in  the  course 

of  Bankruptcy  Proceedinys  (a). 

1.  On  the  10th  of  June,  1880,  the  plaintiff  had  filed  a  peti- 
tion for  the  liquidation  of  his  affairs  by  arrangement,  and  had 
offered  his  creditors  a  composition  of  5^.  in  the  pound. 

2.  The  defendant  was  a  large  creditor,  and  the  said  composi- 
tion could  not  be  carried  unless  he  voted  for  it.  He  refused  to 
vote  for  the  acceptance  of  the  said  composition  unless  tlie 
plaintiff  paid  him  the  sum  of  £50. 

3.  The  plaintiff  then  paid  him  the  sum  of  £50  for  the  said 
consideration  and  no  other. 

The  plaintiff  claims  £50. 


(«)  In  AtkiHMH  V.  J)cnb;/  (7  H.  &  N.  934  ;  31  L.  J.  Exch.  362)  it  was  dc- 
eided  bjthe  Exchequer  Chamber  that  where  the  plaintiff,  being  indebted  to 
tlie  defondant  and  otherR,  offered  a  composition  of  nt.  in  the  pound,  which 
the  defendant  refused  to  accept  unless  the  plaintiff  privately  gare  him 
4tS0,  and  the  plaintiff  did  so,  that  the  plaintiff  could  recover  back  the 
iSfiO  as  money  paid  under  compulsion.  It  is  quite  clear  that  in  such  a 
case  A8  the  above  the  Court  of  Bankruptcy  would  on  the  application  of 
«Dy  of  the  other  creditors  have  set  the  composition  proceedings  aside. 
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fil.'mption.  in  tlie  alior:jat:vc. 
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2.  The  following  are  the  jmrticulars  of  the  mortgage  : — 
(a)  (Date)  January  1,  1882.    The  plaintiff  was  the  mort- 
gagee, and  the  defendant  the  mortgagor. 


(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  for 
sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgaire  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  of  any  person  interested 
either  in.  the  mortgage  money  or  in  the  right  of  redemption,  and  not- 
withstanding the  dissent  of  any  other  person,  and  notwithstanding  that 
the  mortgagee  or  any  |>crson  so  interested  does  not  appear  in  the  action, 
^wrf  without  aUowing  any  time  for  redemption  or  for  payment  of  any 
mortgage  money,  may,  if  it  thinks  fit.  direct  a  sale  of  the  mortgaged  pro- 
perty, on  suchterms  as  it  thinks  fit,  including,  if  it  thinks  fit,  the  de- 
posit in  Court  of  a  reasonable  sum  fixed  by  the  Court,  to  meet  the 
ezpezuses  of  sale  and  to  secure  performance  of  the  terms. 

(8.)  But,  in  an  action  brought  by  a  person  intere-sted  in  the  right  of   Tenus  on 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application  of  any   which  sale 
defendant,  direct  the  plaintiff  to  give  such  security  for  costs  as  the  Court  onlered. 
thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any  defendant,  and 
may  fn^e  such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants,  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if  it  thinks  fit, 
direct  a  sale  without  previously  detsrminiug  the  priorities  of  incum- 
bniDcers. 

(5.)  This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

The  Court  may  exercise  its  power  to  direct  a  sale  at  any  time  before 
foreclosure  absolute.  {Union  Hank  of  London  v.  Ingram,  20  Ch.  Div. 
463.)  Of  course  the  power  of  the  Court  to  direct  a  sale  does  not,  any 
mM>xe  than  a  power  of  sale  in  the  mortgage  deed,  affect  the  right  of  fore- 
closure (iS^^</^  V.  Uigg,  3  Hare,  35)  ;  but  unless  the  security  is  insufticicnt, 
and  the  mortgagor  refuses  to  provide  the  expenses  of  a  sale,  the  Court 
prefers  sale  to  foreclosure. 

Koreclosurij  lias  always  been  the  right  of  the  legal  moiigagec.    As  to   Right  to 
eqoitablc  mortgages,  there  has  been  some  controversy,  but  the  better   foreclosure. 
opinion  seems  to  have  been  that  where  the  mortgage  gave  the  m(.>rtgagee 
a  right  to  call  for  a  conveyance  of  the  legal  estate,  he  was  entitled  to 
foreclosure;  but  tliat  where  it  merely  created  a  charge  or  lien  on  tho 
fff»<!*o,  his  remedy  was  sale. 

The  Court  docs  not  decree  foreclosure  against  the  Crown,  but  usually 
directs  a  sale  Qteete  v.  Att.-Gen.,  2  Atk.  223  ;  Itogcnt  v.  Manic,  I  M.  A: 
C.  C  C.  4),  and  the  rule  is  the  wime  where  the  mortgagee's  duty  conflicts 
with  his  interest,  as  where  he  Iwcame  executor  to  the  mortgagor.  ( Lncaji 
r.  SeaU,  2  Atk.  56.) 

The  practice  in  sales  by  the  Court  is  now  regulated  by  K.  S.  C.  Ortler 
LI.,  rr.  1 — 6,  by  which  it  is  enacted  :  If  the  decree  for  foreclosure  is  nmde. 
payment  must  be  made  of  the  amount  found  due  by  the  chief  clerk's  cer- 
tificate at  the  appointed  day,  together  with  subsequent  interest  and  costs. 
otherwise  the  foreclosure  will  be  made  absolute.  But  there  are  many 
cases  in  which  the  time  for  payment  has  been  enlarged  where  the  day  ban 
been  allowed  to  slip  by  owing  to  accident,  mistake,  or  surprise  (Fisher 
on  Mortgages,  p.  1055) ;  and  if,  after  the  foreclosure  has  been  made 
absolute,  £e  mortgagee  should  sue  the  mortgagor  upon  his  personal 
covenant,  he  will  thereby  **  open  the  foreclosure,"  t.  f.,  the  mortgagor 
will  then  be  entitled  to  redeem.  {Ikuthioood  v.  Blythway^  1  £q.  Cas.  Abr. 
dl7.)  And  upon  the  same  principle,  if  the  mortgagee  should  sell  the 
foreclosed  estate,  he  cannot  afterwards  sue  the  mortgagor  upon  hiA 
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(&)  (Sum  secured)  £r,00. 

(c)  (Rate  of  iuterest)  £5  per  cent,  per  anuum. 

{(f)  (Property  subject  to  mortgage)  Deep  Dene  Farm,  in  the 

parish  of  St.  James,  in  the  county  of  Middlesex. 
(e)  (Amount  now  due)  £572  105. 


iJtTsonal  covenant  for  any  deficiency,  because  he  conid  not,  after  the  sale, 
restore  the  estate  to  the  mortgagor  if  the  latter  should  pav  bim  h!> 
principal,  interest,  and  cc»sts.  (Lttrkhart  v.  llar^y^  i»  Bear.  849.)  But 
it  would  be  other^'ise,  we  think,  if  the  mortgagee  had  sold  the  estate^  not 
as  owner  of  a  foreclosed  estate,  but  as  mortgagee  under  his  power  of  ade. 
(Cf.  llmlfie  V.  Dirhcnx.  L.  R.  H  C.  P.  H58.) 

And  a  forecl<-»8ure  wiU  In?  oiMjncd  if  it  has  been  obtained  by  peijuiy  or 
fraud.     (^Loyd  v.  MannvlL  2  1*.  Wms.  73.) 

Where  a  sale  is  ordered,  it  is  usual  to  give  the  conduct  of  it  to  the 
jn'rson  most  interested  in  selling  well,  ».  e.,  the  mortgagee  when  the 
security  is  insufficient,  and  the  mortgagor  when  the  security  is  ample. 
Kedeiiii»-  It  isnot  necessary  here  to  state  the  history  of  the  mortgagor's  right  to 

tion  suits.     itHlccm  the  mortgaged  estate  on  payment  of  what  may  be  found  due  to  the 
mortgagee  for  principal,  interest,  and  costs,  an  offer  to  pay  which  wm 
formerly  essential  to  the  plaintiff's  bill,  but  is  now  no  longer  neceAssiy, 
Ixiing  implied.    In  a  redemption  suit  the  mortgagor  cannot  question  the 
title  which  he  has  conferre<l  u|)on  the  mortgagee,  nor  can  the  mortgaf^ 
deny  the  title  of  the  mortgagor.    He  is,  however,  at  liberty  to  show  that 
the  plaintiff  is  not  in  fact  the  successor  in  title  of  the  mortgagor.    Other 
common  defences  to  the  action  are  release  of  the  equity  of  redemption. 
statute  of  limitations,  and  powession  under  a  foreclosure  decree  binding 
on  the  ])laintiff.     Under  the  statute  4  &  Tt  Wra.  A:  M.  c.  16,  it  would  be  a 
crtH.id  defence  that  the  nmrtgajror  concealed  a  prior  mortgage  when  he 
rnortsraged  to  the  defen«lant.  hut  the  disposition  of  the  Courts  has  been  to 
joiistrue  this  statute  strietlv.     (^Kennurd  v.  FHirinjr,  2  Giff.  81  :  if^tafcri 
V.  Mhy.  2  Vcni.  5Si>.) 

It  is  a  common  stijmlation  in  mortgage  deeds  that  the  mortgfagc  money 
sliall  not  l»c  payable  until  a  certain  time  has  elapsetl.     By  this  menus  the 
rijrlit  to  redeem  is  sus})emlcd.  but  an  agreement  in  the  original  mortga^ 
deed  that  there  should   Ik?  no  right  of  redemption   would   be  vtud,  m 
repugnant  to  the  nature  of  a  mortgage.     (See  Mr.  Fisher's  Treatise  on 
Mortgages,  p.  72I>,  rf  art/.')     Tho  rule  is  **  once  a  mortgage  always  a  mort- 
,'jrnLrr";    upon  this  prinei])lo  equity  disapproves  attempts  to' limit  thf 
"xercise  of  the  right  of  redemption  during  the  life  of  the  mortgagnr  or  of 
any  one  else.     (^\rivi'07n?*  v.  Jionhaw,  1  Vern.  S.) 
Liiijilntii.il         Tlie  right  to  redeem  will  he  gone  after  the  mortgagee  has  held  jviffles- 
of  ri;zl»t  t«.     >iun  of  the  property  for  twelve  yeai's  without  any  acknowledgment  of  the 
rcdcejii.  iiionL,'agor'8  title  (Ileal  Prop.  Limitation  Act,  1874,  r.  7).  and  the  time 

will  not  be  extended  on  the  ground  of  the  plaintiff's  disability.  (Ft»ntfr 
V.  l*aft(rftnn,  17  Ch.  EMv.  104.)  It  is  to  be  noted  that  the  acknowied)^ 
nient.  in  order  to  save  the  statute,  must  he  given  to  the  mortgngttr,  or  to 
stime  person  claiming  his  estate,  or  to  his  agent,  and  must  he  in  writing. 
In  the  case  of  a  pledge,  apart  from  the  statutes  relating  to  pawnbmkcn^ 
the  right  to  redeem  lasts  throughout  the  pledgor's  life  and  no  lomper. 
{liatrJiff  V.  JJanrs,  1  Bnls.  2J).)  The  old  riUe  that  the  right  to  ledeefli 
cannot  1x2  barred  so  long  as  the  mortgagor  holds  possession  of  any  put 
•  if  the  mortgaged  premises  no  longer  exists.  (^Khfuman  v.  Houtr,  17  Qu 
JMv.  i»7.) 

As  to  the  avoidance  of  unconscionable  securities  taken  from  czpectint 
heirs,  see  JS'cvill  v.  Stvnnhig^  15  Ch.  Div.  670.  The  principle  onwhkb 
n  CV»urt  of  Equity  has  granted  relief  from  an  unconscionable  bupv 


MOBTOAeEB.  4  ]  5 

8.  The  plaintiff  took  possession  of  the  mortgaged  property 
on  the  Slst  dav  of  Deceml)cr,  1882,  and  is  readv  to  account  as 
mortgagee  in  possession  from  that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale,  or  fore- 
closure (and  possession). 

Dehvered  the of ,  188     . 


entered  into  with  an  expectant  heir  or  reversioner  for  the  loan  of  money,    t'nctm- 
applies  aldo  to  the  case  of  money  beint;  lent  on  unconscionable  terms  (not   Kcionalilo 
faUj  nnderetood  by  tlie  borrower,  and  known  not  to  be  fully  nnderRtoo<l   securities. 
Iiynim  by  the  lender),  to  a  younjj  man,  beinj?  a  minor  at  the  time  of  the 
first  transaction,  the  Kon  of  a  father  possessing  large  property,  who  has 
DO  property  of  hiK  own,  and  no  expectation  of  any  except  such  general 
expectations  ah  are  founded  on  his  father  s  position  in  life,  the  money 
being  lent  without  any  thought  of  repayment  by  the  Iwrrower,  but  on 
the  credit  of  such  general  ex[>ectationB,  and  in  the  hope  of  extorting 
payment  from  the  father  to  avoid  the  expO!<urc  attendant  on  the  son's 
oeing  made  a  bankrupt.    (^Ihid.) 

The  principlcH  upon  which  a  mortgagee  is  entitled  to  consolidate  \\\> 
fBecorities  are  explained  in  CHmminn  v.  Fletrh^r,  14  Gh.  Div.  699,  and 
JlilU  ▼.  Jenning*,  6  A  pp.  Gas.  «98. 

.  PhrtieM  tn  redemption  and  force  lofUrr  ^uit*.'] — The  general  rule  of  the   Parties  U^ 
Court  of  Chancery  was  that  all  persons  who  had  any  interast  cither  in   suits  rc- 
the  right  to  redeem  or  in  the  security  should  be  joined.    This  rule  is,   latiug  to 
liowever,  subject  to  certain  exceptions  created  by  statute  and  the  rules   mortgages. 
of  Couit. 

The  mortgagor  should  always  Ikj  joined,  unless  his  estate  has  been 
completely  divested,  as  by  bankruptcy,  in  which  case  his  trustee  in 
bwakiaptcy  occupies  his  place.  If  the  mortgagor's  estate  has  become 
Tested  in  the  Crown  by  forfeiture,  the  Attorney-General  slu^uld  be  joined 
aa  repTesenting  the  Crown. 

Assigrnees  of  the  equity  of  redemption,  as  stc])ping  into  the  shoes  of  the 
mortgagee,  should  be  joined  as  parties.  If  the  equity  of  redemption  has 
been  settled,  this  peculiar  rule  has  been  established,  that  all  the  persons 
intexested  in  the  settlement  need  not  be  joined,  but  it  is  suiKciont  for  the 
mortgagee  claiming  foreclosure  to  make  the  first  tonant-in-tail,  whom 
failing,  the  owner  of  the  first  estate  of  inhcritant'o.  whom  failing,  the 
first  life  tenant,  defendant.  {Gi^ffnrd  v.  Holt.  1  Sch.  &  Lefroy,  408.)  But 
where  there  are  trustees  of  the  settlement,  the  trustees  sufficiently 
xepresent  their  centuU  que  trmt. 

Any  mortgagee  claiming  foreclosure  or  sale  must  make  every  Hulme- 
^ueMt  incmnbranoer  and  execution  creditor  a  party.  In  practice  it  is 
fonnd  convenient  to  make  prior  incumbrancers  parties  also.  (^John*on  v. 
IL»ld*worth,  1  Sim.  N.  S.  109.) 

IJpon  the  principle  that  every  person  interested  in  the  ecjuity  of 
ledemption  should  be  joined,  it  may,  according  to  circumstances,  become 
necessary  for  the  mortgagee  to  join  the  trustees  of  the  mortgagor's  will, 
his  heir,  or  devisee.  The  legal  personal  rej^resentativc  of  the  mortgagor 
is  not  generally  a  necessary  partv,  but  he  would  be  if  the  mortgage  were 
of  a  chattel  interest,  or  if  relief  is  claimed  against  the  personal  estate  of 
the  mortgagor.  And  if  in  a  redemption  suit  it  is  charged  that  the  mort- 
^gee  has  been  in  possession,  and  is  overpaid,  the  legal  personal  repre- 
sintativc  of  the  mortgagor  is  a  proper  party,  for  he  has  an  interest  in  the 
amount  of  the  over-payment.     {Duncomhe  v.  Ifannteij,  3  P.  Wms.  .333.) 

Any  person  having  any  interest  in  the  mortgaged  property,  as  tenant. 
for  life,  dowress,  tenant  by  the  curtesy,  or  execution  creditor  who  has 
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Action  Claiming  Redemption. 

1.  The  plaiutifP  is  mortgagor  of  lands^  of  which  the  defendant 
is  mortgagee. 

2.  The  following  are  the  particulars  of  the  mortgage  :— 

{a)  (Dated)  June  1,  1882. 

(b)  (Sum  secured)  £1000. 

(c)  (Rate  of  interest)  £5  per  cent,  per  annum. 

(d)  (Property  subject  to   mortgage)  No.  1,    High  Street, 

Warwick. 
[1/  the  plaintiff's  title  is  derivative,  state  shortly  the  deeds 
under  which  he  claims.'] 
[If  the  defendant  as  mortgagee  is  in  possession^  add:\ 

3.  The  defendant  has  taken  possession  (or  has  received  the 
rents)  of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to  hare 
the  same  reccniveyed  to  him  [and  to  have  possession 
thereof]. 


obtained  the  ai)i>ointmcnt  of  a  receiver,  may  redeem.  Since  the  Codtct- 
sincing  and  I-aw  of  Property  Act,  1881,  a.  35,  which  proTides  far  the 
<lcvolution  of  trust  and  mortgage  estates  on  death  to  the  legal  penonal 
representative,  notwithstanding  any  testamentary  disposition,  it  is  no 
longer  necessary  to  make  the  heir  or  devisee  of  the  mortgagee  a  defendant. 
His  legal  personal  representative  alone  can  give  a  valid  receipt  and  contf  r 
the  mortgaged  estate. 

Bate  of  JnterfMt. — If  a  mortgage  deed  should  reserve  a  certain  rate  of 
interest,  and  provide  that  if  it  should  not  lie  punctually  paid^  a  hitter 
rate  should  become  payable,  the  lower  rate  only  would  be  aUowed  by  the 
Court,  the  provision  for  the  higher  rate  lH?ing  in  the  nature  of  a  penahr. 
If,  however,  the  higher  rate  of  interest  should  Ix?  reser\'ed  and  a  prorigo 
added  that  a  lower  rate  only  should  Ihj  payable  in  the  event  of  puncrul 
jtfiyment,  the  higher  rate  would  be  allowed  if  punctaal  pajment  wwf 
not  made,  and  this  will  be  so  even  although  the  mortgagee  may  haxt 
been  in  j)OSSCSsion.  (In  ion  Banit  of  London  v.  Ingram^  20  Ch.  Dir.  M3L) 

A  proviso  that  if  one  instalment  of  a  debt  i>ayable  by  instalments 
should  not  l>e  punctually  paid,  the  whole  debt  should  become  immediattly 
payable,  is  not  a  penalty.  (  WaUin/jford  v.  Mvtval  Socifty^  5  App.  Oi 
H85.)  A  judgment  debt  carries  4  per  cent,  interest,  but  a  moitgtgee 
whose  mortgage  dee<l  contains  the  usual  covenant  for  interest  payable  at 
a  higher  rate  may  be  confined  to  4  i)er  cent,  by  taking  a  jodgmeit 
( Popple  v.  SylreftUr,  22  Ch.  Div.  98.  explained  in  Exp.  Snryd,  Be  Sufffif 
W.  N.  Dec.  8,  1883. 
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Action  hj  Assignee  of  Mortgagor  for  Redemption. 

1.  The  plaiiitiif  is  assignee  of  a  mortgagor  of  lands,  of  which 
the  defendant  is  mortgagee. 

2.  The  following  are  the  particulars  of  the  mortgage  : — 

(a)  (Date)  July  80,  1879. 

(*)  (Sum  scoured)  £4000. 

(r)  (Rate  of  interest)  £4  per  cent. 

(d)  (Property  subject  to  mortgage)  the  house  No.  100,  Ill^h 

Street,  Berwick. 
A.  was  the  mortgagor.    On  Sept.  1,  1881,  he  assigned  Ink 
equity  of  redemption  to  the  plaintiff. 

3.  The  defendant  has  taken  possession  (or  has  received  the 
rents)  of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to  liav«» 
the  same  reconveyed  to  him,  and  to  have  possession 
thereof. 


Action  for  Raising  Portions  or  other  Charges  on  Land. 

1.  By  a  settlement  on  the  marriage  of  A.  B.  and  C.  B.,  date<l 
Janiiary  10,  1850,  Whiteacre  was  demised  to  trustees  for 
10<K)  years  on  trust  after  the  deaths  of  A.  B.  and  C.  B.  to 
xmite  £5000  for  the  younger  children  of  the  marriage  wln> 
flhonld  attain  twenty-one. 

2.  A.  B.  died  February  15,  1870. 

3.  C.  B.  died  June  10,  1875. 

4.  There  were  five  children  only  of  the  marriage  of  A.  B. 
and  C.  B.,  all  of  whom  are  now  living,  and  have  attiiincd 
twenty-one.    The  plaintiff  is  the  second  bom  child. 

•    5.  The  defendants  were  on  April  5,  1877,  appointed  trustees 
of  (he  settlement. 

The  plaintiff  claims  : — 

To  have  £5000  raised  by  sale  or  mortgage,  And  distributed 
among  the  persons  entitled. 


E  X 
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A^:^  ••'■,  hy  Douru*  and Htir-ai-Lmc  «f  M^irlfmfm'f^r  BAmfin 
and  A^cfA'ht*  *:m  Ft^H^^  r/  WOnd  MmtilL 


<^a**ni.^i  if  Claim. 

1.  A.B.  iscctg&ecdlaDdsto  0.  P^picnro-u:*  A.B.crhiianp!« 

:<•  >t  ibe  said  land?  r^eicr  f'>rt-3<3dr-ik  tj  the  nKftsrage  deed, 
if.  Tlie  fv'k'wini:  are  ibe  T«^*icui&rs  of  ibe  mcftgage : — 

« i .    .Sum  f€*:nired    £1»X»«>. 

<''  I  'Bat^  of  inicrest    £0  per  cent,  pto-  acmznu  ledocibk  to 

£4  ICv.  per  cent,  per  annmn  on  pcncnsal  ptTUKDL 
^d\    Pr^jpiertj  snbje'.t  to  mccigagitt  ti>e  Mankj  Fubl  ii 

the  p«n»h  of  Alkndine.  in  the  coonty  cf  Middksa. 

(y:«ntainin?  110  acres,  or  thrresla[<U4& 

3.  Bv  deed,  dated  An^nst  1^.  l>y>3.  A.  B.  conTePBd  li* 
estate  in  the  mongased  p»r:'penj  lo  C.  D-  snlject  lo  the 
mon^a^re. 

4.  C  D.  died  on  Sefitemiier  2,  1n^3.  intestate,  leaviiur  th^ 
jilaintilT  J.  I>.  hi«  widow,  and  the  plaintiff  K.  D^  his  eldest  k« 
and  heir-at-law.  snni^ing  him. 

.'•.  Bvdeed.  dotted  An^ust  17,  l^^^S.  O.  P.  aV«^«1atelT  aaaziMd 
t}i»f  nionsrai^L*  debt,  and  «?onveyed  the  naortsasred  propeitT  to 
the  defendant,  subject  to  th^  cjuity  %A  redemption. 

»;.  Tlie  defendant  ■•:!  Auirn«t  1*^.  1>j>S.  entered  into  posee?- 
si^n  of  the  morttrasreii  pr>'|^-ny,  bui  ht*  l:a>  n<^«t  cultivated  tho 
sani'.-.  and  fr<:»m  ntirkri  it*  value  has  Utrn  dt-preciated.  TTk* 
il«*f».-ndaiit  has  refu!<-«l  to  Ivt  the  mortpiireil  pp>fierty.  altb<:4id) 
an  :4dvantasj»:*«»u>  offer  lu  rent  the  sauitr  was  made  to  him  Iv 
U.  S. 

Th*.-  t'lain tiffs  tlaim  : — 

* 

( 1 )  Af-count  <»f  rents  and  pn:ifits  which  ihe  defendant  fca* 
reixivefl.  or  inijrht  have  rvcvived,  but  for  his  wilful  defanlt. 

''is  Ke<lcmp>tion  of  the  said  premises  on  the  footing  of  tfcf 
said  a^-T'Ount,  and  reconveyance  to  the  plain tifis,  and  pOBBesBCi 
of  the  preuiisca. 

I.  The  defendant  doc-s  nut  admit  that  A.  B.  erer  connjri 
his  estate  in  the  mortgaged  property,  or  any  part  theRol^  tf 
C.  D.,  subject  to  the  mongage  or  otherwise. 
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'  '3.  The  defendant  does  not  admit  that  C.  D.  died  on  Sept.  1, 
1883,  or  is  dead  at  all,  or  if  dead,  that  he  died  intestate,  or  that 
the  plaintiff  J.  D.  is  his  widow,  or  the  plaintiff  K.  D.  his  eldest 
son,  or  heir-at-law. 

'  8.  The  defendant  never  entered  into  possession  of  the 
mortgaged  property  or  any  part  thereof.  Its  value  has  not 
depreciated.  No  offer  to  rent  the  mortgaged  property  has 
ever  been  made  to  the  defendant  by  B.  S.,  or  any  other  person, 
nw  has  the  defendant  ever  refused  to  let  it. 

4.  On  June  16,  1884,  no  interest  on  the  mortgage  debt  ever 
liaving  been  paid,  the  defendant  appointed  John  Smith  to  be 
receiver  of  the  rents  and  profits  of  the  mortgaged  property. 

5.  The  said  A.  B.  by  deed,  dated  August  16,  1883,  executed 
a  second  mortgage  of  the  said  mortgaged  property  to  one  V.  W., 
to  secure  £500,  and  interest.  The  defendant  submits  that 
Y.  W.  should  be  made  a  party  to  this  action. 

Action  by  Assignee  of  Pawnor  claiming  to  redeem  against 

Patvnee. 

-  .  1.  A.  B.  is  the  pawnor  of  an  oil  painting,  being  a  landscape 
by  Nicolas  Poussin,  of  which  the  defendant  is  pawnee. 

-  2.  The  following  are  the  particulars  of  the  pawn  : — 

(a)  (Date)  July  30, 1882. 

(b)  (Sum  received)  £100. 

(e)  (Rate  of  interest)  £10  per  cent,  per  annum. 

3.  On  December  30,  1882,  A.  B.  assigned  the  painting, 
subject  to  the  defendant's  charge,  to  the  plaintiff. 

The  plaintiff  claims  to  redeem  the  said  painting,  and  to  have 
the  same  delivered  to  him. 


Defence. 
The  defendant  says  that : 

1.  He  is  a  licensed  pawnbroker,  and  the  pawn  was  made 
with  him  as  such. 

2.  By  the  contract  with  A.  B.,  which  was  a  special  contract 
in  writing,  it  was  agreed  that  the  painting  should  not  be 
redeemable  after  the  30th  of  January,  1883. 

K  s  2 
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3.  A.  B.  died  on  tbc  17th  of  May,  1888,  before  the  com* 
mencement  of  this  action. 

4.  On  the  1st  of  June,  1883,  the  defendant  sold  the  painting 
by  public  auction  for  £98. 

5.  Tlic  defendant  does  not  admit  that  A.  B.  ever  assigned  to 
the  plaintiff. 

Action  by  Pawnee  of  Stack  claiming  a  Sale. 

1.  The  plaintiff  is  the  mortgagee  of  stock  belonging  to  the 
defendant. 

2.  The  following  arc  the  particulars  of  the  mortgage  :— 

(a)  (Date)  June  1,  1883. 

{b)  (Parties)  the  plaintiff  and  the  defendant. 

(r)  (Sums  i-eccived)  £2000, 

(^/)  (Property    subject    to    mortgage)    £ir>00 ;     (nominil 

value)  consolidated  stock  of  the  North  Eastern  Bwl- 

way  Company. 
(e)  (Amount  now  due)  £1975. 

3.  The  plaintiff  received  the  July  dividend,  amounting  to 
£105,  on  the  said  stock,  and  is  ready  to  account  for  the 
same. 

The  plaintiff  claim3    payment,  or  in  default  sale  or  fwe- 

closure. 

Dffence. 

The  defendant  savs  that : 

1.  By  the  mortgage  contract  it  was  agreed  that  the  plaintiff 
should  not  require  repayment  of  the  loan  of  £2000  before  Jane  1, 
1884. 

2.  The  defendant  denies  that  £1975  is  now  due  upon  the 
security  of  the  mortgage. 

3.  The  plaintiff  has  received  more  than  £105  by  way  of 
dividend.  He  has  received  a  large  issue  of  new  stock  as  the 
holder  of  the  stock  mortgaged  by  the  plaintiff. 

Actijn  bij  a  Lender  claiming  Execution  of  a  Legal  MoHgage  hf 

the  Borrower, 


0.1  Juno  1,  1883,  the  plaintiff  lent  the  defendant  tbe 
of  £1000  upon  the  defendants  undertaking  when  required  f^ 
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execute  a  legal  mortgafj^  of  the  Swaulee  estate,  near  Ajlcs- 
bory,  in  the  coiintj  of  Bucks,  to  secure  the  said  sura  and 
interest  thereon,  at  the  rate  of  £5  per  cent.,  such  sum  not  to 
be  paid  off  for  five  years. 

The  plaintiff  claims  : — 

(1)  A  declaration  that  the  said  estate  is  charged  with  the 

repayment  of  £1000  and  interest  to  the  plaintiff. 

(2)  Execution  of  a  legal  mortgage  to  the  plaintiff. 


Aclion  by  a  Wife  lo  redeem  her  Estate,  iriorlyaynl  lo  secure  Iier 
HushamCs  Debt,  where  tJ^  Equity  of  RedrmptioJi  has  beeri 
by  mistake  reserved  to  the  Husband, 

1.  By  deed,  dated  January  10,  1883,  the  plaintiff  as  suretr 
mortgaged  her  estate  at  Wilton,  in  the  county  of  Northumber- 
land, held  by  her  for  her  separate  use,  to  the  defendant  A.  B. 
to  secure  the  payment  of  £oOOO  and  interest  to  him  by  the 
defendant  C.  D.  as  principal  debtor. 

2.  C.  D.  is  the  husbiuid  of  the  plaintiff 

3.  By  mistake  the  moitgage  deed  provided  that  on  repay- 
ment of  the  mortgsigo  debt  the  estate  should  l^e  conveyed  to 
the  use  of  the  defendant  C.  I),  in  fee  simple,  instead  of  to  the 
OBC  of  the  ])laintiff  in  fee  simple. 

4.  All  moneys  secuR»d  by  the  deed  have  l)eeJi  paid  off. 

The  plaintiff  claims  a  reconveyance  of  the  said  estate  to  her 
in  fee  simple. 


Action  for  Sate  and  I/istrittutioa  of  Procreds  of  Projmty  subject 

to  any  Lien  or  Charye, 

1.  On  Xoveml>er  12,  1880,  A.  and  the  defendant  B.  deposited 
with  the  plaintiff  500  Russian  Govennnent  bonds  as  security 
for  a  debt  of  £1000  and  interest  at  \  per  cent.,  due  from  A. 
und  the  defendant  B.  to  the  plaintiff. 

2.  A.  died  on  March  12,  1881. 

8.  On  March  30,  1881,  administration  of  the  estate  of  A. 
Avas  granted  to  the  defendant  ('. 

4.  £800,  and£^0  for  intenst,  is  owing  to  the  plaintiff  on 
the  security  of  the  said  bonds. 
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The  plaintiff  claims  : — 

(1)  Sale  of  the  said  lx)nd6. 

(2)  Application  of  the  pnxxjeds  in  payment  of  his  debt. 

(3)  Distribution  of  the  surplus  among  the  parties  entitled. 


OllUi  of 

proving 
negligence 
usually 
on  tho 
l>laintiff. 

Injuries 
c-auBcd  by 
mtre  acci- 
dent not 
actionable. 


Any  neg- 
ligence not 
enough. 


When  neg- 
ligence may 
be  inferred 
from  the 
mertr  fact 
of  the  oc- 
currence. 


Negligence  Oi). 
1.  Claim   If/  Plaintiff  for  Personal  Injuries  and  Damagt  b 

Carriage, 

1.  The  plaintiff  has  suffered  damage  from  personal  injories 
to  the  plaintiff,  and  damages  to  his  carriage,  caused  by  tk 

(a)  a  person  is  liable  for  his  or  her  own  negligence,  or  for  the  segti- 
gcncc  of  a  scrrant,  causing  actual  injury  or  loss  to  another.  But  it  i» 
not  enough  that  the  plaintiff  has  been  injured,  and  so  iojnied  by  the  ict 
of  the  defendant.  To  found  an  action  there  must  l>c  negligence  on  the 
part  of  the  defendant,  directly  bringing  about  the  injury  ;  and  the  onmoC 
proving  such  negligence,  except  in  a  few  cases  where  the  law  premimitt 
It,  lies  on  the  plaintiff. 

Where  the  injury  is  the  result  of  mere  aeeident,  no  action  lies ;  that* 
where  the  coachman  was  driving  in  the  middle  of  the  road,  and  not  qd 
his  own  side,  but  there  were  no  other  coaches  on  the  road,  and  the  hoTBes 
took  fright  and  overturned  the  coach,  this  was  held  to  afford  no  eTidence 
of  negligence  (  Waki'man  v.  liohitunmj  1  Bing.  213)  ;  so  where  an  injoiT 
was  inflicted  by  a  horse  on  which  the  defendant  was  riding,  and  there 
was  no  proof  that  he  omitted  to  do  an}*thing  in  his  po^'er  toprerentthe 
accident,  the  plaintiff  was  nonsuited.  {I/am mack  r.  White,  11  C.  B.K. 
y.  588  ;  L.  J.  31  C  P.  120  :  Manzoni  v.  Douglas,  50  L.  J.  Ch.  289 ;  6 
C.  V.  Div.  145  :  Tillttt  v.  Ward,  10  Q.  B.  Div.  17.) 

Any  act  of  negligence  on  thie  part  of  the  defendant  is  insolBeient. 
The  negligence  mu>t  in  some  way  connect  itself  or  bo  connected  by 
evidence  with  the  accident."  (Jarknon  v.  The  Metntpiditan,  Mm.  fiu 
3  App.  Cases,  1U3  ;  37  L.  T.  N.  .^.  670,  per  Lord  CaimsL)  "It  is  not 
purticient  to  prove  itome  act  of  negligence,  unless  it  be  proved  that  such 
negligence  was  the  dii-ect  cause  of  the  injury  complained  of/'  (^Ihid,)  The 
pleader  is  referred  to  the  case  cited — Jack*on\.  The  Met  ropolUan  H$, 
Co. — as  the  most  recent  and  most  authoritative  exposition  of  the  law  on 
this  subject. 

It  has  been  said  that  the  onus  lies  on  the  plaintiff  of  proving  negh- 
genoe  ;  but  the  accident  may  take  place  under  such  circumstances  as  to 
be  y;Ww/<i/rtri>  evidence  of  negligence,  for  the  hapi)ening  of  somethinfT 
that  would  not  hapi)en  if  ordinary  skill  and  care  were  use<l  is  evidence 
of  negligence  QOVe  v.  Mvtropolitah  Itailway  6>».,  L.  R.  8  Q.  B.  175, jw 
Brett,  J.),  as  where  a  collision  taki.'s  place  between  two  trains  of  the  Booe 
company.  {Skinner  v.  L.  ,)'•  Jirlghton  Ity,  Co.^  o  Exch.  787.)  So  proof 
that  a  stage-coach  broke  down  raises  a  presumi)tion  that  the  pffcSft 
arose  either  from  tlie  unskilf ulncss  of  the  driver  or  the  insofficiencj  of 
the  coach.  {Chrhtiv  v.  Oriyyit,  2  Camp.  79.)  So,  where  B.,  wmlUngii 
a  street  in  front  of  the  liuusc  of  a  ilonr-dealer,  was  injured  by  a  faAireixif 
flour  falling  u}X)n  him  from  an  upper  window,  it  was  held  that  the  mere 
fact  of  the  accident  was  evidence  to  go  to  the  jury  in  an  action  agaioit 
tho  flour-dealer.  {Jfyrne  v.  Jfoadh-j  L.  J.  33  Kx.  13.  8ee  al^  SetliT, 
Zondon  Doek  Co.,  L.  J.  34  Kx.  17,  220,  Ex.  Ch. :  Keamtyr,  Zw,  JMfAtei, 
^'-  X  C.  Ry.  Co.,  \u  li.  t)  Q.  B.  7oi>  :  White  v.  If^anee,  2  C.  P,  Di^SOS; 
4(J  L.  J.  C.  P.  823.)    It  is  the  absolute  duty  of  an  occupier  (rf 
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defendant  or  his    servant   on  the    15th  of  January,  1882, 

negligently  driving  a  cart  and  horse  in  Fleet  Street. 
2.  ParticolarB  of  expenses  : — 

Chaige  of  Mr.  Smith,  surgeon         .        .  £10  10    0 
Charge  of  Mr.  Jones,  coach-maker  .        .14    5    6 


£24  15    6 


The  plaintiff  claims  £150  damages. 


a  lamp  ovcrhangiDg  the  footway  to  prevent  its  becoming  dangcr- 
to  the  public,  and  he  cannot  shift  the  liability  arising  from  such 
doty  from  himself  by  having  employed  a  com))etent  person  to  repair  it. 
ilkrr^  ▼.  Aghttm,  1  Q.  B.  D.  314  ;  45  L.  J.  Q.  B.  260.) 

Al^oagh  a  person  is  liable  for  the  act  of  a  servant  causing  injury  to 
another,  such  liability  only  exists  where  the  negligence  was  committed 
at  a  time  when  the  servant  was  going  about  his  master's  business,  and 
acting)  lK>wever  injudiciously  as  it  turns  out  in  the  event,  as  he  thinks  in 
the  intereet  of  his  employer.    It  is  long  since  the  law  was  laid  down  that   j^  master  w 
a  master  is  not  answerable  for  the  wilful  and  malicious  act  of  his  scr-   ^^^  Hablc 
▼mot.     (^JltManu*  v.  Cricki-tt,  1  East,  106.)    Thus,  where  the  defendant's  |^^  ^y^^ 
serrant  waatonly,  and  not  for  the  purpose  of  executing  his  master's   ,^yf„|  ^.^^ 
ofden,  strikes  the  plaintiff's  horses,  and  thereby  produces  the  accident,   „)alicioii8 
the  master  is  not  liable  ;  but  where  the  servant,  in  the  course  of  hit  ^^^  ^^^  ^j._ 
employment,  and  in  order  to  extricate  himself  from  a  difficulty,  so  strikes   ^^^^ 
thenn,  although  injudiciously,  his  master  is  liable.    (^Croft  v.  AliJtim^  4  B. 
%t  A.  590.)    If  the  servant  at  the  time  of  the  accident  is  engaged  on  his 
own  baainess,  the  roaster  is  not  responsible,  as  in  the  case  of  Starey  v. 
AskUmf  L.  E.  4  Q.  B.  476.    There  the  defendant's  carman  was  directed 
to  deliver  the  defendant's  goods  at  a  certain  place,  and  the  carman  drove 
the  defendant's  cart  with  the  goods  in  it  in  an  opposite  direction,  in  order 
that  he  might  transact  some  business  of  his  own.  and  it  was  held  that  the 
defendant  was  not  liable  for  an  injury  done  by  the  cart  while  it  w^as 
being  so  driven  by  the  carman.      On  the  same  pnnciple,   Stercru  v. 
Waodwardf  6  Q.  B.  Div.  318,  was  decided.     But  where  a  servant  uses  his 
own  horse  and  gig  on  his  master's  business,  and  with  his  knowledge,  the 
masfrr  is  liable,  though  the  servant  may  on  the  same  occasion  do  business 
of  his  own.    (^Patten  v.  Rea,  I..  J.  26  C.  P.  235.) 

Though  a  master  is  thus  generally  liable  for  the  negligence  of  a  servant,  Liability 
faff  is  not  liable  for  the  negligence  of  another  who  contracts  with  him  to  f^j.  ^„. 
do  A  lawful  work.  Here  the  contractor  alone  is  liable,  and  not  his  tractors. 
employer ;  but  this  rule  does  not  extend  to  protect  one  who  is  himself 
boond  to  do  a  particular  work,  and  who  engages  another  to  do  it  for  him, 
or  one  who  orders  work  to  be  done  which  may  be  injurious  to  his  neigh- 
bour. See  on  this  subject,  Uughes  v.  Percical^  8  App.  Cases,  443, 
affirming  the  principle  of  Bower  v.  Peatt\  1  Q.  B.  Div.  321.  In  the 
noent  case  of  Heaven  v.  Prndcr,  11  Q.  B.  B.  503,  the  defendant,  a 
dock  owner,  supplied  and  put  up  a  staging  outside  a  ship  in  his  dock 
nnder  a  contract  with  the  shipowner.  The  plaintiff  was  a  workman 
employed  by  a  ship-painter  who  had  contracted  to  paint  the  ship,  and 
while  he  was  engaged  in  so  doing,  the  staging,  owing  to  the  negligent. 
way  in  which  it  had  been  constructed  by  the  defendant,  gave  way,  and 
the  plaintiff  was  injured.  It  was  held  by  the  Court  of  Appeal,  reversing 
the  Queen*s  Bench,  that  the  plaintiff  could  recover  against  the  defendant. 
In  sadi  a  case  it  is  at  hU  risk  if  the  contractor  neglect  the  work  or  do  it 
\n  an  improper  manner. 
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Occupier 
prlinafvfii 

liable  for 
injury 
cauwfl  br 
dila)ii<latc(l 
premise-. 


'1,  Claim  by  Plaintiff fcr  Peraomt/  f/t/Wiis  caused  by  Negligmm 

of  iMftiulnnt. 

I.  The  plaiutifT  has  saffered  duina«i:e  from  penonal  injurki 
to  the  plaintiff,  caused  by  a  lamp,  \vliirh  the  defendant  uegli- 


Wben  laiiil- 
lord  liable. 


Negligence 
of  fellow- 
aervant^. 


All  occupier  of  land  adjoiiiiij?  a  moaib>\v  wlicre  cattle  are  pafctnred, 
who  ;?ro^^  a  tree  likely  to  l>e  entcii  l)y  cattle,  aud  poiaonoos  if  eateiii 
muHt  keep  it  within  his  own  l>  undurie^  :  and  if  he  does  not  do  so,  he  is 
fn'iiuti  facie  liable  for  the  death  itf  the  cattle  ranseJ  l>y  their  browsing  OQ 
Inanchcs  which  project  lK.»youd  his  lx)undarie«.  (Cr  irhnrst  t.  Burial 
Uiwrd  of  Anin'*haM^  4  Ex.  Div.  .'» ;  48  L.  .1.  Kx.  lOl* :  I'irtk  t,  Btnelinf 
r/rn'fi  ro.,  3  C.  V.  Div.  2r>4  :  47  L.  J.  C.  l\  a^S,  distinguishing  n*i7iM 
V.  ynrhrrry,  41  L.  J.  Q.  «.  31.) 

The  question  ha«;  rtften  arisen  where  annciMdcnt  was  caused  bj  premisei 
Ix'inj:  nut  of  repair,  whether  the  landlonl  «»r  the  occupier  is  liable.  It 
may  bo  said  that  prima  fariv  the  latter  is  liable  :  but  the  landlord  may 
also  Ih?  responsible  if  it  appears  that  he  domi^^.N1  the  premises!  in  adilapi- 
datc<l  state,  or  that  he  was  under  n  Cdvcnant  with  his  tenant  to  do  ue 
vcrv  iTpairs,  the  want  of  which  caus&i  the  mischief.  The  law  on  the 
|»oint  wrisdi-iCURscd  in  then^^-^eiit  ease  of -Vi7xi'«  v.  Thr  Li rrrptuit  Brrwerff 
(\k.  2  C.  P.  Div.  311  ;  4«  L.  .1.  ('.  P.  »;7:>.  There  the  ihintiff  was  injured 
by  a  <-hininey-pot  accidentally  falling;  ui-on  him  from  a  house  in  the 
occupation  of  a  tenant  to  the  defemlants.  The  defendants  were  under  do 
contmet  with  their  tenant  to  repair,  and  the  premises  were  not  out  of 
itipair  at  the  time  ther  let  them.  It  was  held  that  the  defendants  were 
not  liable  to  the  plaintiff  for  the  injury  he  had  sustained.  And  it  w« 
i\\w)  intimate<l  that  this  rulini^  would  not  be  altered  by  a  custom  amongit 
landlords  to  do  external  repairs  in  the  absence  of  any  express  provision 
in  the  agreement  for  lettino^,  since  such  a  custom  would  not  create  an 
(iblir^tion  to  repair  for  the  negk^ct  nf  which  they  could  be  sued  by  their 
icnants.  "We  think  there  are  only  two  ways  in  which  landloxds  or 
owners  can  be  made  liable,  in  the  ease  of  an  injury  tn  a  strnitger,  bj  the 
defective  repair  nf  ]>remis<.s  let  to  a  tenant,  the  occupit;r,  and  ihe  occupier 
alone,  lx;in«^  prima  farir  liaV>le— tirst  in  the  ease  of  a  contract  by  the 
landlord  to  do  rej)aiiT?  where  the  tenant  can  sue  him  for  not  repairing; 
secondly,  in  the  case  of  a  misfeasance  by  the  landlonl,  as.  for  instaooe, 
where  he  lets  premises  in  a  ruinous  conditir)n.  In  either  of  these  cases 
wc  think  an  action  would  lie  a^inst  the  owner:  see  Paynr  v.  Jtngert, 
2  H.  Hlack.  3  to  :  fodd  v.  /Y//////.  9  Com.  B.  liep.,  N.  S.,  377 ;  8.  C.  3« 
Law  J.  Rep.  0.  V.  21  :  IhusviJ  v.  Shnton.  3  Q.  B.  Rep.  449;  S.  C.  11 
]  jiw  .1.  Rep.  Q.  B.  289  :  and  Prrttif  v.  Jiirftmnre,  Ijiw  Rep.  8  C.  P.  401." 
(/Vr  liOfKis,  J.,  in  JS'choH  v.  77/r  Lirrrf.ool  lirrwrry  C**.,  t^Hpra.) 

It  seems  still  open  to  <)i»ubt  whether  the  iclation  between  a  cab 
proprietor  and  a  cab  driver  is  that  of  master  and  servant  or  bailor  and 
bailee  (see  Powloi  v.  Jlidrr,  «  K.  A:  B.  207  :  VcttahlcM  v.  Smith,  2  Q.  R 
Div.  271>  ;  A'i»ff  v.  ,Spnrr,  8  <^  B.  Div.  104)  ;  but  it  seems  that  the 
proprietor  is  lialilc  to  the  driver  if  he  do  not  take  rcasrniable  precaatioos 
to  pi-ovide  a  horse  fit  for  the  puri>oRe.  and  injurv  is  thereby  caused  to  the 
driver.     {Fvwhr  v.  Ltwh.  43  L.  .1.  C.  P.  394.) 

Apart  from  a  statutory  liability  to  be  jTesently  mentioned,  a  master  ii 
not  liable  for  injuries  to  a  servant  caust'd  hjf  the  nrgligrHrr  of  afellmr' 
ttrrvant  in  thr  namr  hind  of  rmploymenf  (^Prir*flry  v.  JF\ncler,  S  M.  i^ 
W.  1) ;  and  on  the  same  i)rinciplc  he  is  not  liable  to  a  strangRT  who 
volunteers  his  assistance  to  a  servant.  (^Drgg  v.  Midland  Ry,  C^,  1  H. 
&  N.  773  ;  L.  J.  2i>  Kx.  171.)  But  where  the  consignee  of  gooda  aeiistflil 
the  servants  of  tlie  n.ilwny  <*i»nipany.  and  while  so  doing  wna  injured Ibj 
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gently  kept  outside  his  shop,  overhanging  the  footway  in  Fleet 
Street,  falling  upon  the  plaintiff  as  he  was  passing  along  the 
said  street. 

2.  Particulars  of  expense  : — 

Charges  of  Mr.  Jones,  surgeon       .        .    £20    0    0 

The  plaintiff  claims  £200  damages. 


their  negligence,  held  that  the  comimiiy  wore  liable.    (  Wright  v.  L,  Jfr 
Wi  N,  Jty,  Qk,  1  Q.  B.  D.  152  ;  46  L.  J.  570.)  It  must  be  carefully  noted  Servants 
that  it  is  not  enough  to  free  a  master  from  liability  that  the  servant  niust  be 
injiiied  and  the  servant  causing  the  injury  are  both  in  his  service  ;  they  engaged  in 
must  both  be  engaged  in  a  ctymmo^n  employment  at  the  time  of  the  acci*  ^  common 
dent ;  and  in  these  cases  there  has  frequently  been  a  great  dispute  as  to  employ- 
what  constitntes  a  common  employment.    The  pleader  is  referred  for  mcnt. 
infonnation  on  this  head  to  Vo*e  v.  Ltuwanhire  Ry,  Co,^  L.  J.  27  Ex.  249  ; 
WmUer  ▼.  8,  E,  By.  Co,,  L.  J.  32  Kx.  205  ;  Morgan  v.  Vale  of  Xi-ath  Ry. 
<*.,  L.  B.  1  Q.  B.  140  ;  I^rvl  v.  flnwrU,  45  L.  J.  387  ;  Stminton  v.  A.  R 
B^  Co,,  as  L.  T.  N.  S.  201. 

Though  not  liable  to  a  servant  fur  the  negligence  uf  another  servant,  a  A  master 
master  is  liable  to  his  servant  for  his  own  personal  negligence,  and  also  liable  to 
for  the  negligence  of  one  who  may  be  regarded  as  the  vice-principal  or  a  servant 
lepreeentativc  of  the  master.     (^Murphy  v.  Smith,  19  C.  B.  N.  S.  3G1.)   for  his  per- 
In  JHellort  t.  Shaw,  L.  J.  30  Q.  B.  333,  the  plaintiff  was  injured  by  the  sonal  negli* 
negligence  of  one  of  two  defendants,  who  was  the  manager  of  a  mine,   gcnce. 
and  peiBonally  superintended  it.    The  Court  decided  that  the  other   ^y,    . 
defendant  was  liable  too.    If  the  master  fails  to  exercise  due  care  and  ^^-^  ^^ 
caation  in  the  selection  of  his  servants,  and  another  servant  is  injured  _^     *  *\ 
thioogfa  the  incompetency  of  one  carelessly  selected,  the  master  is  liable  *:  i- 
far  peEM>nal  negUgence.    CFarrant  v.  Wehh  18  C.  B.  787  ;  L.  J.  25  C.  P.   |L^  ^^*^"^ 
26l0    A  master  is  bound  to  take  reasonable  precautions  to  secure  the       a™a»ier. 
Mfletf  of  his  workmen.    Thus  if  he  provide  bad  timber  for  a  scaffold 
(fioSniM  T.  Smith,  2  H.  &  N.  213),  or  if  he  knowingly  allow  the  servant 
to  nae  an  unsafe  and  unprotected  machine  ( Watliny  v.  Oastler,  L.  K. 
6  Ex.  78),  the  master  may  be  liable.    It  has  been  decided  that  a  pilot 
whom  a  shipowner  is  compelled  to  employ,  Ls  not  the  servant  of  the 
ddpowner  so  as  to  disentitle  the  pilot  from  recovering  damages  for  an 
innirj  caused  by  the  negligence  of  the  crew.    (^Smith  v.  Steelcy  44  L.  J, 
Q,B.SO.) 

Now,  by  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  where   Employers' 

aajr  personal  injury  is  caimed  to  a  workman  by  reason  of  any  defect  in   Liability 

the  condition  of  the  machinery,  or  by  the  negligence  of  any  person    Act,  1880. 

employed  by  the  defendant  who  had  superintendence  entrusted  to  him,  or 

1^  zeaaon  of  negligence  of  any  {)crson  to  whose  orders  the  workman 

was  obliged  to  conform,  or  by  reason  of  any  act  done  in  obedience 

to  bje-laws  of  the  employment  on  which  the  workman  was,  or  by  reason 

of  the  negligence  of  anyone  who  has  the  charge  or  control  of  any  signal. 

pointa,  locomotive  en^ne  or  train  upon  a  railway — in  such  cases  the 

workman,  or  when  he  is  killed,  his  personal  representative,  shall  have  the 

flame  right  of  compensation  against  the  employer  "•  as  if  the  workman  had 

not  been  a  workman  of  nor  in  the  service  of  the  employer,  nor  engaged 

in  his  work."    (Sec.  1.)    No  workman,  or  his  representative,  can  recover 

more  than  an  equivalent  to  three  years'  wages.    (Sec.  3.)    He  must  give 

notice  of  the  injury  within  six  weeks,  and  such  notice  muxt  be  in  writing 

(Xpf»  ▼.  Milhcall  Dock  Co.,  8  Q.  B.  D.  482),  though  it  need  not  Imj 

expressed  in  strictly  technical  language.    {Stone  t.  Jfyde,  9  Q.  B.  Div. 
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3.  Clam  agaitiat  a  Landlord  for  Persoiial  Injuries  caused  to  ihi 
Plaintiff  by  tJu-  TJiltij?i<lated  Slate  of  the  Demised  Premiaes, 

1.  In  October,  1870,  the  defendant  demised  a  hongc  and  shop 
in  B.  Street,   liiverpool,  to  one  A.  B.,  in  a  dilapidated  and 

ruiiiou8  state. 


Employers* 
LiabilitT 
Act,  1880. 


Contribu- 
tor}' negli- 
gence. 


76.)  And  the  action  must  be  bn)ught  within  six  months  in  case  of 
accident,  and  in  the  cTcnt  of  death  within  twelve  months  of  the  dnuh. 
(Sec.  4.)  Kvery  action  under  this  Act  mUBt,  in  the  tiivt  instance,  be 
brought  in  the  County  Court,  but  there  is  a  pt>wer  under  sec.  6  to  mon 
the  jm)cee<liii^  into  the  Ili^^h  Court.  In  MtiHday  v.  The  Tkamt*  Jnm' 
ivorku  «y  ShiphHlldlntj  (o„  10  Q.  H.  Dir.  oU),  it  was  intimated  that  the 
}>owcr  of  removal  ought  onlv  to  be  exercised  in  exceptional  oases.  In 
Griffiths  V.  The  Karl  of  DudUy,  \)  Q.  B.  Div.  357,  it  whs  decided  that  it 
ifK  coni)>etent  for  a  workinan  to  contract  with  his  emplu3'er  not  to  claim 
com)>enKation  under  the  Act,  and  in  that  case  if  he  is  killed  and  his 
widow  sues  for  damages  under  Lord  Campbeirs  Act  she  will  be  non- 
suited. 

]}rfvnrt'». 

Contrihvtory  yegligrHrr,  —  This  i«  a  very  common  and  important 
defence.  The  law  is  now  well  settleil  that  even  though  there  has  been 
negligence  in  the  defendant ,  yet  if  the  immediate  and  proximate  caiue  of 
the  injury  was  the  un8kilfuhie8B  or  negligence  of  the  plaintiff,  he  cannot 
ivcover.  Thus,  if  a  |x.Tson  were  to  cri«s  a  line  of  rail  from  one  platfona 
of  a  station  to  another,  when  another  means  of  crossing  was  provided,and 
a  tniin  coming  into  tlie  station  at  an  unusual  and  impr^iter  speed  were  to 
run  over  and  injure  him.  in  such  a  case  there  would  be  negligence  oo  the 
part  of  the  railway  coni|inny,  but  there  would  also  be  sucii  eontribatoir 
negligence  in  the  plaintiif  as  would  probably  disentitle  him  from  recovering. 
The  rule  preventing  the  plaintiff  from  nr^^overingwhen  he  has  been  guilty 
of  coiitributory  negligence  is,  however,  subject  to  this  limitation,  that  if 
the  defendant,  by  the  exen'is<^  of  oixlinary  care  on  his  i>art,  might  hai* 
avoided  the  consdiuenccs  of  .the  plaintiff's  negligence,  niid  yet  does  not 
choose  to  exercise  such  cai-e,  the  plaintiff  may  still  rce  ^ver.  (8eeibtf2r| 
V.  L.  .yX  ir.  Ity,  (\k,  1  App.  Cases,  7r»4  :  *4ri  L.  J.  H.  L.  573.)  M* 
doctrine  is  well  illustrated  by  the  case  of  Dtirfcx  v.  .1/a«x(lOV.^ 
W.  54()).  known  as  the  "  Donkey  ciistt."     Here  the  plaintiff  hiMl  impn^ 
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this  he  drove  recklessly  on  and  over  the  donkey :  and  for  this  act  be 
held  liable  in  damages  to  its  owner.  It  is  plain  here  that  there  wascav* 
tributory  negligence  in  the  plaintiff — the  owner  of  the  donkey;  but  it 
wa.s  an  &vx  of  negligencre  tlic  consetpiences  of  which  thcdofcndaot  laighl 
easily  have  av( tided,  and  on  that  ground  he  wa.s  held  i'es|Minsible.  After 
all,  this  rule  with  res(>ect  to  (h.>ii tributory  negligence  aufl  its  limitatioa 
wouhl  seem  to  come  to  little  moiv  than  the  doctrine  laid  down,  not  for 
the  first  time,  in  Jarkxon  v.  Thr  Mrtropolitan  liy.  Co,  (3  Atmeal  C9hm^ 
WYA  :  H7  L.  T.  X.  S.  H71)).  that  the  defendant  has  a  right  to  require  pad 
that  the  negligence  on  which  the  ]>laintiff  relies  was  the  d^rvct  aai 
immediate  cause  of  the  injuiy. 
The  (piestion  has  fre<iucntly  arisen  how  far  a  child  of  tender  yean 
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2.  The  plaintiff  was  passing  down  B.  Street  on  the  17th  of 
November,  1879,  when,  in  consequence  of  the  said  condition  of 


be  guilty  of  contributory  negligence  so  as  to  disentitle  it  from  recovering,   be  guilty  of 
In  one  case  (^Lynch  v.  jVurdin^  1  Q.  B.  29)  there  seemed  a  disposition  to   contribu- 
decide  genei^lly  that  contributory  negligence  would  not  deprive  a  child    tory  negli- 
olitfl  right  of  action ;  but  in  Abbott  v.  Marjie  and  Hugheit  y.  Marjie  (L.   gence. 
J.  33  Bx.  177)  the  contrary  was  held.     So  in  Mangan  v.  Atterton  (L.  K. 
1  £z.  239),  and  the  law  seems  to  be  pretty  well  settled  that  contributory 
negligence  may  prevent  a  child  from  recovering,  though  probably  an  act 
which  would  be  considered  an  act  of  contributory  negligence  on  the  part 
ef  an  adult  would  not  be  so  regarded  in  a  child  of  tender  years.    The 
negligence  of  a  person  who  has  charge  of  a  child  will  deprive  the  latter 
of  any  remedy  for  injury  sustained.    (  Watte  v.  N,  E.  Itij,  Co.,  L.  J.  27 
Q.  B.  417  ;  in  error,  L.  J.  28  Q.  B.  258  :  BvrrhcH  v.  HickUxon,  50  L.  J. 
C.  P.  101.)    See  also  Thorogood  v.  liryan^  8  C.  B.  115,  and  Armstrong  v. 
Xb  ^  y.  Ry,  Co,  (L.  K.  10  Ex.  47),  for  a  similar  role  applied  to  the 
aagligenoe  of  those  to  whom  a  growfi-up  person  has  confided  himself. 

At  common  law  there  was  practically  a  defence  where  the  negligence  of   At  common 
the  defendant  killed  its  victim  outright.    If  he  were  only  mangled  he   ]aw  no 
had  hia  remedy  ;  but  if  he  died  his  representatives  could  not  generally   i-emedy 
tne,  for  to  such  a  case  the  maxim  actio  perstrtialU  moritur  cum  jwrsond   where 
^iplied.    It  is  true  that  if  the  personal  representatives  could  allege  and   person  was 
prove  that  the  personal  estate  of  the  deceased  had  been  directly  depre-   killed  by 
ciated  by  his  death,  they  might  sue  and  recover.    (See  Jiradshiu)  v.  L,  J^'  the  negli- 
Y,  JZjf.  Co.,  L.  R.  10  0.  P.  189.)    And  this  right  still  remains  to  executors   gence  of 
and  administrators.    In  the  vast  majority  of  cases,  however,  there  was  no   another. 
remedy  for  the  more  heart-rending  cases  where  the  breadwinner  of  the 
funily  had  been  suddenly  cut  off  by  the  negligence  of  another. 

In  these  circumstances  the  9  &  10  Vict.  c.  93  (kn<jwn  as  I^ord  Camp-    Provisions 
bell'a  Act)  was  enacted,     ft  enables  the  ])er6oual  representatives  of  the   of  Lord 
deceaacfl  to  bring  an  action  for  the  benetit  of  the  wife,  husband,  parent   Campbeirs 
(indnding  in  the  term  father,  mother,  grandfather,  grandmother,  step-    Act. 
nther,  atepmotiier),  or  child  (including  in  this  term  son,  daughter,  grand - 
WBXkf  granadaughter,  stepson,  stepdaughter)  of  the  deceased  *'  whenever 
the  death  of  a  peraon  is  caused  by  any  wrongful  act,  neglect  or  default 
which  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
■n  action.'*    The  jury  can  only  give  damages  for  actual  ])ccuniary  loss 
which  the  parties  for  whose  1)enetit  the  action  is  brought  have  suffered  ; 
fb^  can  give  no  com|)cnsation  for  mental  suffering  or  anguish,  nor  for 
fmienil  expenses.    The  essential    ingredients  in  an  action  under  the   Essential 
atatote  would  seem  to  be :   1.  Executor  or  administrator  must  bring   conditions 
the  action  within  twelve  months  ;  or  by  27  &  28  Vict.  c.  95,  s.  1,  where   to  be  satis- 
there  is  no  executor  or  administrator  of  the  person  killed,  or  there  being   fied  when 
sach  executor,  &c,  no  action  is  brought  within  six  months  by  him,  the   suinguniler 
action  may  be  brought  by  the  {persons  beneficially  interested  in  its  result,   this  sta- 
S.  Action  must  be  brought  for  the  benefit  of  some  one  of  the  class  of  tute. 
peiBont  specified  in  the  Act.     .H.  Negligence  on  the  part  of  the  defendant 
ft<^H"g  tnc  death  of  the  deceased.    4.  Actual  pecuniary  loss  to  some  one 
of  the  claai  of  persons  for  whom  the  action  is  brought.    In  I/etherington 
T.  Jt'oHh  EatUm  Jig.  (h.  (51  L.  J.  495 ;  9  Q.  B.  D.  160),  plaintiff  sued  to 
reooTCr  damages  for  the  death  of  his  son,  and  gave  evidence  to  show  that 
he  (the  plaintiff)  was  nearly  blind,  and  that  the  deceased  was  very  kind  to 
him,  and  for  some  years  past  contributed  to  his  support  when  he  required  it. 
It  waa  held  that  theic  was  evidence  for  the  jury  of  a  reasonable  expecta* 
tion  of  benefit  from  the  continuance  of  the  son's  life  entitling  the  plaintiff 
to  sue.    See  also  Sykvg  v.  lite  M'ortfi  Eutttern  By.  Co.,  44  L.  J.  C.  P.  191  ; 
IVanAlim  r.  The  JSouth  Eastern  By.  Co.,  3  U.  &  N.  211.    It  would  seem 
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the  premises  a  slate  fell  from  the  roof  of  the  defendant's  said 
house  and  nhop  and  inflicted  personal  injuries  upon  the  plaintiff. 

Th:  phiiiitiff  claims  £100  damages. 

Defmce, 

1.  The  defendant  denies  that  the  Siiid  premises  were  in  i 
dilapid-ited  and  ruinouR  state  when  he  demised  them  to  A.  B. 
i\  'J'lio  plaintiff  was  not  injured  as  alleged  or  at  all. 

4.  Claiii\  for  Injunj  to  Caft/r  owing  fo  Xeglhjent  way  in  whkh 

Defpfidanl  kfpl  his  JAUid, 

1.  'J'lio  defendant  is  the  owner  and  occupier  of  a  field  coa- 
tiguors  to  the  ])laintitT  s  field,  and  the  defendant  had  in  his 
field  iLilain  poisonous  }-ew  trees  the  branches  of  which  he 
negliifntiy  allowed  to  project  into  the  plaintiff's  field. 

i.  (Ml  the  loth  of  May,  1880,  two  horseu,  the  proi)ert j of  the 
plaintiff,  were  poisoned  by  outing  the  branches  of  the  said  yew 
trees. 

TIj"  plaintiff  claims  i:r»o. 

tliai  tlic  fact  of  the  iKTuniarv  lu^.s  ntr<l  u<.t  Ix:  avcrruil  in  the  stalcinCDt 

i>i  (.laim.     {^Chapman  v.  liothtcr  /,  L.  J.  27  Q.  D.  315.) 

I'isliii' tiuii        ^hc  action,  which  an  executor  or  lu lininiMtnitor  may  bring  in  refc|«t 

hftHccnju-    ol  dcprc<-iation  to  the  |>ci8onal  c>tatc  of  the  dccoa*ecl,  must  be  carefullj 

lion  luuier     «iisiin;;uibhed  from   the  action  which  executors  or  administratun  miT 

Lrt.nl  Caini.-    ItIiij:  under  Ixiril  Campbell's  Act  (the  1>  A:  lu  Vict.  c.  3y).  The  latter actiixi 

IkiU's  Act,      ;>  brought  on  behalf  of  a  txirtain  class  of  i»erson:<,  the  damages  recuvt:n.'l 

m\k\  that        aiL  divided  among>t  them  alone,  and  the  general  estate  of  the  dcccafol 

for  dopic-      is  Jot  at   all   tenetited  by  it  ;  whereas  the  damages  recovered  in  the 

«iatiuii  (.f      former  action  i*o  to  swell  the  iH.'rs<.»nal  estate  of  the  deex^ased, and  are dis- 

)>erHoii:d         tilbiited  in  due  cour>c  of  aviministration.     It  follows   from   this  thiC 

injuries         itcovery  by  peisonal  representatives  in  one  form  (»f  action  i^  no  bar  to 

their  suinj;  ajj^ain  in  the  other  form  of  action  the  very  ^^amc  defendant  in 

■  respect  of  the  same  ncjj^ligence.     So  that  wheie  a  man  has  iKS-.-n  killcil  by 

ihe  ncgli;^'nce  of  another,  his  executors  may  jiossibly  first  of  all  rccoTrr 

dama^'es  a;;ain>t  him  for  injury  to  the  personal  estate,  and  then  recwrer 

damj«-fc>for  the  i)ecuuiary  loss  which  his  near  relatives  have  SQAtained  hj 

his  death.     {I^tfyrtt  v.   Orrat  yvrtlwrn  II tf.  (\k,  1  Q.  \\.  D.  399.)    S« 

also  Pi'Uintj  V.  Thv  Grtat  JCdxtcrn  I(y.  ro.,\^  Q.  IJ.  I).  11(». 

I"  an  action  for  injuries  cauH.»d  by  defendant's  ne;^ligence,  a  «■ 
leccived  by  tlie  ]>laintiif  on  an  accidental  inhunuice  ptilicy  cannut  be 
taken  into  account  in  reduction  of  damages.  {Iirad4kaio  T.  6*ntf/ 
Wf:st^rn  Jit/.  Co..  L.  K.  10  Ex.  1.) 

Tlie  Court  will  grant  a  new  trial  in  an  action  for  personal  injarieiw 
the  ground  of  inadcKpiacy  of  the  damages  where  they  arc  so  sniaU  as  to 
show  that  the  jury  must  have  omitted  to  take  some  elements  of  dana^ 
into  account.  (^PhiUip*  v.  71ui  Lmdon  S'  St»Hth»\Vrjflerii  i?».  i\ 
i  Q.  15.  Div.  40<5  ;  :»  Q.  B.  l>iv.  78.) 
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Defence. 

1.  The  defendant  does  not  admit  that  the  said  horses  were 
pokoned  by  eating  the  branches  of  the  said  yew-trees. 

2.  The  branches  of  the  said  trees  did  not  project  into  the 
plaintiff's  field,  and  the  defendant  was  guilty  of  no  negligence 
in  keeping  them. 

8.  If  the  said  horses  did  eat  of  the  said  branches  they  wen* 
trespassing  at  the  time  in  the  defendant's  field,  and  the  plaintiff 
wsB  guilty  of  contributory  negligence. 

Rephj, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

5.  Claim  for  Injury  to  the  PlaintifTs  Donkey  which  the 

Defendant  drove  over. 

The  plaintiff  has  suffered  damage  by  the  negligence  of  the 
defendant,  who,  on  the  1st  of  January,  1880,  was  carelessly 
driving  a  horse  and  gig  in  K.  Lane,  Eltham,  and  then  drove* 
over  and  injured  the  plaintiff's  donkey. 

The  plaintiff  claims  £15. 

Defence. 

There  was  contributory  negligence  on  the  part  of  the  plaintiff, 
who  had  left  the  said  donkey  lying  upon  the  carriage  way  in 
Ki  Lane  with  its  legs  tied  together. 

Rejthj, 

The  plaintiff  says  that  there  was  ample  room  for  the  defen- 
dant to  pass  along  the  said  lane  without  driving  over  the  said 
donkey,  and  that  if  the  plaintiff  was  guilty  of  any  contributory 
B^ligence  in  leaving  the  donkey  in  the  said  lane,  the  defen- 
dant, by  the  exercise  of  ordinary  care,  might  have  avoided  the 
consequences  of  the  plaintiff's  said  negligence. 

Rejoinder. 
The  defendant  joins  issue  upon  the  reply. 
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6.  Claim  hy  a  Workman  against  his  Employer  for  (hs  Personal 

Negligence  of  the  latter, 

1.  On  the  8rd  of  February,  1880,  the  plaintiff  was  employed 
by  the  defendant  in  the  erection  of  a  house  at  Ely. 

2.  The  plaintiff  has  suffered  damage  by  personal  injuries  to 
the  plaintiff  caused  by  the  negligence  of  the  defendant  in  pro* 
viding  rotten  timber  and  rotten  ropes  for  the  scaffolding 
necessarily  used  in  the  building  of  the  said  house. 

The  plaintiff  claims  £150  damages. 

7.  Claim   hy  a   Workman  against  his  Employer  wider  the 

Employers*  Lialnlity  Act,  1880, 

1.  The  plaintiff  was  a  guard  in  the  employment  of  the  defen- 
dant's company  on  the  2nd  of  March,  1881. 

2.  Owing  to  the  negligence  of  the  signalman  in  the  defen- 
dant's service  at  D.  Junction  the  train  on  which  the  plaintiff 
was  travelling  came  into  collision  with  a  goods  train,  and  the 
plaintiff  suffered  personal  injuries. 

3.  The  proceedings  in  this  action  were  commenced  in  the  D. 
County  Court,  and  have  been  duly  moved  into  this  Court  by 
certiorari. 

The  plaintiff  claims  £250  damages. 

Defence, 

1.  The  said  collision  was  not  caused  by  the  negligence  of  the 
said  signalman. 

2.  There  was  contributory  negligence  upon  the  part  of  the 
plaintiff. 

8.  Notice  of  injury  was  not  given  within  six  weeks. 

4.  This  action  was  not  commenced  within  six  months  from 
the  occurrence  of  the  accident  causing  the  injury. 

5.  Prior  to  the  plaintiff  suffering  the  said  injury  he  agreed 
with  the  defendant  company  that  in  consideration  of  an 
annual  payment  to  be  made  by  them  to  the  M.  Railway  Benefit 
Society,  in  the  event  of  his  meeting  with  any  accident  in  the 
course  of  his  employment  he  would  look  to  the  funds  of  the 
said  society  for  compensation,  and  would  not  take  any  pro* 
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oeedings  against  the  defendants  under  the  Employers'  Liability 
Act  of  1880. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  As  to  the  5th  paragraph  thereof  he  says  that  he  was  in- 
dnced  to  enter  into  the  said  contract  by  the  fraud  of  the  defen- 
dant coflapany,  who  represented  to  him  [here  state  the  par- 
Ueular  fraudulent  statement  complained  of], 

8.  The  defendants  have  not  paid  to  the  said  M.  Railway 
Benefit  Society  the  annnal  sum  which  was  the  consideration  for 
the  plaintiff's  said  promise. 

Rejoinder, 
The  defendants  join  issue  upon  the  reply. 

8.  Claim  hy  an  Infant  through  l^er  next  friend  for  Personal 

Injuries  caused  hy  Leaving  a  Horse  unattended. 

The  plaintiff  has  suffered  personal  injuries  by  the  negligence 
of  the  defendant's  servant,  who,  on  the  10th  of  June,  1879, 
left  a  horse  and  cart  unattended  in  the  streets  of  L.,  which 
drove  orer  and  injured  the  plaintiff. 

The  plaintiff  claims  £60  damages. 

9.  CUtim  against  Contractors  and  their  Employer  for  mgligently 

conductifig  Building  Operations. 

1.  The  defendant  A.  B.  is  the  owner  of  a  house  and  land 
contiguous  to  the  plaintiff's  house,  which  is  entitled  to  support 
from  the  defendant's  said  house  and  land.  The  defendant  C.  I). 
was,  in  the  month  of  June,  1879,  employed  by  the  defendant 
A.  B.  to  pull  down  and  rebuild  his  said  house. 

2.  In  the  course  of  so  doing  the  defendant  C.  D.  so  neg- 
ligently conducted  himself  in  excavating  the  ground  adjacent 
to  the  plaintiff's  house,  and  in  underpinning  the  same,  that 
the  plaintiff's  house  was  damaged. 

The  plaintiff  claims  £500. 

Defence  of  the  Defendant  A.  B. 

1.  The  plaintiff's  house  was  not  entitled  to  any  right  of 
support  firom  the  defendant's  house  and  land. 
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2.  The  difcniant  C.  D.  was  not  guilty  of  negligence 
alleged,  or  at  all. 

Dtfenre  of  C.  D. 

1.  Tlie  plaintiff *s  house  was  not  entitled  to  any  right  of 
support  from  the  defendant's  land. 

2.  The  defendant  was  not  guilty  of  negligence  as  alleged,  or 
at  all. 

10.  Claim  fur  I^egVgmce  of  DffendanCs  Servants,  causinj  an 

Explosion, 

1 .  The  plaintiff  employed  the  defendant  to  do  certain  neces- 
sary repairs  to  the  gas  pipes  in  the  plaintiff's  house,  1  (,  Wilton 
Crescent,  Brighton. 

2.  The  defendant's  servants  so  negligently  conducted  them- 
selves as  to  cause  an  explosion  of  the  gas,  and  to  do  serious 
damage  to  the  said  house. 

Particulars  of  damage  : — [*S5p/  Uiem  om/.] 

The  plaintiff  claims  £50. 

1 1.  Claim  for  Kegligmce  in  leaving  a  S/icfl  UnfetJCid. 

The  plaintiff  has  sustained  personal  injuries  hy  the  negli- 
gence of  the  defendant  in  leaving  a  shaft  in  the  room  C.  of  his 
sugar  refineiy  at  Bristol  unfenced  and  without  any  protection^ 
whereby  tlie  plaintiff,  who  was  on  the  defendant's  premises  by 
his  invitation,  fell  through  it  and  broke  both  his  legs. 

The  plaintiff  claims  £500  damages. 

12.  Claim  for  Damage  caused  hy  a  Collision  heUceen  two  Sfiqis. 

The  plaintiff  has  suffered  damage  from  injuries  to  his  ship 
the  "  Betsy,"  and  the  cargo  on  board  thereof,  by  a  collision  with 
the  ship  the  ''Jane,"  caused  by  the  negligent  navigation 
thereof  by  the  defendant  or  his  servants  on  the  river  Thames, 
on  the  1st  of  Februarv,  1883. 

Particulars  of  loss  and  expenses : — 

1.  Charges  of  Jones  &  Co.,  Shipwrights,  £^10  ^s. 

2.  Loss  of  ship  from  Ist  of  February,  1^*88,  to  1st  of  Marth, 
1883,  £280. 
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Partioulars  of  damage  to  cargo : — 
{^Insert  themJ] 

The  plaintiff  claims  £ . 


13.  Clam  hy  Executor  under  Lord  Gampleir 8  Act  for  Death  of 
Testator  throtigh  Negligent  Navigation  of  a  Barge. 

The  plaintiff,  as  the  executor  of  A.  B.,  deceased,  brings  this 
action  for  the  benefit  of  C,  the  widow,  and  D.  and  E.,  the 
children  of  A.  B.,  who  have  suffered  damage  by  the  defen- 
dant's negligence  in  navigating  a  barge  on  the  river  Mersey,  on 
the  10th  of  May,  1881,  whereby  the  said  A.  B.  was  drowned. 

Particnlars  pursuant  to  the  statute  are  delivered  herewith. 

The  plaintiff  claims  £ . 

Defence. 

1.  The  defendant  denies  that  he  was  negligent  in  the  navi- 
gation of  the  said  barge. 

2.  At  the  time  of  the  said  accident  the  deceased  A.  B.  was 
on  board  a  barge  called  the  "  G.,"  and  there  was  contributory 
negligence  upon  the  part  of  those  in  charge  of  the  said  barge. 

3.  The  defendant  docs  not  admit  that  the  persons  for  whom 
tiie  plaintiff  sues  have  sustained  any  pecuniary  damage  by  the 
death  of  A.  B. 

14.  Claim  hy  a  Passenger  against  a  Railway  Comjxiny  for 

Injuries  suffered  in  a  Collision. 

The  plaintiff  has  suffered  damage  from  the  defendant's  negli- 
gence in  carrying  the  plaintiff  as  a  passenger  by  railway  from 
London  to  Brighton,  causing  personal  injuries  to  the  plaintiff 
in  a  collision  near  Hayward  Heath,  on  the  15th  January,  1882. 

Particnlars  of  expenses,  &c. : — 

LoBt  15  weeks'  salary  as  clerk  at  £2 

a  week £30    0     0 

Dr.  Smith's  charges    .        .        •        .  10  10    0 

Nurse  for  six  weeks     ....  300 


£43  10    0 
The  plaintiff  claims  £500. 


V   V 
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Defence, 

The  defendants  bring  into  Court  the  sum  of  £150,  and  saj 
that  the  same  is  soilicient  to  satisfy  the  plaintiff's  claim  herdn. 

The  plaintiff  joins  issue  upon  the  statement  of  defence. 

15.  Claim  for  Personal  Injuries  by  Defendanis^  Tram  Om- 

shooting  the  Platform, 

1.  On  the  3rd  of  November,  1880,  the  plaintiff  was  being 
carried  by  the  defendants  on  their  railway  from  A.  to  B.  ai  a 
passenger. 

2.  Owing  to  tlic  negligence  of  the  defendants'  servants  wben 
the  train  arrived  at  B.,  it  overshot  the  platform,  and  the  plain- 
tiff, in  endeavouring  to  get  out  of  the  carriage,  as  he  waa  invited 
to  do  by  the  defendants'  servants,  sustained  personal  injuries. 

Particulars  of  expenses : — 

\^Here  insert  them,'] 

The  plaintiff  claims  ^250  damages. 

Defence. 

1.  The  defendants  were  not  guilty  of  negligence  as  alleged 
or  at  all. 

2.  The  plaintiff  was  not  invited  by  the  defendants'  seryants 
to  get  out  of  the  carriage. 

8.  There  was  contributory  negligence  on  the  port  of  tta 
plaintiff. 

4.  Before  action  brought  the  plaintiff  accepted  from  the  de* 
fendants  £15  in  full  accord  and  satisfaction  of  the  canae  of 
action  herein. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  paragi-aph  4  thereof,  it  was  expressly  agreed  wta 
the  plaintiff  accepted  the  said  sum  of  £15,  that  theauneM 
not  to  be  a  ^11  accord  and  satisfaction  for  the  oanae  of  actta 
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herein  if  it  should  turn  out  that  the  plaintiff  had  contracted 
any  spinal  affection  as  a  result  of  the  said  accident. 

8.  The  plaintiff  has  sustained  a  spinal  affection  as  the  result 
of  the  said  accident,  viz.,  blindness. 

Rejoinder. 
The  defendants  join  issue  on  the  reply. 

16.  Clam  against  a  Baihvay  Company  for  Injury  to  Plaintiff 
otving  to  Defective  Lighting  of  their  Station. 

The  plaintiff  has  sustained  personal  injuries  from  the  defen- 
dsnts*  negligence  in  failing  to  have  their  N.  Station  properly 
lighted,  whereby  the  plaintiff  fell  over  a  truck  and  broke  his 

!«• 

-Particulars  of  expenses : — 

Dr.  L/sbilL £20    0    0 

Nurse,  one  month        .        .        .        .         3    0    0 


£23    0     0 
The  plaintiff  claims  £200. 

Defence. 

1.  The  N.  Station  was  properly  lighted  at  the  time  of  the 
accident,  and  the  defendants  were  guilty  of  no  negligence. 

2.  The  plaintiff  was  drunk  when  the  accident  occurred,  and 
there  was  contributory  negligence  on  his  part. 

17.  Claim  against  a    Railway  Company  for   allowing  tlieir 
FenoBi  to  go  dotvn^  whereby  Plaintiff  "^s  Cattle  were  injured. 

The  plaintiff  has  suffered  damage  by  the  neghgence  of  the 
defendants  in  allowing  the  fences  which  separate  their  line  of 
lailway  from  the  plaintiff's  fields  at  X.  to  get  out  of  repair, 
whereby  three  cows,  the  property  of  the  plaintiff,  strayed 
eft  to  the  defendant's  line,  and  were  killed  by  a  passing  train 
«  the  5th  of  October,  1880. 
.  The  plaintiff  claims  £60  damages. 

F  F  2 


•  •» 


'A 


>V  .v"  I.'*  \  '  .^.%^'U. 

Yl :  : ".  1  :. : .  f  :.  i-  - . 5-  ^>  1  'li :-ij-=  fr  c:  •  ■^►rijive  and 
:e*':..-:-:.il  -l:-.1>  sli  vix.. -r?  '.-•a:;s<«i  Lt  :he  defendant  in 
::.-  :la:L::f  •  :-:fr.!;i.i'-:.  zi^?.  X--.  K.,  JazLtS  Street,  Dciittm. 


zjizM  L*T*     I-  I-:,  l"  Kx.  >:•■"    B'*'Zh  i  T.  .v.  ".  L.  E-  S"  C  I'.  4-.«>:   .VrOfffJir  t. 
^•.*ui&«»:       -V---/*  : -4:*  /;.-:'/    :r  .-L#.  L.  JL  •  •:.  P.  1:-1.  Ex,  Ch..  jukd  L.  k  7 

'ikc^kgi,  Arti/'d  T.  //  :}"  .  i*.  L.  iL  >  »,».  B.  S^/i   "Bu:  see  /.'.  t.  B^^icrlL  2  !««IL 

4'/i«.  k:. :  yiiw*  -.  llcyrz'^.  •  r\  Cir.  1>4. 

Itjnrr  ^^Iv-r?  :*:.it  -i-tfc:.  li':.:  izL'.*.  ^  r.  -*e  w::h  an  area  which  wa*  kft  m- 

ttr.'c'^b         t-.-..  '."l  :.•--*:  ^  :  -'"i"  ?•::&:'-.  &=.!  a  j^ctnki  had  fallen  into  the  aita 

i'.*f««;Te       ^ :.'•'.■:   }■■-'-. '.2  fcl  ■ .-  '.'^^  t  '  ".war  w::h  ■  r::r*Arv  .:^are  in  the  ni^ht.  the 

U^'^.'iz.z  \ y       •f-.-r.-li:.:  w.-*-  ": . : ".  :.\- '.-.   :i  u^r.  :':.e  jlai:.:iff  had  aocideniallT  deriaKd 

rr  h*^T  ^:.=.  '-V  J  .1.:  f  .'tvL.  a:.i  ^    :Lri.irer:e!i:>  h»>?  me  a  tretfiaaer. 

j=V.:i    la:-.      /'.J'*'^  T.  U.-fl.  ::L.  T.  '..}•.  I'.*",:  //j^.'/j^  t.  7lr>;.»r.  L.  R.1  CP-SS.) 

1  r  bi^L-         it  ""-.._: :  *:.a-.  ■  :->.:.  .Tr^r^l-*  ha*:  :ht  area  iven  di«xan:  fp-^n  the  padL 

vaT.  /'•- •  Ar. ';  "w-.trt  :.  f>::-j-j*"!».nj"tr  mi-w^?!  hi«  wayal-^nc  a  public  path 

:.:.  :  •— ftT^-:  :r.*    r»  >^rr  ::  ina^lv  *'T  il.e  Cvfendant^  i:ear  t»-  Imt  nc»t  iob- 

**a:.::a'.>  ii':;  ::.::..•  :■.*  ;.mL.  tlvt  were  Li-M  n--:  :•>  he  ::ab!o.  ihi^gfa  the 

;  -:t  f  u:.'.  I'i.i  :■:••-;'•"  :r  wi-  iiiLj-.r-j-^*,  i^sA  tLaz  ibe  f%x>:-pa*««Dg<er  had 

.-.-: -.  rili.riTT    ^.:-.     i /A; n/- :*•■''    v.   S-i:rA    l'«»ri*iirr   y/y.  /;•„  28  L.  J. 

K  T. .  :  ;^'.•.      A :  ■ :  -A : .  V :.  i  wa r  :  •  ■ : ..-» '; :  v-a: t- :  t •  ■ :  he  pabl  i «?.  t  hVr  take  it  with 

;  :.  :•.  ox.-:::  _•  fill:*.     ■  /*'.  V  ^  v.  Pr.-trj^,  31  I.  J.  Q.  B.  213.) 

Rulft  fc*  f,  •'"  •*  '-•  '  '•-"  *    '    ■■^*-*-''-  '»  •"i-i:  a  x.c:»Ar.ce  iLai  it  renders  the  enjoy- 

■wiilt--.'-      •■■•-"'  '*  •■■'-  "•  *  -'■  i"^-.^  ■--'"■•■nif'rxaUi'.      /•'.  T.    Ul-ifr.  I   Burr.  337. 


aitute^  .1  -'""  ^'^•^*  Mi:.-r.'.i  i.  I  ■  »->-■:  arivihir*^  •■ffen*iTe  so  near  the  boowof 
I,  I J  i^iT*  ■*:  &  n '  T  L  e  r  .'i*  :  •  •  ii-  a  Jw  •.•  . :  u  • . :  nLa)  •: :  ,i :  iv,  such  a*  a  f  or^e.  is  a  n  u  i  saace.  Com. 
I";:^'.  Ac":-  :.  • :.  ti.v  ♦  ri-.  i:.7  NuiviD'-e.  (A.  Bui  n-mhJr  the  keeping  (it 
I«.'  .-i'.ii'.  Vi-Tii.e':  «'-.  ijear  li.-  jilvlriiilT*  h«'U«»v  ihat  iho  n'>ise  nf  the  dogrf  pneremed 
tfiv  faii.-.ij  fr-'Ui  ^kvi'irjt:  at  n:!:bt  and  <li«turU'd  them  br  dav.  is  not  a 
:.  :i<ii.c€ — ai  !•.•**:  '>:i  a  iiiiding  ■  f  a  jury  t.i  this  effect  the  Court  refiued 
:  •litturb  the  vvriiicT  :  >■:::  :hv  Ourt  w^uld  in  such  a  case  hare  nphekl 
•j-e  vcni:'-:  h;t'l  They  f.-iini  i:  a  nuisani*!'.  (See  Crvtup  v.  Lamiert, 
L.  IL  H  K-:.  4"'.*.  Sr^'  kc  or  noir^  or  "ffensiTe  T.ijK.urs  mar  seroaUj 
r  7i»:itut<L-  a  ^l:i^a!i•;o.  aliLor.gh  not  iniurinos  to  health  (iZ/rdf),  or  • 
: . o:  L'} » I  •"  iU ri M'  *ni ft",  j  <»x  h  -i f iftal.  ;  //i//  v.  .V*/  natjtr*  *'f  Mrt  r"p.  A f v7m> 
Jj'>**rnt. »;  Ai.j..  *  :>.  li*3  :  //r?//  x.  Jtiitf. L.  B. > Ch. 407.)     It  isa nniwioe 


to  <:i-|»l;iy  tirvw,  ik-     r  «•::.»  r  txhiliiiiun  whereliv  disonlerly  crowds 

^■'■Utrtwi  iit-nr  iht.*  j'.ainiiffs  L<.'U<e.     (  11  Vi/irr  v.  -//rrrrxfrr.  L.  R.  5  Bi 

li.' :    In^hlHild  V.  j:.hh.M.n.  L.  K.  4  Th.  3>s  ;   Of.  Jir*»drr  r,  SailltH 

'J  Cb.  Div.  i'i<.<2.)     But  it  is  not  actionable  !0  to  build  a<  to  obstnct  Ihe 

acccs-  «.f  air  t'.»  one**  ::t:gLbjur's  chimno\>.     -^Brtfamt  t.  X^/>rrr,  4 C. P. 

1».  172.) 

V\y\\u< \\t,Tx       Then.-  i«  a  diiiiiiction  t-:-  Ik?  drawn  between  nui!«anco«  prodnciiig  iBJay 

l^etwccD        \At  pro|>i-rty  and  tli<.>so  TT:t.T(.-ly  causinpr  jiersonal  discomfort.    The  latter  lit 

hi\\*Mj'*.'h      not  always  ai-tionaMe.  as  this  would  stnp  many  useful  trades ;  bat  if  Ae 

I"  \^r^*^  eity    nui^anr-e  causes  a  sensible  injury  t<>  adjacent  propertj  it  become 

ai.'l  tliOfre      able,  as  where  ya|>our>  from  a  furnace  injure  the  plaintiff'e 
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The  plaintiff  claims : — 

(1)  £oO; 

(2)  An  injunction  to  resti-aiu  the  defendant  from  the  con- 

tinuance or  repetition  of  the  said  injury  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property. 


(^.  mU'n'ji  Smelting  Ok  v.  ripping,  35  L.  J.  Q.  B.  06  ;  and  see  Silrin  infringing 
V.  Xorth  Brancrpath  Coal  ('o.,  L.  R.  9  Ch.  705.     But  see  Shott*'  Iron   on  personal 
€k>,  V.  IngliSf  7  App.  Cas.  518.)    With  regard  to  personal  discomfort  it  rights. 
has  been  held  that  if  the  alleged  nuisance,  such  as  noise  or  smoke,  inter- 
toe  with  the  comfort  of  human  existence  in  the  plaintiffs  premises,  it  is 
actioiiAble.     (^Crump  v.  Lambert^  »upra.')    It  has,  however,  l)een  well 
aettled  that  merely  diminishing  the  ])leasurc  of  the  plaintiff  in  the  enjoy- 
ment of  his  property  is  not  actir>nable. 

If  the  act  of  the  defendant  causes  discomfort  amounting  to  a  nuisance.  No  defence 
it  is  no  defence  that  in  creating  it  the  defendant  only  made  a  reasonable   that  defen- 
nse  of  his  land  and  premises.    Thus  where  the  defendant  erected  a  brick  dant  only 
oLunp  on  his  land  for  the  temporary  purpose  of  burning  bricks  for  build-   made 
ing  thereon,  which  clamp  was  180  yards  away  from  the  plaintiff's  house,   reasonahio 
bat  situated  on  the  most  distant  part  of  the  defendant's  Land,  it  was  held  use  of  his 
that  the  erection  constituted  an    actionable  nuisance.    (Bamford  y.  property. 
Tmrnley,  31  L.  J.  Q.  B.  286,  Ex.  Ch.  overruling  Ilole  v.  Barlow,  27  L.  J. 
a  P.  207  ;  and  sec  Carey  v.  Lidhetter,  32  L.  J.  C.  P.  104.) 

The  question  of  nuisance  frequently  runs  into  that  of  negligence  on   Cases  of 
the  part  of  the  defendant.    Thus  where  a  local  board  were  empowered  to  nuisance 
erect  in  a  navigable  river  a  landing  stage  which  was  confined  by  anchors,   and  negli- 
the  board  was  held  liable  for  an  injury  to  a  ship  by  one  of  the  anchors  on   gence  fre- 
the  ground  that  the  anchor  was  not  markcil  by  a  buoy.    {Joliffe  v.   quently 
WaUa»ey  Local  Board,  L.  K.  9  C.  P.  62.)     So  where  a  gasfitter  sent  Ids    mixed  up. 
senrant  the  plaintiff  to  fix  some  gas  apparatus  in  the  defendaiit's  sugar 
refinenr  at  his  request,  and  the  plaintiff  fell  through  an  nnfcncc<l  shaft  in 
the  Tcnneijr,  the  defendant  was  held  liable  for  the  injury  caused  by  the 
falL    {ItiaermaurY,  Dawes^  L.  R.  2  C.  P.  311,  Ex.  Ch. ;  and  sec  Woitdlcy 
T,  Metropolitan  Ily,  Co,,  L.  K.  2  Ex.  384.)    In  tlie  case  of  Indermaur  v.   Distinction 
Damea,  the  Court  of  Exchequer  Chaml)er  distinguished  between  cases  between 
where  a  person  was  on  premit<cs  by  mere  permission  (as  to  which  see  next  cases  where 
panffrapb)  and  where  a  person  is  on  premises  for  lawful  business  in  person  un 
whi<m  plaintiff  and  defendant  arc  interested,  in  which  case  the  occupier  premises 
of  the  premises  is  bound  to  use  reasonable  care  to  prevent  damage  for  busi- 
from  onosual  danger  which  he  knows  or  ought  to  know,  and  it  is  a  ness  or  by 
question  for  the  jury  whether  he  has  taken  reasonable  precaution,  as  by  permission 
notice,  lighting,  guarding,  &c.,  and  also  whether  there  was  contributory  at  time  of 
n^igencc   on  the  part  of  the  i)laintiff.    (See   "  Negli gcntH\'')    This  injury. 
doctrine  seems  to  trench  on  the  decision  in  Seymour  v.  Maddox^  20  L.  J. 
Q.  B.  327,  where  it  was  held  that  the  owner  of  a  theatre  was  not  liable  to 
an  actor  for  injuries  sustained  by  him  by  faUing  through  an  aperture  on 
the  stag^  which  was  not  sufficiently  lighted.    The  doctrine  of  Indermaur 
T.  Damea,' tmpra,  was  acted  on  in  White  v.  France,  46  L.  J.  C.  L.  823  ; 
2  C.  P.  Div.  308. 

A  person  being  on  or  using  premises  by  mere  licence  or  permission,  is  Liability 
in  A  oifferent  position  from  one  using  them,  as  in  the  case  of  Indernniur  of  occupier 
T.  Dame-M,  avpray  in  the  course  of  business  with  the  occupier.    The  result  of  danger- 
of  the  authorities  on  the  subject  is  that  in  the  case  of  mere  licensees  the  ous  pra- 
occnpier  is  not  liable  for  damages  caused  by  something  defective  or  misesto 
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Xi(ti<ftnr('  hy  Poll ui ion  of  IViftri: 

1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a 
fa  nil  known  as  **  Fairleigh,"  tlirongh  which  there  mns  a  riviT 
known  as  '*  Fairleifrh  Bonnie  Stream." 


mere  ihiiiirornus  on  the  prt'niises.  unless  it  br  in  the  tutfkr^  of  a  (rtijK    (fiM 

Uceoccea.       v.  S';;//7//.  HI   L.  J.  Kx.  201  ;   (iautref  v.  EgtrtoH.  L.  R.  2  C.  P.  371: 

(\i*th'  V.  Parhii^.  18  L.  T,  N.  S.  3«4  (ISrtS)  ;  Smith  v.  /^u/^ph  amii  St. 

A'fithn-irtr  VcH'ks    Co..  L.  II.  3  (\  P.  320  ;    i'orhy  v.  //i7/,  L.  J,  27  C.  P. 

318.)     It  is  <.»n  the  principle  involve*!  in  these  ense«  tliat  me-re  n*\t^n 

cannot  maintain  an  aetiun  thnuigh  injuries  (sustained  by  rcfi«n]  of  defffts 

aliout  ihe  hou^e.     (See  Sovthcote  v.  St  a  nicy  y  25  L.  J.  Kx.  33I».  ami  OftV*' 

V.  St'Uhn,  L.  R.  3  C.  W  4115.)    This  exemption  fit»m  liability  where  the 

injury  aiises  fi-om  the  nejrli^^ence  of  a  fscrvant.  has  been  pat  on  tlrf 

ground  that  the  guest  is  in  the  same  position  as  a  servant  with  reference 

to  the  acts  of  the  host's  servants. 

RuU  that  It  has  lK;en  said  that  as  a  mle  the  occupier  of  fixed  proiiertj  islitliJe 

occupier  of    for  any  nuisance  occurring  on  it  (2///J*//  v.  Steiuman^  1  B.  &  P.  404);  bot 

luDil  liable    this  rule  is  now  subject  to  so  many  exceptions,  that  it  would  ))c  daiigerntf 

for  nuis-        to  act  on  it  as  a  general  piinciplc.     It  has  rec<;nt1y  lieon  hold  that  wbcR 

ance  there-    the  defendant  has  brought  another  pei'son  on  land  in  his  iiccapatioiLnd 

on  much        allowed  him  to  commit  a  nuisance  thereon,  he  is  liable  for  s-ucn  nmAoce. 

uioililictl.       (  White  v.  Jamt'tton,  L.  R.  18  Eq.  303.)    An  occupier  of  land  is  notliaUe 

for  a  nuihance  committc<.l  thereon  by  a  stranger  without  his  consent,  if  be 

has  not   subse<[uentlv  ap]»roved  of  it.     (See  Saxhif   v.   Mam'ke^er  .V 

Sheffield  Hy.  Ti,.,  L.  R.  4  C.  P.  198.) 

When  The  most  important  exception  to  the  above  rule  is  where  nnianccsanr 

nuisance        caused  on  land  in  a  ]>erson*s  occupation  by  the  malfeasance*  niiRfeaBam. 

created  by     or  non-fca>ance  of  contractors'  sen-ants  in  the  coui>*o  of  work  they  lore 

servants  of    undertaken.     If  a  contractor  employinl  to  do  a  lawful   act  canseji  a 

contractor,     nuisancre  in  the  course  of  his  work,  he  and  not  the  jjcrs<">n  employing  him 

is  liable  for  it.    The  same  rule  applies  to  ca<es  of  nuisance  aa  to  actscf 

negligence  which  may  not  come  precisely  within  that  category.    The 

nile  in  both  is  that  tlie  wrongdoer  himself  or  "  the  first  tierson  in  the 

ascending  line.''  who  is  the  employer,  must  be  looked  to,  out  there  the 

liabilitv  terminates,  and  the  emploj'er  of  such  cmplovcr  cannot  be  made 

liable. "  (^Murray  v.  Currie.  L.  R.  «  C.  P.  24.     Pee  j'cr  AVilles.  J.,  p.  27: 

Jh'anton  v.   CoXy  2  C.  P.  D.  3(19.)     Where  a  contractor  employed  \j 

navigation  commis.<>i oners  Hooded  the  plaintiff's  lanvl  bv  improperly  and 

without  authority  introducing  water  into  a  drain  insufliciently  madel? 

himself,  the  contractor  and  not  the  commissioners   was  held  liable. 

{Allen  V.  I  fay  ward.  7  Q.  B.  9r>0,  975.)     And  if  a  perstin  employs  a  oon- 

tractor  to  build  on  his  land,  and  the  workmen  of  the  latter  excavate  the 

ground  so  negligently  as  to  cause  injury  to  a  hou>e  on  the  adjoining 

land,  the  contractor  and  not  the  person  who  employs  him  is  liable. 

IiiitiuMJiatc    ((rayford  v.  MrholU.  23  L.  J.  Ex.  20.").)    The  immediate  employer  of  the 

ciniiloycr       i»ei>on  whose  act  cau-es  the  injuiy,  whetlier  he  In;  the  contractor  amh> 

of  iwnum       contractor,  or  even  the  sub-sub-contractor,  is  the  i>er>on  liable.     {Knifi^ 

cAiisinf;  v.  Fo.r.  5  Exch.  721  ;  and  see  Murray  v.  Currir.  jtujtnij)     ThenAtueoC 

injury  the   wi>rk   raises  a   presumption  that    the   i>erson   >ought  to  be  made 

liable.  responsible  was  an  inde{Kjndent  contractor,  and  not  a  servant.     {Wt^tarf 

KxoeptioiiH     V.  A/>/f//(»ji,  Brighton,  Ji'  South   (oant  By.  Co.y  L.  R.  4  Q.  B.  693.)    T*e 

to  nilctluit    principle  laid  (town  in  these  cases  would  not  apply  in  the  event  of  the 

coiitracUtr     i'»nph>vcr  of  the  contractor  pei's^.nially  interfering  or  in  any  way  natii^ 

liable.  hlniFclf  a  party  tn  the  act  or  omission  causing  the  injury.    {BMrgtu  t. 
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2.  The  defendant,  or  persons  in  liis  employ,  ix)llute  the  water 
in  the  said  river  bj  passing  into  the  same  the  refuse  of  the  de<- 
fendant's  dye-works  situate  higher  up  the  said  river. 


Ore^,  1  C.  B.  578.)  Or  where  the  thiug  ordered  to  be  done  or  any  part 
of  it,  as  opposed  to  acts  of  negli^nce  or  nuisance  in  the  doing  of  it.  is 
itself  a  nuisance,  (/h^m  \.  Sheffield  Ohm  OmMunierM*  Co.,  23  h,  J^  QJ  U* 
42.)  Or  where  the  employer  is  chargetl  with  a  duty  by  statute,  as  he 
cannot  shift  his  responsibility  by  employing  a  contractor.  (See  Jlolr  v. 
SUtiu^hournCf  30  L.  J.  Ex.  81.)  This  d<x:trine,  however,  seems  liardly 
reconcilable  with  several  casos.  (See  Kfiight  v.  li\>x^  and  Allen  v. 
MdyMPard,  mpra,) 

A  contractor  lawfully  employetl  to  construct  a  sewer  under  a  road  is   Contractor 
not  liable  for  injury  caiiscil  to  a  iHirsou  through  a  hole  having  formed  in   j^^^  Hable 
the  road  by  the  natuml  subsidence  of  the  ground,  assuming  that  the  con-   ^hcn.      * 
tractor  has  pn)pcrly  complete<l  the  work.    {I I  yam*  v.  Webster,  L.  K.  4 
<2.B.  138,  Ex.  Ch.)    In  such  a  case  the  employer  of  such  contractor 
woald  not  Jtemble  be  liable. 

The  owner  of  land  is  as  a  general  rule  not  liable  for  a  nuisance  erccteil   Owner  of 
or  caused  on  it  after  letting  it.     If.  however,  he  letA  with  a  nuisance  on   land  not 
it  he  continues  liable  for  it  (Todd  v.  Flight,  34  L.  J.  C.  P.  31),  but  not  if    liable  for 
the  nnisance  is  caused  by  a  particular  mode  of  using  that  which  was  on    nuisance 
the  land  at  the  time  of  letting.    (^Kich  v.  Ifa^erjutld,  4  C.  P.  783.)    The   on  it  after 
landlord  is  liable  for  a  nuisance  arising  from  not  doing  repairs  which  as   letting. 
^between  himself  and  his  tenant  he  was  bound  to  do,  or  if  he  retains  a   it  i      v 
eontrol  over  the  repaire.     (^Payne  v.  BtHfn'jt,  2  H.  Bl.  349.)    In  one  case    ^ ^^^  ^^ 
A.  let  to  B.  a  field  for  the  purpose  of  its  being  worked  as  a  lime  quarry.   ***  wra^^  w 
Hie  ordinaiT  way  of  getting  the  limestone  was  by  blasting,  and  A.    ^?f."^  ^^ 
authorised  the  quarrying  of  the  stone  and  the  erection  of  the  lime-kilnn   ^^^  ^^' 
in  the  field.    A  nuisance  was  cause<l  U)  the  adjoining  occupier  by  the         ^^^^  *^ 
blasting  and  by  the  smoke  from  the  kilns,  and  he  brought  an  action   Or  unless 
asalnst  A.  and  B.    On  demurrer  by  A.,  it  was  held  that  he  was  liable,   nuisance 
futhough  the  nuisance  was  actually  created  I  ly  t  he  act  of  his  tenant,  because   tiie  result 
Uie  terms  of  the  demise  were  an  authority  from  him  to  B.  to  create  the   of  mode 
nuisance,  wldch  was  therefore  the  necessary  consequence  of  the  mode  of   of  occupa- 
ooci^Mttion  contemplated  in  the  demise,    {jfarrh  y.  Jamet,  46  L.  J.  C.  L.    tion  con- 
545  ;  distinguishing  Kieh  v.  lUi*tvrficUl^  Jtujjra,")    Where  the  nuisance   tempkitcd. 
aziaea  from  non-repair,  the  landh^rd  not  being  bound  to  repair,  see  NeUon 
T.  The  Liver jund  Brewery  Co.,  40  L.  J.  ( *.  L.  075. 

The  proprietor  of  coUectetl  water  is  not  liable  without  negligence  for   Proprietor 
ita  escape  caused  by  vis  major  ;  and  a  fall  of  rain  of  a  kind  which  could   of  collected 
not  have  Tea*jonably  Ixjcn  antici()ated  amounts  to  vis  vuijor,    (^NirhoU  v.    water  not 
MarOand,  44  L.  J.  Ex.  134  ;  46  L.  J.  (App.)  134  (G.  L.).)     It  was  held    liable  for 
also  in  that  case  that  the  liability  of  the  proprietor  of  stored  water  does   escape  of 
not  applj  where  a  fresh  agency  intervenes  between  the  water  and  the   it  by 
damage.    iFletrher  v.  Bylandg,  3  H.  L.  C.  330  ;  37  L.  J.  Ex.  161,  dis-    unusual 
tingnished.      (.'omparc    Dixon   v.  Metropolitan    Board,  7   Q.  B.  Div.    lainfall. 
418.) 

A  public  sanitary  authority  which  does  no  act  but  merely  allows  a 
BjKtem  of  drainage  to  continue  whereby  a  stream  is  polluted,  is  not  liable 
to  be  sued  for  damages  or  an  injunction.  The  remedy  of  any  person 
aggnered  would  seem  to  l>e  by  mandamus  to  comi)el  the  defendants  to 
do  their  duty.  {GloMop  v.  Jfenton  atid  I/tleworth  Local  Btmrdf  12  Ch, 
Dir.  102;  Attorney' General  y,  Dorking  Gmrdian*,  20  Ch.  Div.  595; 
and  generally,  see  the  Rivers  Pollution  rrevention  Act,  1876, 

If  the  plidntiff  be  entitled  merely  to  a  reversionary  interest  in  the   ""rtie*. 
property  affected  by  the  nuisance,  he  mast  show  that  the  nuisance  affects 
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The  plaintiff  claims  an  injanction  to  restrain  the  defendant, 
his  servants  and  agents,  from  sending  from  the  said  dye-works 
into  the  said  river  any  matter  so  as  to  pollute  the  waters 
thereof,  or  to  render  them  unwholesome  or  unfit  for  use,  to  the 
injury  of  the  plaintiff  [w,  as  Ote  case  may  ^]. 

The  plaintiff  will  also  claim  damages  in  respect  of  the  said 
nuisance. 

Information  hy  the  Attorney-General  on  the  Relation  of  the 
Plaintiff y  and  Action  by  the  Plaintiff  to  restrain  a  Local 
Board  from  causing  or  permitting  the  Pollution  of  a 
Stream  by  Sewage  so  as  to  create  a  Nuisance  (a). 

1.  Ever  since  the  year  1879,  the  defendants,  who  are  the 
sanitary  authorities  for  the  district  of  D.,  have  caused  and  now 
cause  the  sewage  of  the  said  district  to  be  carried  into  a  natural 
watercourse  called  the  "  M.,"  which  passes  through  the  plain- 
tiff *s  land  at  C,  whereby  a  nuisance  has  arisen  upon  the  plain- 
tiff's land,  and  the  health  of  the  persons  living  upon  the  said 
land  has  been  injuriously  affected,  and  the  plaintiff's  land  has 
been  depreciated  in  value,  and  a  serious  nuisance  is  caused  to 
the  public. 

2.  The  defendants  have  not  provided  any  proper  or  sufficient 
system  of  drainage  for  the  said  district,  and  refuse  to  provide 
any,  and  threaten  to  continue  to  send  the  said  sewage  into  the 
said  watercourse. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendants 
from  the  continuance  or  repetition  of  the  acts  complained  of. 

Action  for  Injury  to  a  Wharf,  caused  by  improperly  stacking 
Blocks  of  Granite  against  one  of  its  Sides. 

1.  The  plaintiff  J.  M.,  as  the  owner  of  the  C.  wharf,  situate 
in  P.,  in  the  county  of  Middlesex,  and  the  plaintifiis,  the  L.  P. 

the  value  of  his  reversion,  or  that  if  not  stopped  the  defendants  will  gain 
a  prescriptive  right.  It  avoids  many  difficulties  to  join  the  immediate 
tenant  as  co-plaintiflf  with  the  reversioner.  (^Cooper  v.  Crahtree^  19  Ch. 
Div.  193  ;  20  Ch.  Div.  B89.) 

(fl)  The  action  and  information  is  entitled  "  Her  Majesty's  Attorney- 
(General  on  the  relation  of  A.  B.  relator  and  plaintiff  against  0.  D.  and  £. 
P.  defendants,"  but  the  word  "  information  "  is  not  marked  upon  any 
pleading.    (J. -6^.  v.  Shretcshury,  W.  N.  1880,  p.  23.) 


KTJISAirCS.  441 

Co.,  as  the  lessees  and  occupiers  of  the  wharf,  have  suffered 
damage  from  the  defendants  having  stacked  blocks  of  granite 
and  heavy  materials  against  tlie  eastern  side  of  the  wharf  and 
the  plaintiff's  buildings  thereon. 

2.  By  the  defendants'  said  acts  the  said  wall  and  buildings 
have  been  broken,  crushed,  and  cracked,  and  the  wharf  has 
been  rendered  unfit  for  use,  and  the  plaintiffs,  the  L.  P.  Co.'s, 
goods  have  l)een  spoilt,  and  they  have  l)een  compelled  to  hire 
another  wharf. 

Particulars  of  special  damages  to  the  plaintiff  J.  M.: — 

1883. 
Nov.  20.    Paid  Mr.  S.  for  repairs  to  wharf       £74    0    0 

Particulars  of  special  damages  to  the  plaintiffs  the  L.  P.  Co. : — 
Nov.  1, 
1888.      Injury  to  goods  by  falling  wall     .      £39  10    0 

„         Three  months' hire  of  D.  AVliarf  .       125    0    0 


Total        .        £104  10     0 


The  plaintiff  claims : 

(1)  An  injunction  to  restrain  the  defendants  from  the  con- 

tinuance or  repetition  of  the  said  injury,  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property ; 

(2)  Damages,  that  is  to  say,  £74  to  the  plaintiff  J.  M.,  and 

£164  108.  to  the  plahitiffs  the  L.  P.  Co. 

Action  for  Injury  to  a  Dwellin^j-house  hj  sapping  its 

Foinulations  {a). 

1.  The  plaintiff  is  the  owner  of  the  house  and  premise^ 
called  No.  100,  Barnard  Street,  St.  James's,  Piccadilly. 

2.  In  the  month  of  October,  1888,  the  defendant  dug  out 
ihe  foundations  of  an  intended  building  on  the  east  side 
adjoining  the  plaintiff's  house,  but  so  negligently  and  without 
shoring  up  the  plaintiff's  walls,  that  the  fomidations  and  walls 
of  the  plaintiff's  house  sank  and  gave  way,  and  the  plaintiffs 
house  was  damaged. 


(a)  See  DalUm  v.  Awfu$^  6  App.  Cas.  740,  and  Righy  y.  Jiennett,  21 
C9u  mr.  659. 
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8.  In  consequence  thereof  the  Metropolitan  Board  of  Works 
lawfully  required  the  plaintiff  to  i*epair  his  house  and  premises, 
and  he  was  compelled  to  do  so,  and  did  so  at  a  cost  of  £315, 
and  the  plaintiff  for  six  months  was  unable  to  occupy  his  said 
house  and  premises. 

The  plaintiff  claims : — 

(1)  £400  damages; 

(2)  An  injunction  to  restrain  the  defendant  from  the  con- 

tinuance or  repetition  of  the  said  injury,  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property. 

Nuisance  on  a  Highway^  causing  Damage  to  the  Plaintiff's 

Coach  and  Hoi'ses. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant 
having,  on  the  14th  of  October,  1888,  deposited  in  the  Edg- 
ware  Road,  in  the  county  of  Middlesex,  a  large  quantity  of 
sand  and  ballast,  so  as  to  obstruct  the  public  highway  there. 

2.  On  the  said  day  the  plaintiff's  coach  and  horses  when 
lawfully  proceeding  along  the  said  highway  came  into  collision 
with  the  said  obstruction,  and  were  thereby  overturned  and 
injured. 

Particulars  of  special  damiige : — 

1883. 
Oct.  17.     Paid  Mr.  S.  for  repairs  to  coach       £25     0     0 
„  Paid  Mr.  T.,  veterinary  surgeon, 

for  attending  horses         .        .         7     7    0 


Total        .        £32     7     0 


The  plaintiff  claims  £ damages. 

Defence, 

The  defendant  says  that : — 

1.  The  defendant  deposited  the  ballast  and  sand  in  the 
proper  performance  of  his  duty  to  repair  the  Edgware  Road, 
having  contracted  to  do  so  with  the  Vestry  of . 

2.  He  properly  fenced  and  lighted  the  said  ballast  iind 
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sandy  and  they  were  so  lighted  and  fenced  at  the  time  of  the 
aoddent. 

flf.  The  plaintiif,  or  his  coachman,  was  gnilty  of  contributory 
negligence. 

Obsiructhig  a  FoofjHithy  hy  niemis  of  which  Damage  was  caused 

to  the  Plaintiff. 

1.  On  the  17th  of  November,  1883,  the  defendant  placed  and 
lDq>t  a  rope  across  the  pavement  of  the  public  highway  called 
South  Street,  Reigate,  in  the  county  of  Surrey,  obstructing  the 
said  highway. 

2.  On  that  date  the  plaintiff,  who  was  then  lawfully  passing 
along  the  highway,  was  tripped  up  by  the  rope,  and  fell  and 
broke  his  right  arm,  and  was  otherwise  injured. 

Particulars  of  special  damage : — 

1883.  Paid  Dr.  Smith  for  medical  atten- 

NoT.  17        dance 

4o Paid  Mrs.  Jones  for  nui-sing 

188 — .  Paid  for  medicine 

Total 
The  plaintiff  claims  £118  damages. 

Defeiue, 
The  defendant  says  that : — 

1.  The  rope  was  only  placed  across  a  i)art  of  the  pavemeut 
in  order  to  secure  a  ladder  then  being  lawfully  and  necessarily 
naed  for  the  purpose  of  repairing  a  house,  No.  lOo,  South 
Sfereet. 

2.  The  plaintiff  was  guilty  of  contributoiy  negligence.  The 
defendant's  workman  warned  the  plaintiff  to  beware  of  the 
rope.    The  plaintiff  was  intoxicated  at  the  time  of  the  accident. 

Datnage  caused  to  a  Neighhoiir  hy  Defective  Drains  (a). 

The  plaintiff  has  suffered  damage  from  offensive  and  pestilen- 
tial  water  and  sewage  which   has  flowed   or  percolated  into 

(a)  See  Humphries  v.  Const m^  2  C.  P.  D.  2.S9. 


£12     0 

0 

5     0 

0 

1     0 

0 

£18     0 

0 

444  mnsAVCS. 

the  plaintiffs  house,  No.  100,  North  Street,  Epsom,  in  the 
county  of  Surrey,  fi'om  the  defendant's  house,  No.  101,  North 
Street  aforesaid,  by  reason  of  the  defendant  having  neglected  to 
repair  his  drains. 

The  plaintiff  claims : — 

(1)  £100; 

(2)  An  injunction  to  restrain  the  defendant  from  the  con- 

tinuance or  repetition  of  the  said  injury,  or  the  com- 
mittal of  any  injury  of  a  like  kind,  in  respect  of  the 
same  property. 

Nuisance  caused  by  Defendants  placing  Soil  against  a  Wall 

adjoining  Plaintiff's  House  (a). 

The  plaintiff  has  suffered  damage  from  the  defendants 
having  placed  large  quantities  of  earth  and  refuse  against 
a  wall  adjoining  the  plaintiff's  house,  No.  100,  East  Street, 
Leeds,  in  the  county  of  York,  whereby  the  surface  of  the 
defendants*  land  was  raised  above  the  level  of  the  surface  of 
the  plaintiff^s  land  and  premises,  and  the  rain  which  fell  upon 
the  said  earth  and  refuse  oozed  and  percolated  through  the  wall, 
and  made  the  plaintiff's  house  damp  and  unwholesome. 

The  plaintiff  claims : 

(1)  £200  damages ; 

(2)  An  injunction  to  restrain  the  continuance  or  repetition 

of  the  said  injury,  or  the  conmiittal  of  any  injury  of 
a  like  kind  in  respect  of  the  same  property. 

Nuisance  hy  a  Smallpox  Hospiial, 

1.  The  plaintiff,  as  the  owner  and  occupier  of  Highclose 
House,  in  the  parish  of  A.,  in  the  county  of  B.,  has  suffered 
damages  by  the  acts  of  the  defendants. 

2.  These  acts  are  the  building  and  keeping  of  a  large  house 
as  a  smallpox  hospital  on  land  contiguous  to  the  plaintiff's 
house,  whereby  the  plaintiff's  servants  have  been  infected  by 
smallpox,  and  the  plaintiff's  house  depreciated  in  value. 

(a)  See  Ilardman.  v.  yorth-JSaHern  By,  Co,,  3  C.  P.  Div.  168 :  38  It 
T.  339. 
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The  plaintiff  claims : — 

(1)  £1000  damages ; 

(2)  An  injunction  to  restrain  the  continuance  or  repetition 

of  the  said  injury,  or  the  committal  of  any  injury  of 
a  like  kind,  or  the  use  of  the  premises  as  an  hospital, 
so  as  to  be  a  nuisance  to  the  plaintiff. 

Action  for  Nuisance  caicsed  hy  himing  Bricks^  mid  by  Noises 

from  Steam  Hammer. 

1.  The  plaintiff  A.  B.,  as  the  owner  of  the  house  called 
Wilton  Villa,  Warminster  Road,  Cheltenham,  and  the  plaintiff 
C.  D.y  as  the  tenant  and  occupier  of  the  said  house,  have 
suffered  damage  from  the  acts  of  the  defendants. 

2.  The  acts  of  the  defendants  complained  of  are :  (a)  the 
bmning  of  bricks  on  the  defendants'  land  adjoining  the  said 
honae ;  and  (h)  the  working  of  a  noisy  steam  hammer  on  the 
defendants*  said  land. 

The  plaintiffs  claim : — 

(1)  £100  damages ; 

(3)  An  injunction  to  restrain  the  defendants  from  the  con- 

tinuance or  repetition  of  the  said  injury,  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property. 

Defence. 

The  defendants  say  that : — 

1.  The  defendants  have  burnt  bricks  and  worked  their  steam 
hammer  on  their  said  land  in  the  same  manner  as  at  present  as 
of  right  without  interruption  for  the  last  thirty  years. 

2.  The  plaintiff's  house  was  built  25  years  ago.  Since  that 
time  the  plaintiffs  have  acquiesced  in  the  burning  of  bricks  and 
the  working  of  the  steam  hammer  by  the  defendants,  and  the 
defendants  have  incurred  great  expenditure  upon  the  faith  of 
the  plaintiff*s  acquiescence. 

AcUon  to  restrain  the  Use  of  Land  as  a  Rifle  Range. 

1.  The  plaintiffs  are  the  owners  and  managers  of  the  West 
IVarwick  Hospital  at ,  in  the  county  of 
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2.  The  pluintifTs  have  siiiTcred  danuige  by  load  ndaes  and 
iihinns  cansed  by  the  defendiiuts  using  the  land  adjoining  the 
Kaid  hospital  on  the  north  side  as  a  rifle  range  for  the  dLschaiipe 
of  finamis,  whirehy  the  puients  and  inmates  of  the  plaintiffif:' 
lios]iital  haw  hiX'U  alanned  and  disturbed,  and  (he  aceefls  to  the 
said  lioepital  has  been  rendered  dangerous. 

The  phiintitfs  claim  an  injunction  to  restrain  the  defendants 
fix>m  using  the  said  land  as  a  range,  or  otherwise  for  the  dis- 
charge of  fireiinns  there,  so  as  tfi  he  a  nuisance  to  the  phintiSif 
mid  damages  in  respe(*t  of  the  said  nuisance. 

Xuisanre  caused  hy  flooding  Plaint  iff* s  Land. 

1.  The  plaintiff  is  the  owner  of  the  close  called  "Fairfidd," 
oil  the  banks  of  the  river  Eden,  in  the  county  of  Cnmberlud. 
The  defendant  is  the  owner  of  the  land  immediately  below  the 
plaintiffs  close. 

'2.  On  the  19th  of  July,  188;%  and  even'  day  since  that  dif, 
the  defendant  jxinned  back  the  waters  of  the  river  Eden,  and 
filled  up  a  part  of  the  l)ed  thereof,  causing  the  water  to  overfloir 
the  i)laintifT's  close. 

Particukrs  of  special  damage  : — 

Value  of  hay  crop  destroyed        .        .     £ 
Value  of  wheat  crop  destroyed     . 

Total        .        £ 


The  plaintiff  claims : — 

(1)  £200  damages; 

(2)  An  injunction  to  restrain  the  defendant  from  the  con- 

tinuance or  repetition  of  the  said  injoryy  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property. 

Dp/efice, 

The  defendant  says : — 

1.  He  did  not  pen  back  the  waters  of  the  river  Eden,  or  ID 
up  any  part  of  the  river  bed. 

2.  The  defendant  built  a  river  wall  on  his  own  land  to proM 
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his  land  against  the  river  floods,  and  this  is  the  grievance  com- 
plained of.    The  defendant  acted  in  necessary  self-defence. 

8.  The  injury  to  the  plaintiff,  if  any,  was  caused  by  the  act 
of  God.  The  overflowing  of  the  river  into  his  close  was  caused 
by  a  flood  of  unprecedented  height. 


CSbicm  fifr  Nuisance  by  a  Railway  Company  m  ohsinicting  the 

Plamiiff'8  Right  of  Way. 

1.  By  virtue  of  a  deed  dated  the  17th  of  May,  1840,  and 
made  between  A.  B.,  the  plaintiff's  predecessor  in  title,  and  the 
defendant  company,  and  also  by  virtue  of  continuous  user  as 
of  right  and  without  interruption  since  that  date,  tlie  plaintiff, 
as  the  owner  of  the  T.  quay,  in  the  parish  of  St.  John,  in  the 
county  of  D.,  is  entitled  to  a  right  of  way  for  himself,  his 
tenants  and  customers,  his  and  their  agents,  workmen  and  ser- 
vantSy  for  carriages  and  carts  and  on  foot,  over  the  defendants' 
land  to  the  highway  from  X.  to  Y.,  at  the  entrance  thereto 
opposite  St.  John's  Church. 

2.  On  the  10th  of  November,  1883,  and  ever  since,  the  de- 
fendant company  have  obstructed  the  said  way  by  raising  the 
level  of  their  railway  as  it  crosses  the  said  way,  and  have  laid 
down  rails  on  the  said  quay. 

The  plaintiff  claims : — 

(1)  £50  damages; 

(2)  An  injunction  to  restrain  the  defendant  company  from 

the  continuance  or  repetition  of  the  said  obstructions, 
or  the  creation  of  any  obstruction  of  the  said  way. 

Defence. 

The  defendant  company  says : — 

1.  The  plaintiff  is  not  the  successor  in  title  of  A.  B.,  nor  is 
he  the  owner  of  the  T.  quay,  nor  has  he  any  interest  therein, 
nor  has  he  acquired,  by  user  or  prescription  or  otherwise,  any 
right  to  the  way  claimed  or  any  way  over  the  defendant 
oompanj's  land.  Any  user  by  the  plaintiff  has  not  been  of 
righti  but  recent  and  precarious,  and  has  been  regularly  inter- 
rupted by  the  defendant  company  for  two  days,  namely,  the 
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Isc  of  Jnnc  and  the  let  of  December  in  every  year  since  the 
vear  18 '>0. 

ft 

'2.  The  rtwners  of  the  T.  quay  did  not,  nor  did  their  tenants 
or  customers,  or  their  or  any  of  their  workmen,  serrants  or 
nirtnts,  usi.*  or  claim  to  use  anv  way  over  the  defendant  com- 

iianv'ft  laiirl  before  the  vear  1882. 

I     •  • 

:J.  The  way  claimed  was  wholly  bl(.icked  up  by  a  wall  built  in 
the  year  1x7^,  and  has  ever  since  been  so  blocked  up,  and  the 
]il:iintifl'  arquiescc<l  in  such  blocking  up  of  the  said  alleged  way. 

4.  Till.'  plaintitf  acquiesceil  in  the  obstruction  complained  of 
ami  u]N.in  tiic  faith  of  his  ac(|uiesccn(.x*  the  defendant  company 
has  iiirunxHl  ^^rcat  ex[»ensc. 


Partition  (tf ). 
Partition  or  sale  of  Rati  Estates, 

1.  By  will  dated  January  oth,  18C4,  A.  devised  Whiteaoeto 
B.,  C,  and  D.,  as  tenants  in  common. 

2.  On  March  10th,  1805,  A.  died. 


(jt)  The  jwiwcr  of  the  Chancery  Division  to  onlcr  the  |iartition  lad 
»«ale  ol  projierty  has  l>een  extfii«lc<!,  ami  is  now  regulated  hy  the  StaCuttf 
:J1  A:  32  Vict.  c.  4<i.  and  the  araendiug  Act,  311  &  40  Vict.  c  17.  Ai 
tn  the  i)owor  of  tlie  Court  to  disjH.*nse  with  service  of  the  decree  in 
hlKJfial  cases,  see  M)  &  4(J  Vict  c.  17.  By  'A\  ii  M  Vict.  c.  40.  8.  ll,tiij 
]*erson  who.  if  the  Act  had  not  l>een  }).i^sed.  might  hnte  maintained  • 
suit  for  partition,  may  maintain  such  suit  against  any  one  or  more  uf  tke 
parties  intcrcste<l,  without  serving  the  other  ur  others  (if  any)  of  thoK 
Partition  pmlies  ;  and  it  shall  ni»t  l)e  comiHJtent  t«»  any  defendant  in  'the  suit  to 
huit«  under  ol>ject  for  want  of  jKirties  ;  and  at  the  hearing  of  the  cauise  the  Cooit 
the  31  &  32  ^^^^y  direct  such  inquiries  :is  to  the  nature  of  the  property  and  the  penow 
Vict  c.  4o"  interested  therein  antl  other  matters,  as  it  thinks  necewMiry  or  proper  with 
a  view  to  an  order  for  i>artition  or  sale  K-ing  made  on  further  connden- 
tion  ;  Imt  all  persons  who,  if  the  Act  had  not  been  passed  would  hm 
l»ecn  necessaiy  jiarties  to  the  suit,  shall  l>e  servetl  with  iiotiee  of  the 
decree  or  onler  on  the  hearing,  and  after  such  notice  shall  be  bonod  by 
the  ]>nx;eeding8  as  if  they  had  been  originally  parties  to  the  suit  lad 
shall  be  deemed  ])arties  to  the  suit ;  and  all  such  persons  may  have  libeity 
to  attend  the  proceedings ;  and  any  such  person  may  within  a  tiiM 
limited  by  general  orders  apply  to  the  Court  to  add  to  the  decree  or 
order. 

By  section  3  in  a  suit  for  jMirtition  where  if  the  Act  bad  not  bea 
passed,  a  decree  for  partition  might  have  been  made,  then  if  itappoit 
to  the  Court  that  by  reason  of  the  nature  of  the  property  to  wUcltte 
suit  relates  or  of  the  numbers  of  the  parties  interested  or  pTcsnmptifidlf 
interested  therein,  or  of  the  al)scncc  or  disability  of  some  oi  those  paititf 
or  of  any  other  circumstance,  a  sale  of  the  pro})erty  and  a  diittribatioBflf 
the  proceeds  would  1x2  more  beneficial  for  the  parties  intereated  thn  * 
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8.  On  March  20th,  1865,  A/s  will  was  proved. 

4.  On  Jane  25th,   1867,  B.  conveyed  to  the  plaintiff  his 
share  of  Whiteacre. 

5.  On  July  SO,  1869,  C.  conveyed  his  share  to  the  defendants 
on  trost  for  sale. 

6.  By  will  dated  Nov.  5th,  1872,  D.  devised  his  share  among 
his  children  equally. 

7.  On  December  2nd,  1872,  D.  died. 


diTision  of  the  property  between  or  among  them,  the  Court  may,  if  it 
thinks  fit,  on  the  re^iucst  of  any  of  the  parties  interested,  and  notwith- 
slatkUng  the  dissent  or  disability  of  any  others  uf  them,  direct  a  sale  of 
the  property  accordingly,  and  may  give  all  necessary  or  proper  conse- 
quential dLrections. 

In  a  suit  for  partition  where  if  the  Act  had  not  been  passed  a  decree  pQ^^r  of 
for  partition  might  have  been  made,  then  if  the  parties  individually  or  Qq^j^  ^ 
collectively  to  the  extent  of  one  moiety  or  upwards  in  the  property  to  q^q^  g^ig 
which  the  suit  relates  rtxjucst  the  Court  to  direct  a  sale  of  the  property 
ttod  a  distribution  of  the  proceeds  instead  of  a  division  of  the  property 
between  or  among  the  parties  interested,  the  Court  shall,  unless  it  sees 
good  reason  to  the  contrary,  direct  a  sale  of  the  pro|)erty  accordingly  and 
ghre  all  necessary  or  proper  consequential  directions. 

Hie  jurisdiction  of  the  Court  to  decree  partition  does  not  enable  it  to  Effect  of 
destroy  the  provisions  of  a  will  or  to  extinguish  overriding  trusts.    See  overriding 
Taylor  r.  Grange^  16  Ch.  Div.  165.    Under  a  yrill  two  persons  were  trusts.     '^ 
equally  entitled  to  real  property  for  life,  with  remainder  to  their  children 
and  iasne,  who  were  hot  yet  ascertained.    The  trustees  of  the  will  had, 
doling  the  lives  of  the  tenants  for  life,  powers  of  working  a  quarry  on 
the  estate,  and  making  roads  over  the  property  for  the  purpose, 'and 
were  directed  to  work  the  quarry  and  divide  the  profits  among  the 
penons  entitled.    Held  (affirming  the  decision  of  F17,  J.)  that,  while  the 
OfOTidiog  power  and  trust  existed,  the  Court  had  no  jurisdiction  to 
make  a  decree  for  partition  or  sale  under  the  Partition  Acts.     Compare 
Miggs  T.  Ptacork,  20  Ch.  Div.  200,  where  there  was  a  subsisting  pow^er 
of  sale,  andWaite  v.  Bingleu,  21  Ch.  Div.  678. 

It  would  seem  that  R.  8.  C.  1883,  Order  XVI.  r.  8,  enabling  trustees  to 
repfesent  their  beneficiaries  in  an  action  applies  to  an  action  under  the 
Factition  Acts.  {Sim^sim  v.  Denny,  10  Ch.  Div.  28 ;  Stace  v.  Gagey  8 
Gli.DiT.451.) 

An  Older  for  sale  may  be  made  upon  admissions  in  the  pleadings,  the 
fknther  oonsidenition  being  adjourned  (J^rvn^/Z  y.Brunellj  llCh.  Div. 
218),  and  a  decree  may  be  made  for  partition  of  part  of  an  estate  and 
■ale  of  the  rest.    ^Roebuck  y.  Chadhett,  L.  B.  8  Eq.  127.) 

Section  4  of  the  Partition  Act  1868,  is  imperative  and  obliges  the  '^^en  sale 
Coait  to  order  a  sale  where  the  owners  of  a  moiety  ask  for  it,  unless  the  Q^mpulsory 
objecting  parties  will  purchase,  under  Section  5,  the  shares  of  the  parties 
aniiig  a  sale,  or  the  Court  sees  some  good  reason  why  a  sale  should  not 
be  ordered.    (^Ptmbertim  v.  Barnen,  L.  R.  6  Ch.  App.  685.) 

Bat  a  party  asking  for  a  sale  is  not  compellable  to  part  with  his 
•hare  on  a  rafuation.    (^Pitt  v.  Jimet,  5  App.  Cas.  651.) 

Aa  a  general  role  the  costs  of  a  partition  suit  are  to  be  borne  by  the 
parties  in  proportion  to  their  interests  as  declared  by  the  judgment. 
i^Bmll  T.  Kemp-  Welch,  14  Ch.  Div.  512.)  Costs  as  between  solicitor  and 
client  can  be  taxed  only  by  consent.     {Ibid.) 

u  G 
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8.  Oil  Dfcemlxtr  10,  1872,  D/s  will  was  proved. 
\).  There  were  ten  children  of  D.  living  at  his  decease,  sume 
of  whom  have  since  died. 

10.  Whiteacrc  consists  of  a  mansion  honae,  and  groundB. 

11.  A  sale  of  the  property  and  a  division  of  the  proceeds 
will  be  more  beneficial  than  a  division  of  the  property. 

The  plaintiff  claims  a  sale  of  Whiteacre,  and  distribution  of 
the  ])roceeds  amon^  the  parties  interested. 

Clam  for  Pariitimi  or  Sale  m  an  Aciion  by  Persons  eniUM  /o 
7}wre  fJtan  one.  Moiety  cf  the  Property. 

1.  By  indentures  of  marriage  settlement  dated  the  lit  of 
December,  18G0,  and  made  I)etween  A.  of  the  first  part,  B.  of 
the  second  part,  and  C.  and  D.  of  the  third  part,  the  Lmi^ 
estate  in  the  county  of  Kent  was  conveyed  to  C.  and  D.  in 
trust  for  A.  for  life,  and  alter  his  decease  snbject  to  a  jouitaR 
for  B.  in  trust  for  all  the  children  of  the  marriage  of  A.  and  B. 
in  etjual  shares. 

2.  B.  died  in  A.'s  lifetime. 
8.  A  died  on  May  17,  1882. 

4.  There  were  seven  children  of  the  marriage,  uainely,  the 
plaintiffs  E.,  F.,  and  G.,  and  the  defendants,  H.,  J.,  K.,  »d 
L.  K.  and  L.  are  infants. 

r>.  By  an  indenture  dated  August  1,  18h3,  the  defcndnt 
II.  for  value  conveyed  two  e<{ual  third  (larts  of  his  share  in  the 
estate  to  the  plaintiff  E. 

<;.  The  Langley  estate  consists  of  a  mansion^  park,  grounda, 
several  fanns,  and  the  manc»r  of  Langley. 

7.  A  sale  of  the  property  and  a  division  of  the  proceeds  viD 
be  more  beneficial  than  a  division  of  the  pro[)erty. 

The  plaintiff  claims  a  sale  of  the  Langley  estate  and  dMtri- 
bution  of  the  proceeds  among  the  parties  interestetl. 


^ 


PABTVEBSHIP,  4^1 

Partnership  {a)» 

Action  hy  Executor  of  deceased  Partner  for  an  Account  and 
Wityling-vp  of  Partnership  Business. 

1.  On  Jnne  1, 1880,  A.,  B.,  aud  C.  entered  into  partnership 
88  wholesale  druggists  for  ten  years. 

2.  On  July  81,  1882,  A.  died,  having  by  his  will  dated  July 
27,  1882,  appointed  the  plaintiff  his  sole  executor. 


(«)  By  the  Judicature  Act,  1873,  s.  34,  partnership  actions  involving 
the  taking  of  accounts  or  a  dissolution  of  the  partnership,  are  to  be 
hrought  in  the  Chancery  Division. 

Ab  a  general  rule,  the  Court  will  not  decree  si^ecific  j)crfonnancc  of  an 
Mmcment  for  a  partnership,  damages  being  a  more  appropriate  remedy 
(Jaoott  ▼.  ItaffHtfHf,  L.  R.  7  £q.  112)  ;  but  it  may  do  so  if  the  contract  ban 
been  partly  performed,  and  the  contract  is  for  a  partnership  for  a  definite 
time  (^Cratwkaff  v.  Maule,  1  Swan.  510).  But  the  Court  will  restrain  a 
Ixreach  of  partnership  articles  by  injunction.  A  partnership  may  come 
te  aa  end  by  the  agreement  of  the  partners,  or  by  effluxion  of  time,  or  by 
maj  partner  dying,  becoming  bankrupt,  or  being  convicted  of  felony,  or 
aiMJgning  all  his  property.  The  Court  will  also  decree  a  dissolution  if  WlienCnart 
the  partnenhip  contract  is  tainted  with  fraud,  or  if  eitlicr  party  grossly  will  decree 
Tiolates  the  imrtnership  articles.  If  the  relations  of  the  partners  are  dissolution. 
each  that  the  Court  sees  that  they  cannot  carry  on  business  together,  it 
will  decree  a  dissolution ;  but  it  will  not  interfere  in  cases  of  tiifling 
bieachca,  or  where  there  is  a  mere  partnership  squabble.  A  dissolution 
would  be  decreed  against  a  partner  who  wrongfully  and  habitually  neg- 
lected the  bnsiiLess,  or  who  should  become  permanently  unfit  to  do  his 
doty,  at  by  becoming  insane.  See  Javneey  v.  Knoiolen^  29  L.  J.  Ch.  95 
a  case  of  fraud  an<l  quarrels,     (.^f.  SnelV«  Principles  of  EfiKity^  pp.  499, 

The  Court  may  appoint  a  receiver  and  manager  of  the  bu8in?ss,  1>ut 
thie  is  not  done  unless  the  suit  is  for  a  dissolution. 

If  the  action  is  not  for  a  dissolution,  but  merely  for  tin  account,  the 
eeooeat  will  only  be  directed  at  tlie  suit  of  the  party  complaining  up  to 
the  cOQuncncement  of  the  action.  As  to  the  principle  upon  which  the 
aocoQiits  are  taken,  see  Browne  v.  Collin*,  L.  R.  12  Eq.  58(> ;  Ibbittson  v. 
SUm^  L.  a.  1  £q.  188  ;  and  Dean  v.  Maodowell,  8  Ch.  Div.  345. 

A  co-partnership  in  profits  is  a  co-partnership  in  the  assets  by  which 
ih^  are  made.    CStient  v.  Si/ergj  1  App.  Cas.  174,  per  Cairns,  L.  C.) 

Bj  the  Partnership  Act,  1865  (28  Sl  29  Vict.  c.  86),  it  Is  provided  that :    The  Part. 
— ^Im  adnmoe  of  money  by  way  of  loan  to  a  person  engaged  or  about  to   nc:*slnp 
enipage  in  any  trade  or  undertaking  upon  a  contract  in  writing  with  such    Act,  1865. 
penKm,  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the 
ptoAtty  or  shall  receive  a  share  of  the  profits  arising  from  carrying  on 
floch  trade  or  undertaking,  shall  not,  of  itself,  constitute  the  lender  a 
partner  with  the  person  or  the  persons  carrying  on  such  trade  or  under- 
taking, or  render  mm  respoilsible  as  such. 

NTo  oontiect  for  the  remuneration  of  a  servant  or  agent  of  any  (M^rsou 
engaged  in  any  trade  or  undertaking,  by  a  share  of  the  profits  of  such 
tnde  or  undertaking,  shall,  of  itself,  render  gach  sen-ant  or  agent  re- 
apondMe  at  a  partner  therein,  nor  give  him  the  rights  of  a  partner. 

Ko  penon  being  the  widow  or  child  of  the  deceased  partner  of  a 
trader,  and  receiving  by  way  of  annuity  a  portion  of  the  profits  made  by 

o  G  2 
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n.  On  Aii<r.  17,  1882,  the  plaintiff  proved  the  will. 
4.  The  assets  of  the  partnership  and  the  debts  due  by  the 
partnership  on  July  31,  1882,  have  not  been  got  in  and  paid. 

Provisions      f^uch  trader  in  liis  }>u8iiics8,  shall,  by  reason  only  of  snch  receipt,  be 
of  the  deemed  to  lie  a  {mrtner  of  or  to  be  subject  to  any  liabilities  incaned  bj 

Partuorship    such  trader. 

Act,  18(55.  No  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  any  business  in  consideration  of  the  sale  by  him  of  the  j^ood- 
will  of  such  business,  shall,  by  roa^tou  only  of  such  receipt,  be  deemed  to 
be  a  partner  of,  or  be  subject  to  the  liabilities  of  the  person  canyio^ 
on  such  business. 

In  the  event  of  any  such  tnuler  as  aforesaid  being  adjudged  a  bank- 
rupt, or  taking  the  l)enefit  of  any  Act  for  the  relief  of  Insolvent  Debtors, 
or  enterinjj  into  an  arrangement  to  pay  his  cnxlitors  le«»  than  20*.  in 
the  pound,  or  dyinjr  in  insolvent  circumstances,  the  lender  of  any  soch 
loan  as  nfore'*ai<l  shall  not  be  entitled  to  recover  any  |>ortion  of  his  prin- 
cipal, or  of  the  profits  or  interest  pa\'ablc  in  rcs]>ect  of  such  loan,  nor 
shall  any  snch  vendor  of  a  goodwill  as  aforesaid  Ixi  entitled  to  reci)Ter 
any  such  profits  as  aforesaid,  until  the  claims  of  the  other  crediton  of 
the  said  trader  for  valuable  consideration  in  money  or  money's  worth 
have  l)een  Ratisfie<l. 

In  order  to  bring  a  case  within  the  statute,  where  the  transaction  b 

alleged  to  have  Ix^n  one  of  loan  merely,  there  must  be  a  contnct  ia 

writing,  and  the  document  must  sh(.>w  on  the  face  of  it  that  the  truuM- 

Decisions       tion  is  one  of  loan,  and  parol  testimony  to  var}'  it  is  inadmissible.  (Sgen 

on  the  Act.    ▼.  Syerg,  1  App.  Cas.  174.)    The  statute  has  not  received  a  very  libenl 

construction  {JPoolnj  v.  Driver^  5  Ch.  Div.  458),  and  great  cape  is  neoei- 

sary  on  the  part  of  persons  who  wish  to  take  advantage  of  its  proviiiotf. 

(Cf.  Holme  v.  Hammond,  7  Ex.  218  ;  />  parte  Mill*,  re  Tee*,  L.  R.  * 

Ch.  r>(>9.)    The  Act  applies  to  a  loan  marie  u|)on  the  i>crsoiuil  TespooA- 

bility  of  the  trader  or  traders  to  whom  it  is  made,  ami  not  to  a  loiB 

made  on  the  security  of  the  business.    {Ex  jfarte  XhlhasMe.  7  Ch,  Un. 

oil.) 

Partners  Actioiu  hetwecn  jHirtnern,] — As  a  general  nde  one  (yartner  could  not 

cannot  l)eforc  the  Judicature  Acts  came  into  force  sue  another  member  of  his 

generally       firm  in  a  Court  of  law.    There  were  a  few  exceptions  to  tliia  rule,  as  tot 

sue  each        instance,  where  a  partner  sued  another  for  breach  of  an  ngjeemcnt  to 

oUier  at         enter  into  a  partnership (fi'a//*  v.  Lvehle, 2  Stark.  107)  ;  or  if  onepartner 

law.  was  turned  i>ut  by  the  other  or  others  {Greenham  v.  ft  ray,  4  Ir.  CnTsOl). 

Again,  if  no  matter  of  account  was  involved,  and  if  the  damages  mifJBS. 

to  be  obtained  would  not  belong  to  the  firm,  or  would  not  have  to  be 

paid  out  of  the  funds  of  the  firm,  an  action  at  law  was  maintainable, 

in-espective  of  the  state  of  the  accounts  between  the  partners.    Thus  aa 

action  for  not  rendering  an  account  {Owxton  v.  Ogh\  13  East,  538):  sn 

action  for  a  penalty  stipulated  to  be  i«iid  for  breach  of  agreement  {lUint' 

Imrnt  v.  Jiatrs,  3  Bing.  463);  an  action  for  not  indemnifying  the  plaintiif 

against  a  debt  ( ^yant  v.  livt'n\  I  Bing.  18) ;  an  action  for  not  putting  the 

plaintiff  in  funds  to  enable  him  to  defray  ex|)enscs  as  .agreed  (Hrmcn  t. 

When  they    Tajn^cot,  ♦>  M.  &  W.  119);  have  all  been  held  to  be  maintainable  by  one 

^o*  partner  against  his  co-partner  or  co-partners. 

Hie  concluding  words  of  R.  S.  C.  1883,  Order  XVI.  rale  14,  do  not 
seem  altogether  to  settle  the  doubt  raisc<l  by  Ex  parte  Yimna,  19  Ch.  Hr. 
124,  whether  the  corrcs|>onding  rule  applied  to  a  i>artnerahip  dunlfsd 
1>efore  the  issue  of  the  writ.  But  judgment  in  such  an  action  woaM  mK 
2>cr  Kv  bind  a  partner  who  had  retinxt  and  who  was  neither  served  m 
partner  nor  had  admitted  in  the  pleadings  that  he  was  or  *»^  been  a^ 
judged  to  be  a  partner.     {Ibid.) 
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The  plaintiff  claims  : 

(1)  An  account  of  the  partnership  debts,  assets,  and  trans- 

actions, and  all  necessary  inqoirics. 

(2)  Payment  of  A.'s  share  of  the  net  assets  of  the  partner- 

ship. 
(8)  If  necessary,  a  receiver. 

Action  against  Partner  far  Breach  of  the  Partnership  Articles, 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's  breach 
of  contract  to  enter  into  partnership  with  the  plaintiff  for  ten 
years  fix)m  June  24,  1883.  The  contract  is  contained  in  an 
indenture  dated  the  22nd  of  June,  1883,  and  made  between  the 
plaintiff  and  the  defendant. 

2.  On  June  24,  1883,  the  defendant  refused  to  fulfil  the  said 
oontracty  and  refused  to  admit  the  plaintiff  to  the  partnership 

Where  the  writ  in  an  action  is  issued  against  a  partnership  firm  in  the 
name  of  the  firm,  the  judgment  must  be  against  the  firm,  and  it  cannot 
be  entered  separately  against  an  individual  and  member  of  the  firm  who 
has  made  default  in  api)earing  to  the  action.  (^Jackson  v.  Litchfield,  8 
Q.  B.  D.  474.) 

The  form  of  the  proceedings  is  most  material.  Thus  in  the  very  recent  Procedure 
"  d  MwHJtfrrv.  If^rilfoHf  11  Q.  B.  D.  43r>,  the  plaintiff  issued  a  wiit  inactions 


against  the  firm  of  R.  k  Co.  U.  only  appeared  to  the  writ,  and  the  against 
nuontifF  delivered  statement  of  claim  agaiIL^t  11.,  Kued  as  *'  ]{.  <S:  Co."  Issue  finng, 
htLYing  been  joine<L  the  case  proceeded  to  trial,  when  a  verdict  for  the 
plainti^  was  taken  by  consent,  and  judgment  signed  against  "  It.  sued  as 
1L  &  Co."  The  plaintiff  having  subsequently  discovered  that  C.  had 
been  a  member  of  the  firm  of  K.  k.  Co.,  applied  for  an  order  to  amend 
the  judgment  by  making  it  in  accordance  with  the  writ,  a  judgment 
flgainBt  the  firm  of  R.  &  Co.  Held  that  the  amendment  ought  not  to  be 
allowed,  for  the  plaintiff,  although  he  acted  in  ignorance  of  the  facts, 
nrait  be  taken  to  have  elected  to  sue  R.  alone,  and  was  concluded  by  the 
form  of  the  proceedings  subsequent  to  the  api)earance. 

Wbexe  a  change  takes  place  in  the  constitution  of  a  firm,  creditors  of 
the  old  firm  may  so  deal  with  the  new  firm  as  to  be  held  to  have  elected 
to  discharge  the  old  firm  and  to  accept  the  new  firm  as  their  debtors. 

In  regard  to  another  class  of  cases  in  which  it  is  sought  to  make  a  Liability  of 
retiring  partner  liable  for  debts  of  the  firm  incurred  after  his  retirement,  retiring 
on  the  ground  of  a  continuous  holding  out,  the  retirement  not  having  partner, 
been  {mbli^ed,  it  is  to  be  remembered  that  the  retiring  partner  is  liable 
on  the  ground  of  estoppel  only.    It  was  so  held  in  the  late  case  of  Scarf 
T.  JardiHt,  7  App.  Cas.  345 ;  51  L.  J.  C.  P.  613. 

An  action  and  a  judgment  against  two  persons  who  had  borrowed 
money  from  the  plaintiffs  (although  the  judgment  is  unsatisfied)  consti- 
tate  a  bar  to  another  action  brought  by  the  same  plaintiffs  against  a 
third  person,  who  is  afterwards  discovered  to  have  been  really  interested, 
as  a  partner,  with  the  two  debtors  in  the  business  for  the  purpose  of 
wfaicn  the  money  had  been  borrowed.  (^Kendall  v.  Iltimilftm^  4  App.  Cas. 
fiOi.)    This  lesnlt  does  not  dei)end  on  the  doctrine  of  election. 
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premises,  or  to  carry  on  the  partnership  bfumeis  with  the 
plaintiff. 

The  plaintiif  claims  £500  damages. 

Defence. 

The  defendant  says  that : — 

1.  He  did  not  refuse  to  fulfil  the  contract  or  to  admit  the 
plaintiff  to  the  partnership  premises  or  to  cany  on  the  pntner- 
ship  business  Avith  the  plaintiff. 

2.  It  was  a  condition  precedent  to  the  partnership  and  the 
execution  of  the  contract  that  the  plaintiff  should  pay  a  preminffl 
of  £1000  to  tlie  defendant,  which  he  has  not  done. 

Action  for  Dissolution  of  Fartfiership. 

1.  The  plaintiff  on  December  20,  1875,  entered  into  partntt^ 
-ship  articles  with  the  defendant  for  ten  years. 

2.  The  defendant  has  broken  the  partnership  arfcides  is 
follows  : — 

(1)  He  has  become  surety  for  A.  B.  in  a  bail  bond  for  £500 

without  the  plaintiff's  consent. 

(2)  He  has  sold  and  delivered  partnership  effects  to  C.  D. 

after  being  forbidden  by  the  plaintiff  so  to  do. 

(3)  He  lias  pawned  the  partnership  effects  to  E.  F. 

(4)  He  has  accepted  bills  of  exchange  in  the  partnersfaq) 

name,  and    applied    the    proceeds    to    his  privik 
purposes. 

(5)  He  has  habitually  neglected  to  attend  at  the  partnerdup 

place  of  business,  aud  to  perform  the  ordinaij  woik 
of  a  partuei'. 

The  plaintiff  claims  : — 

(1)  Dissolution. 

(2)  Accounts  and  inquiries. 

(3)  A  receiver  and  mana*rer. 

Actum  by  incoming  Partner  for  Dissolution  and  rttmmef 

Preniivm  and  otiier  Relief 

The  plaintiff  was  induced  by  the  fraud  of  the  defeodHtli 
enter  into  paitnership  witli  the  defendant  in  the  boBfauarjDf 
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xnaQafiactnring  chemists  from  December  11,  1877,  and  iu  con- 
sideration thereof  and  of  a  fifth  sharo  of  the  goodwill  and  assets 
of  idle  business  to  pay  and  he  did  pay  to  the  defendant  the  sum 
of  £5000. 

2.  The  said  finand  was  as  follows  :  The  defendant  by  letters 
dated  the  1st  and  3rd  of  December,  1877,  falsely  and  fraudu- 
lently rqiresented  to  the  plaintiff  that  his  average  yearly  profits 
in  the  said  business  were  £10,000,  and  that  he  had  500  cus- 
tomers in  the  said  bnsiiiess. 

8.  The  said  average  yearly  profits  did  not  exceed  £800,  and 
the  number  of  customers  did  not  exceed  40,  as  the  defendant 
well  knew  when  he  made  the  said  representations. 

4.  The  plaintiff  has  paid  the  sum  of  £2000  in  satisfaction  of 
certain  debts  of  the  partnership. 

The  {daintiff  claims  : 

(1)  Bescission  of  the  partnership  contract,  or  a  dissolution. 

(2)  Accounts  and  inquiries. 

(3)  A  receiver  and  manager. 

(4)  Payment  of  £7000  and  interest. 

(5)  A  declaration  that  the  plaintiff  is  entitled  to  a  lien  or 

charge  upon  the  partnership  assets  in  respect  of  the 
said  sums  of  £5000  and  £2000,  and  of  any  other 
sums  payable  by  him  in  respect  of  the  partnership. 


Patents  {a). 
Injunction,  Ac,  for  Infringement  of  Patent. 

The  defendant  has  infringed  the  plaintiff's  patent,  No. 
14,084,  granted  for  the  term  of  14  years  from  the  21st  May, 

(a)  The  Iaw  regarding  patents  for  inventions  is  from  December  31 ,    Patent  Act 
1883,  violated  by  the  statute  46  is.  47  Vict.  c.  57,  bj  which  it  is  pro-    ^f  \%^Z, 
Tided  in  Section  5 : 

(1)  An  appUcation  for  a  patent  must  be  made  in  the  form  set  forth 
ia  the  Fint  Schedule  to  tliis  Act,  or  in  sach  other  form  as  may  be  from 
time  to  time  prescrilied ;  and  munt  be  IdEt  at,  or  sent  by  poet  to,  the 
Platent  OflSce  in  the  prescribed  manner. 

(2)  An  application  must  contain  a  declaration  to  the  effect  that  the 
ap{)licant  ia  in  poasession  of  an  invention,  whereof  he,  or  in  the  case  of  a 
jrajit  applicaticm,  one  or  more  of  the  applicants,  claims  or  daim  to  be 
the  tme  and  fint  inventor  or  inventors,  and  for  which  he  or  they  desire  s 
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1880,  for  ccrtaiu  improvements  in  the  mannfactore  of  iron  and 
steel,  whereof  the  plaintiff  was  the  first  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  further  infringement  and  £100  damages. 
Particulars  of  breaches  are  delivered  herewith. 


j^^^^jug  or  desire  to  obtain  a  patent ;  and  mu»t  be  accom|)anicd  by  either  « 

proTiflions  provisional  or  complete  specification. 

of  the  Pa-  C^)  ^  provisional  npccification  must  describe  the  nature  of  the  inven- 

tent  Act  ^ioTif  and  be  accompanied  by  drawings,  if  required. 

1  oQQ      '  (5)  A  specification,  whctlier  provisional  or  complete,  must  commence 


with  the  title,  and  in  the  case  of  a  complete  specification,  must  end  with 
a  distinct  statement  of  the  invention  claimed. 

Sec.  (>.  The  Comptroller  shall  refer  ever^'  application  to  an  examiner, 
who  shall  ascertain  and  report  to  the  Comptroller  whether  the  nature  of 
the  invention  has  been  fairly  described,  and  the  appUcation,  upedficatioiu 
and  drawings  (if  any)  have  been  prepared  in  the  prescribed  manner 
and  the  title  sufiiciently  indicates  the  subject-matter  of  the  invention. 

Sec.  7  (1)  If  the  examiner  reports  that  the  nature  of  the  inventiflo  ii 
not  fairly  describcil,  or  that  the  application,  specification,  or  drawing!  hM 
not  or  have  not  been  prepared  in  the  prescriljcd  manner,  or  that  the  title 
does  not  sufficiently  indicate  the  subject-matter  of  the  inycntioD,  tte 
Coni})troller  may  require  that  the  a]>plication,  specification,  or  dimwingB 
be  amended  before  he  ])roceeds  with  the  application.  (2)  Where  t£e 
Comptroller  requires  an  amendment,  the  applicant  may  appeal  fzam  hii 
decision  to  the  law  officer.  (3)  The  law  officer  shall,  if  required,  hear, 
the  ap})licaut  and  the  Comptroller,  and  may  noake  an  order  detemixning 
whetlier  and  subject  to  what  conditions,  if  any,  the  application  shall  be 
accepted.  (4)  The  Comptroller  shall,  when  an  application  has  bees 
accepted,  give  notice  thereof  to  the  applicant  (5)  If  after  an  appliei- 
tion  lias  l)oen  made,  but  before  a  patent  has  been  sealed,  an  apphcatioo 
is  made,  accompanied  by  a  si>ecification  bearing  the  same  or  a  similir 
title,  it  shall  be  the  duty  of  the  examiner  to  report  to  the  Comptitilkr 
wlicther  the  specification  appears  to  him  to  comprise  the  same  invention. 
and  if  he  rei)ort8  in  the  affirmative,  the  Comptroller  shall  give  notice  to 
the  applicantK  that  he  has  so  rc|x:)rtcd.  (H)  Where  the  examiner  reports 
in  Uie  iiffirmative,  the  C\)roptroller  may  cletemiijie,  suV)ject  to  an  appeal 
to  the  law  officer,  whether  the  invention  compriseil  in  both  applications 
is  the  same,  and  if  so,  lie  mny  refuse  to  seal  a  patent  on  the  application 
of  the  second  applicant. 

Sec.  11.  Any  person  may  at  any  time  within  two  months  from  the  date 
of  the  advertisement  of  the  acceptance  of  a  complete  specificmtion  give 
notice  at  tlie  Patent  Office  of  opposition  to  the  grant  of  the  patent  on  the 
ground  of  the  applicant  having  obtained  the  invention  from  him  or 
from  a  person  of  whom  he  is  the  legal  representative,  or  on  the  gronnd 
that  the  invention  has  been  ]>atented  in  this  country,  ur  on  an  appliea- 
tion  of  prior  dnte,  or  on  the  ground  of  an  examiner  having  reported  to 
the  Comptroller  that  the  specification  api>ears  to  him  to  compriaethe 
same  invention  as  is  comprised  in  a  si)ecification  bearing  the  same  or  a 
similar  title  and  accompanying  a  previous  application,  but  on  no  other 
ground.  (2)  Where  such  notice  is  given  the  Comptroller  dtiall  give 
notice  of  the  opposition  to  the  applicant  and  shall,  on  the  i^ypiratiflB  of 
those  two  months,  after  hearing  the  applicant  and  the  perion  so  gniVf 
notice,  if  desirous  of  l>eing  heard,  decide  on  the  caae,  hot  iahjeet  to 
appeal  to  the  law  officer.  (8)  The  law  officer  shall,  if  reqidrea,  hnr 
the  applicant  and  any  person  so  giving  notice,  and  being  in  the  opfauoi 
of  the  law  officer  entitled  to  be  heard  in  opposition  to  the  gnuati  aoi 
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Defence. 

The  defendant  says  that : — 

1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 


ahftU  determine  whether  the  grant  ought  or  ought  not  to  be  made.    (4)  Loading 
The  law  officer  may,  if  he  thinks  fit,  obtain  the  assistance  of  an  exixsrt,  prorisions 
who  shaU  be  paid  such  remuneration  as  the  law  officer,  with  the  consent  of  the  Pa- 
cf  the  Treasury,  shall  appoint.  tent  Act, 

Sec  28  (1)  In  an  action  or  proceeding  for  infringement  or  revocation  1883. 
of  a  patent,  the  Court  may,  if  it  thinks  fit,  and  shall  on  the  request  of  either 
of  the  parties  to  the  proceeding,  call  in  the  aid  of  an  assessor  speciaUy 
qualified  and  try  and  hear  the  case  wholly  or  partially  with  his  assist- 
anoe ;  the  action  shall  be  tried  without  a  jury  unless  the  Court  shall 
otherwise  direct.  (2)  The  Court  of  Ai)peal  or  the  Judicial  Committee 
of  the  Privy  Council  may,  if  they  sec  fit,  in  any  proceeding  l3efore  them 
xeipectively,  call  in  the  aid  of  an  assessor  as  aforesaid.  (3)  The  remu- 
nenition,  if  any,  to  be  paid  to  an  assessor  under  this  section,  shall  be 
detemiined  by  the  Court,  or  the  Court  of  Appeal,  or  Judicial  Committee 
as  the  case  may,  and  be  paid  iA  the  same  manner  as  the  other  expenses 
of  the  execution  of  this  Act. 

Soc  29  (1)  In  an  action  for  infringement  of  a  patent  the  plaintiff  must 
deliver  with  his  statement  of  claim,  or  by  oixier  of  the  Court  or  the 
Judge  at  any  subsequent  time  particulars  of  the  breaches  complained  of. 
(2)  The  defendant  must  deliver  with  his  statement  of  defence,  or  by 
oraer  of  the  Court  or  a  Judge  at  any  8ul)scquent  time.  ])articulars  of  any 
ol^ections  on  which  he  relies  in  supjxjrt  thereof.  (3)  If  the  defendant 
diqpates  the  validity  of  the  patent,  the  particulars  delivered  by  him 
moat  state  on  what  grounds  he  disputes  it,  and  if  one  of  those  grounds 
is  want  of  novelty,  must  state  the  time  and  place  f»f  tlio  previous  publi- 
cation or  user  alleged  by  him.  (4)  At  the  hearing  no  evidence  shall, 
except  by  leave  of  the  Court  or  a  Judge,  Ix;  admitted  in  proof  of  any 
alliQ^  infringement  or  objection  of  which  particulars  are  not  so 
deliveied.  (5)  Particulars  delivered  may  be  from  time  to  time  amended 
\gj  leave  of  Uie  Court  or  a  Judge.  (6)  On  taxation  of  costs  regard  shall 
be  had  to  the  particulars  delivered  by  the  plaintiff  and  by  the  defendant, 
and  they  respectively  shall  not  be  allowed  any  costs  in  respect  of  any 
paiticiLUur  delivered  by  them  unless  the  same  is  certified  hy  the  Court  or 
a  Judge  to  have  been  proven  or  to  have  been  reasonable  and  proper 
without  regard  to  the  general  costs  of  the  case. 

Sec  30.  In  an  action  for  infringement  of  a  patent  the  Court  or  a  Judge 
may  on  the  application  of  either  party  make  such  order  for  an  injunc- 
tion, in^)ection,  or  account,  and  impose  such  terms  and  give  such  direc- 
tions leqiecting  the  same  and  the  proceedings  thereon  as  the  Court  or  a 
Jndge  may  see  fit. 

Sec  31.  In  an  action  for  infringement  of  a  patent,  the  Court  or  a  Judge 
may  certify  that  the  validity  of  the  patent  came  in  question,  and  if  the 
GooTt  or  Judge  so  certifies  then  in  any  subsequent  action  for  infringe- 
ment the  plaintiff  in  that  action  on  obtaining  a  final  order  or  judgment 
in  his  favonr  shall  have  his  fnU  costs,  charges,  and  expenses  as  between 
solicitor  and  client,  unless  the  Court  or  Judge  trying  the  action  certifies 
that  he  on^t  not  to  have  the  same. 

Sec  32.  Where  any  person  claiming  to  be  the  patentee  of  an  invention 
by  circnlaiB,  advertisements,  or  otherwise  threatens  any  other  person  with 
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■-.  .-»:"  V  :_j    "■  -:._•  ■*-:;-    „  :s  .'•'<  '.  :l  .  x:  \  zilaj  'A-ZAir.  an  iujuaction 
£j^;:.-:  :l.r  -.'I'-il  lir.-ir  •/?  ---.n  tirear*.  ir.«i  mar  recovier  sncii  cbump' 

-«*:.  *£'.■:.  .r  ;  -r  iiri-itr  *  'rhi-^r.  the  :iiivai*  Kiaced  was  not  in  tei 
■r.  :-  f-"l:.r  ™-:s-  .:  vi"  '.-_-.i.  r: _•■.:«  --f  the  iwr?*»ii  making-  «ncii  thiat»: 
:':  .ri  irii  v-i:  *.L:.-  "«;•.::  -  *Lrtll  n.:  at-plv  ii  the  }«r^^  makxnjr fncb 
rlreri:-  wi-L  ■':■..-    '..!.j-:.-  .       r:2--.-:*'>**  a::'i  rit»i-.-cnies  an  anion  ftf 

I..  J  I---.  La  -A  „■.-:..•.  ::it:.  Ln-  "r-^-.i:  a  v-.- ■Iuti«'n  "f  a  i«ceiit.  theexi^ 
•.n-.-v  f  aii  ::.:•=:.":  :.  t-.-  vj.  ;ri:-  :t  :<  immaterial.  (.Sr*"tf4lT.  .liHirr*«.4 
C.  F:.  ^.•J.i  Pr.-  :  ir^^z  -no  d.  i- L-Loit  -arid  the  paten: L-<i  article  witboM 
•  riiitn; .  ■:■:  '.J.-  :.avi;  .:  :;jfc  •.  :r  i.r  i»r*?-iit-«l  it  t«-  be  made  was  bdd 
"'iili'.-i'.-ri:  -.  war-.:.;  a  ;  ;r}  :*.  tirniirij  that  an  infrin^ment  had  beoi 
f^tznmii':-:.  y\l.'  y  -..  Li-'.'.r.  2\*  L. -T.  C.  r.  27.*.!  So  the  feUbiF 
art:ol».''  ii::.'i..-  '  v  'I.r:  r  iitcLt'-^i  ru:irLirie.  rveii  thviusrh  the  dc£eiHlam  dii 
not  kh-  A  ..f  :L-.-  t^ttnt.  (^FT-w/ir  v.  JHu^hriH-k.  L  K.  5  £x.  37.)  Tie 
jilaiijtiff  ::.  >*  j.r  '.-.  v.-::*:zk-  tL-.  fr».-A'.:i  >  <loiiie-i  that  the  article  vai ntf 
ina<i>.-  r*v  Iiim  ••:  (.i^a^r-rn:.     ;  Hr'fji  v.  U'iVm»ftr.  L.  K.  ti  Ch.  239.) 

It  L*  itj  <U.L*:^-:^-  :-..a*  th"  •J>-:V:idaiit's  servants  had  in  the  eoaxK  d 
their  :/u-;ri^r~»  ■;  a-iiiitteil  tliv  ::.fr!ri:remeiir  •••.•nirary  tv  h\s>  cxpre»  direc- 

li. !:?.   (//f''*  T.  za'  r;^r/'.  I..  K.  :i  «:h.  42i».) 

T*  •  i  in  I  p'.'T*.  t  hv  Kih :  •- !  1 1'.-«  i  a  T  t  io  i '  ■  from  abri>ad  w  hen  t  he  {>atent  did  M( 
t-xti'nd  i>?y.jri'i  Eiijlan-l  i"  an  iii:ri!iirenient.  (^E/tttM.W  v.  JfoMrfirr^h.^ 
1»  Eq.  217.  I  Ev'.-::  in  such  tir«".ini*tanf.'e'i  th«?  traii'.itonr  reitinp  of  tbr 
jjatvntfl  ar:ii.;';  :i;  Kn:Tiaaii  wa*  ht.M  to  Ijc  iin  iniriiigi'ment.  (ifr-ff*  t. 
.Vm />#•«.  L.  U.  s  «_h.  lii".' :  arliinj.  I..  K.  ."  H.  L.  1.) 

T!ir  <'r''.ni  i.-  n*  •  Umn-.l  l.y  j.-itci--  |iatent.and  v-onM.H juent I r  cannot  be 
tf  u  i  1  ty  .  -f  iin  i  nf  rl  n  ,'••  m-.- 1 1 : .  (/'.#/  ^  /*#  r  v.  /"A*-  /^i.  ^ , « .  35  L.  J  J  Q.  B.  2UU.1 
Ihi**  dtx>  n<it  apply  til  i-untrai-TMr-  under  tbi-  Cr.»wn.  (^ThomnA  t.  JW 
f^Mt'f^n.  L.  K.  a  I<»  Q.  K.  1:^1.)  When  a  {latent  has  been  prohinged.  it  k» 
liven  u«uul  ro  in<<n  a  otntlititin  n.-<er\-ing  the  ri^its  uf  the  Crown.  C& 
Aopier*  I*attnt.  ♦'»  App.  <.«.*.  174.) 

M/Msvn'  of  daniHtjrii.^^  —If  the  plaintiff  has  been  in  the  habit  oCUchh- 
intr  the  n«-*  -if  the  invrniiMn  for  a  tixed  rr.»yalty,  such  roralty  will  1«  the 
mefljfure  •»£  <laniH(:e<<  furtliL-  infriiiLrenient  of  the  patent.  unleRt  peihipi 
ht'  has  \M'.'-n  in  tlic  hahit  of  rhar^iui:  infrii^^rs  with  a  hifrhcr  royalty,  ic 
wliic'Ii  ca-c  the  liijrhtT  rovaltv  niav  W,  jrivcn  a-*  d:)niA^'s.  (^I^hmwJIh-L 
U  K.  5  Ei[.  si.) 

JkicHfi*.'] — i{v<ide.»  the  denial  of  breach,  as  to  which  the  faccediiig 
authorities  will  lie  fnuml  uH^ful.  the  defendant  may  nine  thefbllowvi 
defences  aniun&r  <  it  hers  :  — 

jM'Hutl  of  Hon  it t/.] — Prior  use  of  the  patented  article,  even  thM^wA 
;reneral.  if  the  use  was  not  si-fret.  will  avoid  the  patent.  (^Otrmmitri. 
Smith,  H  M.  A:  W.  300  :  Patftrn,*H  v.  Ga9  Cv„  H  App.  Caa.  2S».)  B  thi 
]>rior  n»e  was  public,  it  (l'te<  not  matter  that  the  penk»n  naing  it  aaie  % 
K.'cit.'t  of  the  )>nxe8S.  {JUoth  v.  Smith,  23  L.  J.  Q.  K  1«6.)  U  fti  Mt 
n(H.*e>ihary  in  order  to  invaliditte  the  )»atent  tn  show  that  the  artkli  M 
iM-en  previously  ninnufactiire<l  for  sale.  iBrffn  v.  Xeiitom^  mmpmu)  Ih> 
e.Khibi(ion  of  a  uKcless  marOiine  whieh  turns  out  a  failure  wiu  not  aAet 
the  rijfht  of  a  patentee,  wlio  subsequently  makes  a  meftal 
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Aclivn  by  Aasigme  of  a  Patent  against  an  Infringer  for  an 
Injunction  and  an  Account  of  Profits. 

1.  On  the  1st  of  January,  1883,  a  patent,  No.  79,767,  was 
duly  granted  under  the  Great  Seal  to  A.  B.  for  the  term  of 
14  76018  from  the  same  day,  for  certain  improvcmcnto  in  tlie 


though  somewhat  similar  to  the  former  UHclese  oue.  ( J/f/rray  v.  Clatftou. 
L.  R.  7  Ch.  570.) 

The  application  of  an  old  contrivance  to  a  puq)osc  similar  or  analogous   wi^at 
to  that  to  which  it  was  formerly  applied,  i.s  not  sufficient  to  sustain  a   amonnts  to 
patent.    QJIaruutod  v.  Great  Xorthern  liy,  Co.^  31  L.  J.  Q.  15.  198,  and   novelty 
35  L.  J.  Q.  B.  27  ;  Jordan  v.  Motn-e,  L.  K.  1  ('.  P.  624  ;  Parkin  ^r.  Stwcm. 
L.  B.  8  Eq.  358  ;  affirm.  L.  K.  5  Ch.  36.)     However  the  application  of 
an  old  contrivance  or  machine  to  a  purpose  so  different  from  that  to 
which  it  was  before  applied,  that  the  application  would  not  obviously 
■ugsest  it«elf,  nmy  be  the  subject  of  a  valid  patent.    (^Penn  v.  JUhhy, 
L.  R.  2  Ch.  127  ;    Artutld  v.  Jiradhiry,  L.  R.  6  Ch.  706  ;  CanningtOH  v. 
JfMttati,  L.  K.  :>  H.  L.  205.) 

TiuuficieHry  ofsjfrcijicaiwn.'] — The  omission  of  any  part  of  the  j>ro-   (3)  xhe  in- 
Tisional  specification  of  a  i>atent  out  of  the  complete  specification  will   sutficiency 
not  vitiate  the  patent  if  there  be  no  fraud,  and  the  effect  of  the  remainder  of  ^y^^ 
in  not  affected  by  the  omission.    (Pinn  v.  Jiihhy,  L.  R.  2  Ch.  127,  133  ;  8»,ecifica- 
Th4ma»  v.  Wclcfi,  L.  R.  1  C.  P.  192.)    Under  the  old  law  it  was  held  tion. 
that  if  there  be  a  departure  in  the  complete  from  the  provisional  specifi- 
cation,  the  patent  is  bad.   (/V////  v.  Bihhy,  gtijfra.)  A  specification  which 
ptrafeases  to  effect  the  proposed  object  by  eitlier  of  two  ways  is  bad,  if  it 
IB  shown  that  the  object  can  only  be  effected  l)y  one  of  them  (li.  v. 
Oniler,  14  Q.  B.  372,  n.)  ;  even  though  a  competent  workman  would 
adcmt  the  effectual  way.    (Sanwm  v.  IloUiday,  L.  R.  1  H.  L.  315.)    As 
to  the  construction  of  the  specification,  see  IVeymann  v.  Corcoran^  13 
Ch.  Div.  65. 

Non'regiMrathH.'] — Where  a  patent  has  been  assigned  and  the  de-   (4)  Where 
iandant  denies  the  assignment,  the  plaintiff  must  show  that  the  assign-   assignment 
aunt  has  been  registere.l  pursuant  to  15  A:  16  Vict.  c.  83,  s.  35,  for  until  in  ques- 
Tegifltxatiou  the  title  remains  in  the  assignor.     But  the  assignee  may  sue  tion,  want 
the  aarignor  for  an  infringement  before  registration.  {Ilaxml  v.  Wright ^  of  registra- 
L.  IL  10  £q.  609.)  The  registration  relates  back  to  the  date  of  the  assign-   tion. 
ment  so  as  to  include  interim  infringements.    (/^.) 


Renewal. 

The  statute  46  k  47  Vict .  c.  57,  s.  25,  preserves  the  jurisdiction  of  the 
Jndicial  Committee  over  applications  for  renewals.  As  to  the  conditions 
on  which  a  farther  time  may  be  granted  to  a  patentee,  see  In  re  Ad^iir'it 
J^tteni,  6  App.  Cas.  176. 

Under  the  Patent  Law  Amendment  Act,  1852,  s.  43,  when,  at  the  time, 
the  Oourt  was  of  opinion  that  there  had  been  an  infringement  of  the 
patent  hj  the  defendant,  but  held  as  a  legal  ground  that  the  j)atent  was 
•fioid,  it  nftned  togive  the  plaintiff  a  certificate  that  breaches  of  the  patent 
hf  the  defendant  had  been  proved.  (^United  Telephme  Co,  v.  Ilarristm 
Jf  Ok,  21  Ch.  Dir.  720.) 

Before  the  new  Act  it  was  held  (^Iftlitey  v.  Brotherhood,  19  Ch.  Div. 
386)  that  the  holder  of  a  patent,  the  vali  lity  of  which  is  not  impeached. 
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manufacture  of  electric  lighting  machines,  whereof  tjie  said 
A.  B.  was  the  first  inventor. 

2.  By  deed  dated  the  2nd  of  January,  1884,  A.  B.  assigned 
the  patent  to  the  plaintiff. 

3.  The  defendant  has  infringed  the  said  patent. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  further  infiringement,  and  an  account  of  profits,  or 
damages. 

Particulars  of  breaches  are  deUvered  herewith. 

Defence. 

The  defendant  says  that : — 

1.  A.  B.  was  not  the  first  or  true  inventor. 

2.  The  invention  (if  any)  was  not  new. 

3.  The  invention  (if  any)  ^tis  not  useful. 

4.  The  specification  filed  by  A.  B.  does  not  show  in  what 
maimer  the  invention  is  to  be  and  is  performed. 

5.  The  defendant  did  not  infringe  the  patent. 
C.  The  patent  was  not  assigned  to  the  plaintiff. 
Particulars  of  objections  arc  delivered  herewith. 

Rejtly. 

The  plaintiff  sajrs  that : — 

1 .  As  to  the  first  four  paragiiiphs  of  the  statement  of  de- 
fence, in  an  action  of  "X.  v.  3'.,  1884,  X.  No.  700,"  in  the 
Queen's  Bench  Division  (iu  which  tlie  prcsent  plaintiff  wM 
plaintiff),  the  validity  of  the  patent  came  in  question,  and  the 
Court,  on  the  trial  thereof,  so  certified,  and  the  validity  of  the 
patent  was  upheld. 

2.  As  to  the  whole  of  the  statement  of  defence,  he  joim 
issue. 

who  issiicK  notices  agninst  pun*hasin^  certain  articles.  aUeging  tbftt  tli9 
arc  iiifrin^cinents  of  his  pateut,  and  threatcniiif^  legal  proccediiis»ag 
those  who  jtiirchase  them,  was  not  liable  to  an  action  for  the  ii^iny 
to  the  vendor's  trade,  provided  the  notices  were  iiisaed  bond  Jiie^ 
now  s.  32  of  the  statute  40  A:  47  Vict.  c.  67. 

Where  upon  an  assignment  of  a  patent  the  asfd^nee 
himself  and  his  assigns  to  pay  a  certain  royalty  to  the  piffiiilwc^ 
se(]uent  af>signee  taking  with  notice  of  tliis  contract  can  Tcifiwu  to  ^li 
effect  to  it.  {Werdemian  v.  Sticiitd  Generate  d' Eleetrit^i^  19  Gk^m 
246.) 
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AcHm  against  a  Person  claiming  to  he  a  Patentee^  and  uttering 
groundless  Tlireats  of  legal  Proceedings. 

1.  The  defendant,  by  circulars  addressed  to  A.  B.  and  0.  D. 
in  the  month  of  August,  1884,  and  by  advertisements  inserted 
in  the  Standard  newspaper  on  the  7th  and  14th  of  the  same 
month,  claimed  to  be  the  patentee  of  an  invention  for  improve- 
ments in  sewing  machines,  and  threatened  the  plaintiff  and  any 
person  who  should  manufacture  or  use  the  said  invention  with 
an  action  for  infringement. 

2.  The  plaintiff  was  then  using  the  said  invention,  as  the 
defendant  then  well  knew. 

S.  By  reason  of  the  said  threats,  one  L.  M.,  a  customer  of 
ihe  plaintiff,  ceased  to  purchase  from  the  plaintiff  serving 
machines  to  which  the  said  alleged  invention  had  been  applied, 
whereby  the  plaintiff  suffered  damage. 

4.  The  user  as  aforesaid  of  the  said  alleged  invention  was 
not  in  fact  an  infringement  of  any  legal  right  of  the  defendant. 

The  plaintiff  claims : — 

(1)  £100  damages; 

(2)  An  injunction. 


Penalty  {a), 

1.  Claim  in  an  Action  for  Penaltg  of  £100  a  Day  against  a 

Member  of  Parliament. 

1.  The  defendant  A.  B.  was  a  candidate  for  election  to  the 
Honae  of  Commons  at  an  election  held  for  the  borough  of  P., 
and  was,  on  the  1st  of  May,  1884,  declared  duly  elected. 


(a)  **  Where  a  penalty  is  created  by  statute  and  nothing  is  said  as  to  All  penal- 
who  may  recover  it,  and  it  is  not  created  for  the  benefit  of  a  party  tiesjpn'»u!t 
flggriered,  and  the  offence  is  not  against  an  individual  it  belongs  to  the  facU  be- 
Grown  and  the  Crown  alone  can  maintain  a  suit  for  it."  And  **  to  enable  a   long  to  the 
comiiioii  informer  to  maintain  an  action  for  a  penalty  created  by  statute,   Crown, 
interest  in  the  penalty  must  be  given  to  hmi  by  express  words  or  by 
iQBB  imi^catlon."     {Clarke  v.  Bradlaugh,  8  App.  Cas.  354.)    It 

held  that  a  penal^  of  i&500  "  to  be  recovered  by  action  in  one  of 

Her  Majerty's  superior  Courts  at  Westminster,"  which  is  imposed  by  the 
Ftoliamentary  Oaths  Act,  1866  (the  29  &  30  Vict  c.  19),  s.  5,  upon  any 
member  of  the  House  of  Commons,  acting  as  such  in  the  House,  or 
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2.  The  R'tiini  of  the  defendant's  election  expenses,  accom- 
panied l)y  the  declaration  i*equired  by  the  statute  in  that  behalf, 
was  not  transmitted  to  the  retnmin«r  officer  for  the  boronjrh  of 
P.  within  tln'rty-five  days  after  the  said  1st  of  May. 

3.  The  defendant  sat  and  voted  in  the  House  of  Commoiii 


Witliin 
what  time 
informent 
muBt  »ue. 


PcnMlties 
for  illegal 
pRu'tioesi  in 
connection 
«'ith  elec- 
tions. 


I'cnalties 
for  acting 
as  solicitors 
without 
qiialitica- 
tion. 


sitting  daring  any  debate  niter  t]ic  Sneaker  has  been  choaen,  without 
having  made  and  subscribed  the  CAth  thereby  appointed,  cannot  be 
n'fr)vercd  in  nn  action  by  a  common  informer  and  can  lie  tmcd  for 
•  •Illy  by  the  Crown.    (^Jhid.) 

Actions  bmii^rht  by  common  informers  Buing  for  tbcir  own  benefit, 
must  be  brought  within  one  year  of  the  incurring  of  the  penalty  (SI 
Kliz.  c.  .*>).  On  the  other  hand  an  action  brought  by  '*  a  party  grieved.** 
that  is,  to  usi;  the  language  of  Lush,  L.  J.,  in  JiohiHSon  v.  Cvrrey  (7 
Q.  B.  I)iv.  475).  "a  i)cr84»n  who  lias  suntainod  a  legal  low  or  liahiHtjbr 
an  act  done,  in  resjiect  of  which  the  penalty  iri  given."  may  be  comiiienced 
within  two  years  (3  k  4  Wm.  IV.  c.  42).  But  a  ]x*r«)n  who  i«  neither  a 
common  infc^rmer,  nor  a  party  grieved,  and  who  is  <«ning  for  the  heneflt 
of  the  public,  may  bring  his  action  after  the  la})se  of  two  yearA.  (Jltfk'*- 
xnn  V.  (Utrrcy.  xupra.^  The  particular  statute  which  creates  the  offence 
and  gives  the  ivenalty  may  iix  another  time  within  which  the  action  mwt 
1^  brought, 

Tlic  cancB  where  a<;tions  arc  given  for  penalties  arc  '^^^'ry  numeroBS. 
and  a  few  of  them  can  only  be  glanced  at  here.  Bv  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  18H3  (the  4«  &  47  Vict.  c.  51,  !«.  33). 
any  McmlnT  of  Parliament  who  sits  or  votc^^  after  the  day  on  which  the 
i-et'urn  of  his  election  expenses  ought  to  have  l)een  made  without  having 
duly  made  it,  •*  shall  forfeit  £100  a  day  for  every  day  on  which  he  ff>4t« 
wr  votes  to  am/  jtrrxon  irho  ^urxfor  the  samey 

The  7th  Section  of  the  Corrupt  Practices  Act  «..f  1854  is  still  low,  by 
which  any  candidate  at  an  election  who  <//irx  or  prtrcfdr*  a  ribbon  or 
c{H.'ka<lc  for  any  person  living  in  the  constituency  which  he  is  c>>ntcstiDg 
forfeits  the  sura  of  £2  to  such  person  as  sliall  sue  for  the  snnic,  together 
with  full  costs  of  suit. 

The  23  A:  24  Vict.  c.  127.  s.  20.  enacts  that  cvcrj-  i)erson  wli.)  act^  asar. 
attorney  or  solicittjr,  or  who  in  his  own  name  or  in  the  name  of  any  other 
person  in  anywise  acts  as  a  proctor  in  or  with  respect  to  any  proceodine^ 
in  the  Court  <if  Probate  without  l»eing  duly  qualified,  shall  forfeit  fof 
every  such  offence  the  sum  of  £50.  Upon  this  section  it  was  dei*i<1cd  hy 
ilie  ilousc  of  Lords,  in  the  Law  Soricty  of  the  United  Kintjdom  v.  H'rtftr- 
hnr  (8  A  pp.  Ca«.  407),  that  where  law  statiimers  were  nccu^omcd  upon 
the  instructions  and  in  the  name*  of  London  or  country  <iolkiMB 
to  take  to  the  Uegistiy  of  the  Probate  Division  original  wilU  and  the 
engrossments  thereof,  ^^ith  pr<»per  .iffidavits,  and  if  the«ae  were  in  oidff 
to  fetch  away  the  probate,  and  all  the  chaTges  lietween  «N>Ueitor  Mi- 
client  were  made  by  the  solicitors,  and  the  stationers  clmrgo<l  the  solici- 
tors for  their  clerk's  time  only — that  in  these  circumstance^  the  fliatiaMB 
liad  not  acted  as  solicitoi's  and  proctors  and  were  not  liable  li  de 
penalty. 

By  Jtection  15  of  the  Pharmacy  Art,  18fi8  (31  Jc  32  Vict  c.  Ul].flV 
])erson,  who  nr)t  being  a  duly  registered  chemist,  sells  or  onent  AaBUr 
the  sale  of  i>on)on!«.  or  who  uses  the  name  of  chemist  and  drm§b»k 
liable  to  a  )>enalty  of  £5.  It  was  held  in  T^e  Pha rmaremtkwl  Aekffjf 
Great  Britain  v.  The  Ltmdan  and  Proriitrial  Su^pply  AmomittttM^mi^ 
J.  787  (H.  L.),  that  the  word  "'  penon  "  in  the  statate  does  aot 
rorpomtlon.  and  that  a  coq^oration  liaving  a  department  for  tJ 
drugs  under  the  management  of  a  duly  R^fftered  chomiH  in  net 
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th<^  IGth  of  Juue,  1884,  after  the  expiratiou  of  the  time 
limited  for  transmitting  such  return,  and  before  its  transmis- 
non,  and  before  the  aHowance  of  any  autliorised  excuse  for  tlic 
failure  to  transmit. 

The  plaintiff  claims  the  penalty  of  £100. 

2.  Claim  in  an  Action  for  a  Pefialfi/  of  £b^)  ayaifist  a  Member 

of  a  Local  Board  who  is  cotuerned  in  a  Contract  ivith  ty 
Board. 

1.  On  the  10th  of  May,  1880,  the  defendant  was  a  memlxir 
of  the  G.  Local  Board. 

2.  On  the  said  10th  of  May,  18fK),  and  while  the  defendant 
was  still  a  member  of  such  Local  Board,  he  contracted  to  sell 
and  actually  sold  to  the  said  Local  Board  a  large  quantity  of 
stone,  and  ^mrticipated  in  the  profit  of  the  said  contract. 

The  plaintiff  claims  the  penalty  of  £50. 

3.  Claim  in  an  Action  for  Pemdttj  for  Sellind  Poii^ons  trif/toat 

being  ref/istered. 

1.  The  defendant  at  the  time  of  the  committing  of  the 
offence  hereinafter  mentioned  was  not  a  duly  registered 
pharmaceutical  chemist,  or  chemist  and  druggist. 

2.  On  the  .Srd  of  Febniary,  1871),  he  sold  a  certain  poison  in 
his  shop,  10,  T.  Road,  Chelsea. 

3.  From  the  1st  of  February,  1871),  until  the  10th  of  March, 


to  the  penalty.    Lord  Blackburn,  however,  intimated  that  probably  a 
corporatiou  employing  an  unciiialified  manager  would  be  liable. 

By  Rule  04  of  Schetlule  2  of  the  Public  Health  Act,  1875  (38  A:  31)    Pcualty  on 
Vict.  0.55),  it  is  declared  that  any  member  of  a  local  board  who  **  in  any   jucmbcr  of 
maimer  is  concerned  in  any  bargain  or  contract  entered  into  by  such    I,,ocaI 
bottd  **  ihall  **  cease  to  be  8uch  member  and  his  office  a&such  shall  there-   Tioanl  con- 
npQO  become  vacant ;  "  and  Eule  70  imposes  a  })enalty  of  £50  on  **  any   cemed  in 
person  who,  not  being  duly  quaUfied  to  act  as  member  of  a  local  board,'*  rontmct 
**.ar  being  disabled  from  acting  by  any  provisions  of  this  Act,  acts  as   ^yith  Board. 
such  member."    In  Flttcher  v.  Hudmrn,  7  Q.  B.  Div.  611 ;  51  L.  J.  Q.  B. 
48,  it  was  held  by  the  majority  of  the  Court  of  Appeal  that  a  member  <  >f 
mek  a  boird  who  having  been  concerned  in  a  contract  by  the  board  has, 
Lktncf<JW.'i,  oeaied  to  be  such  member  by  force  of  Bale  64,  is  a  penan 
dtebted  from  acting  as  a  member  by  the  prorisions  of  tins  Act,  and 
tbaeflMe  if  be  does  act  he  is  liable  to  the  penalty  of  £50.    See  alsMi 
JGEnM»tJ^#y.  WiRiAiMon,  11  Q.  6.  Div.  538. 

in  an  aetion  for  penalties  the  plaintiff  is  not  entitled  to  administer 
fntenontories  or  to  discovery  of  document*.  (^Hemmingrr,  William^tnt^ 
10  Q.  R  Div.  io9.) 
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BeooTOiy  of  Land  ("). 

Layidlard  afjain*t  Tenant  trhae  Tenn  /ias  expirfti^  dr, 

I.  The  plaintifT  is  entitled  to  pjesession  of  a  farm  and  pe- 
iiiises  called  Chon'h  Fami,  in  the  parish  of  St.  James,  in  the 


(<i)  before  the  Judicature  Act:i  and  Roles  came  into  force  there 
no  pleadings  in  actions  for  the  recoTezy  of  land,  booses,  kc,.  Sinee  tka» 
bowerer.  \ht  plaintiff  (not  tbe  claimant  as  fonnerlj)  most,  im'  ^  ' 
XIX.  r.  4,  state  the  grounds  on  wbich  be  seeks  to  recoTer  tJbe 
eitbcr  with  or  without  mesne  profits,  as  in  other  actioniw  TUii 
howercr,  presents  an  exception  to  other  actions  in  this  T^wfwH,,  tfeil  W 
other  cause  of  action  can  be  joined  with  it,  except  claint  lor  aaM 
profits  and  arrears  of  rent  or  double  ralue  in  restpcct  of  the 
claimed,  and  damages  for  breach  of  an v  contract  "  under  wfaicb 


I 
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t50unty  of  Surrey,  which  was  let  by  the  plaintiff  to  the  defen- 
dant for  the  term  of  three  years,  from  the  29th  of  September, 
1879,  which  term  has  expired  [or,  as  the  tenant  from  year  to 
year  from  the  29th  September,  1  ftTo,  which  said  tenancy  was 


or  any  part  thereof  are  held,  or  fur  any  wroiiji:  or  injury  done  to  thi 
premises  claimed."  (See  Order  XVIII.  r.  2.)  This  applies  to  counter- 
claims. (^Compton  V.  PreMon^  21  Ch.  Div.  138.)  The  word  contra^^t, 
though  usually  applied  to  simple  contracts,  is  no  doubt  used  here  in  its 
strictly  legal  sense,  and  would  include  covenants. 

Formerly  it  was  necessary  for  a  claimant  in  ejectment  to  show  a  legal    A  person 
title.    This  has  been  changed  by  tlie  24th  section  of  the  Judicature  Act   having  a 
of  1873,  which  enables  equitable  owners  to  sue  in  any  division.    And  by    merely 
sect.  25  it  is  expressly  provided  that  a  mortgagor  entitled  to  the  posses-    equitable 
ftioa  of  land  may  sue  for  the  recovery  thereof  in  his  own  name,  if  th  3   title  may 
mortgagee  have  not  given  notice  of  his  intention  to  enter  into  possession    now  sue  for 
or  receipt  of  the  rents  and  profits  thereof.  the  re- 

On  the  other  hand,  inasmuch  as  there  were  formerly  no  pleadings  in   covcry  of 
the  action  of  ejectment,  it  was  impassible  for  a  defendant  to  avail  himself   land. 
of  the  provisions  of  the  Common  Law  Procedure  Act.  1854,  allowing   E,Qitfti,ic 
eanitable  defences  at  law.    This  i.s  altered  by  the  Judicature  Acts,  under   (jefences 
wnich  pleaflings  have  been  introduced  into  it,  and  also  by  the  provision   ^^^y  y^ 
of  the  Judicature  Act,  1873  (sect.  24,  sub-sect.  2),  that  equitable  defences   picajgj 
may  be  pleaded  as  in  a  Court  of  Equity  before  the  passing  of  the  Act. 

Formerly,  the  corresponding  action  of  ejectment  could  only  have  been   The  action 
brooght  in  the  county  within  which  the  premises  were  situate,  unless,   may  now 
under  the  Common  Law  Procedure  Act,  1852,  the  Court  or  a  judge   be  tried 
ordered  it  to  be  tried  elsewhere.     Now,  however,  that  local  venues  have   wherever 
been  abolished  by  the  Judicature  Acts  (see  Order  XXXVI.  r.  1),  it  is   the  plaintiff 
clear  that  the  action  may  be  tried  wherever  the  plaintiff  proposes  to  try   selects. 
it,  unless  the  Court  orders  it  to  be  tried  elsewhere  ;  and  if  no  county  or 
place  is  named,  it  Ls  to  be  tried  in  Middlesex. 

Ilie  general  law,  however,  applicable  to  such  actions  is  not  altered, 
and  it  is  therefore  necessary  to  give  a  summary  of  it. 

One  or  other  of  the  following  persons  is  generally  the  plaintiff  in  an 
action  for  the  recovery  of  land,  namely,  landlords,  heirs-at-law,  devi- 
sees, mortgagees,  executors  and  administrators,  trustees  of  bankrupts, 
and  parsons. 

Landlords.'] — In  actions  for  recovery  of  land  brought  by  landlords   Landlord 
against  tenants  they  are  in  general  not  required  to  prove  their  own  title,    not  bound 
bat  merely  the  demise  and  its  expiration,  and  tenants  cannot  in  general   to  prove  his 
rlispnte  the  lessor's  title  or  that  of  his  assignee.    (CiUhbci-tstm  v.  Irving ^   title  as 
29  L.  J.  Ex.  485,  Ex.  Ch.)    The  assignee  or  sub-tenant  of  the  lessee  is   against  a 
equally  estopped.    (Loridon  tS'  A^.  ^^.  JtaiL  Co.  v.  We»t^  L.  R.  2  C.  P.    tenant. 
553.)  This  doctrine  of  estoppel  ai)plies  in  the  case  of  encroachments  made 
try  a  tenant  on  land  adjoining  belonging  to  a  stranger,  and  then  held  by 
tne  tenant  as  part  and  parcel  of  the  demised  premises.    (LUtburny  Earl 
jf,  V.  DavieSf  L.  R.  1  C.  P.  259.    See  also  Whitniore  v.  Humphries,  L.  R. 
I  C.  P.  1.)    But  if  a  defect  of  the  lessor's  title  appears  in  the  lease,  the 
;eiiant  is  not  estopped  from  showing  the  defect.    (^Saunders  v.  Merry' 
ceather,  35  L.  J.  Ex.  115.) 

JPrttof  of  tenancy,  and  termination  thereof.'] — Tenancy  at  will  arises   What  is  a 
rfaeie  a  person  has  been  let  into  possession  pending  a  treaty  for  a  pur-   tenancy  at 
tliAse  or  lease  (^Rlght  v.  Beard,  13  East,  210),  or  under  a  void  or  imper-   will 
ect  lease  or  conveyance,  or  where  having  been  tenant  for  a  term  which 
las  expired,  he  continues  in  possession  negotiating  for  n  new  one.    In 
hia  case  Uie  tenancy  is  determined  by  cither  a  formal  demand  of  pos- 
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duly  determined  by  notice  to  quit,  expiring  on  the  2tHh  of 
September,  1881]. 
The  plaintiff  claims  possession,  and  £50  mesne  protits. 


How  it 
ariflCR  and 
hu«r  ended. 

A  yearly 

tenancy, 

how 

created 

and  how 

terminated. 


How 
tcnancicH 
for  years 
created. 


Where 
landlord 
proceeds 
at  coiii- 
mon  law, 
strict 

compliance 
with  all 
formal  iticH 
rcquiuite. 

Statutory 
remedy 
given  to 
landlords 
to  recover 


8C88ion  or  by  any  act  incoiiBiritcnt  with  a  tcDancy  at  will,  Buch  as  grant- 
ing a  lea^e  to  another  to  commence  at  once,  and  piving  him  {HMseMJun 
(  ll  Vi//m  v.  Del  mar,  29  L.  J.  Ex.  27H),  or  an  entry  by  the  landlord  and  ai» 
exercise  of  ownership  by  him.    (^Turner  v.  Bennrtt,  9  M.  &  W.  643.) 

A  tenancy  from  year  to  year  is  shown,  in  the  absence  of  other  evidence, 
by  payment  and  receipt  of  yearly  rent.  If  a  person  having  a  lease  void 
by  ttatntc,  or  an  agreement  for  a  lease,  enter  into  pos^iession  and  payr* 
rent  at  so  much  a  year,  this  makes  him  a  tenant  from  year  to  year  on 
such  terms  of  the  void  lease  or  of  the  agreement  as  are  not  inconssbenl 
with  such  a  holding.  (See  notes  to  Dt*e  d.  Uigge  v.  BelJ,  2  Sm.  Ta  Cai. 7tJi 
ed.  D6.)  The  same  preijumption  holds  where  a  corporation  is  cither  land- 
lord or  tenant,  and  the  lease  is  void  as  not  being  by  deed.  (Er^fet.  flw. 
V.  Memth  L.  U.  4  Ex.  162.)  If  a  tenant  holds  over  after  the  determination 
of  his  term,  and  pays  rent,  the  presumption  is  that  he  holds  from  year  to 
year,  even  though  the  rent  is  increased  by  agreement.  QJfgatt  v.  frrtfitl*, 
11  Q.  B.  oU.').)  This  form  of  tenancy  is  terminated  by  six  months*  notice, 
to  IxJ  given  six  clear  months  ])efore  the  termination  of  an 7  whole  year 
from  its  commencement.  Thus,  if  it  commence  on  the  2rith  December, 
1H7U,  notice  to  terminate  it  at  the  end  of  the  first  year  must  be  given 
six  months  before  25th  of  December,  1871,  and  bo  on.  So  that  it  most 
rontinuc  one  year  at  least,  and  a  number  of  whole  years  afterwards. 
But  as  to  notice  to  quit  agricultural  holdings,  sec  the  Agricnitural  Hold- 
ings Act,  1883.  As  to  what  constitutes  a  good  notice  to  quit,  sec  Wood- 
fall's  Landlord  and  Tenant,  11th  ed.  300--v?23. 

Longer  tenancies  are  generally  created  by  lease  or  agreement.  liCaw* 
for  over  three  years  must  be  by  deed  under  the  joint  effect  of  the  Statute 
of  Frauds  and  the  8  &  9  Vict.  c.  KMi.  For  full  information  as  to  tbc 
creation,  &c.,  of  tenancies,  see  Woodfall's  Landlord  and  Tenant,  11th  ed. 

in>. 

Tenancies  under  leases  or  agreements  are  terminated  })y  effluxion  of 
time,  notice  in  certain  cases,  and  forfeiture  for  non-payment  of  rent,  or 
by  breach  of  covenant  orother^'isc.  In  cases  of  forfeiture,  tlie  forfeituxe 
should,  in  the  case  of  an  assignee  of  the  reversion  sning.  have  accroed 
after  the  assignment,  as  the  right  of  entry,  unless  clearly  referred  to.  does 
not  pass  thereby.  {Hunt  v.  Jiixhoit^  22  L.  J.  Ex.  337  ;  and  sec  Hunt  t. 
liemnant,  23  L.  J.  Ex.  135,  Ex.  Ch.)  Such  aright,  however,  passestotbe 
devisee  of  the  reversion  under  1  Vict.  c.  20,  s.  3,  and  therefore  the  sane 
doctrine  would  not  hold  in  his  case. 

If  the  landlord  proceeds  nnder  the  common  law  as  opposed  to  the 
statutory  remedy  mentioned  in  the  next  pnragniph.  he  must  prove  (bo? 
the  statement  of  claim  newl  n<it  show)  that  .ill  the  ceremonies  of  the  com- 
mon law  have  l)een  strictly  compliotl  with,  as  the  demand  by  tbc  l«id- 
lord  or  his  agent  of  the  precise  rent  payable  to  save  a  forfeiture  on  the 
exact  day  on  which  it  became  due,  and  payable  at  a  pro|x»r  place  of 
payment,  and  at  a  convenient  hour  before  and  at  sunset.  (R.  S.  0. 
Ord.  XIX.  r.  14  ;  1  Wms.  8aund.  278,  et  nq.  (16);  and  see  JArrry  t. 
(rlarer,  10  Ir.  G.  L.  Tw.  113,  C.  P.)  Such  formalities  may,  however,  be 
dispensed  with  bv  express  stipulation.  iPhillinit  v.  BrtSgt,  L.  R.  J 
C.  P.  48.) 

Under  the  Common  Law  PrcK-etlure  Act.  18.'»2.  s.  210,  if  half  a  yeiri 
rent  is  in  arrear,  and  the  landlonl  has  a  right  by  law  to  re-enter  for 
non-payment,  he  may,  without  any  formal  demand  or  re-eutjy,  want 
his  writ  (the  manner  is  prewribcd  by  the  section),  and  if  it  appctr  is 
the  case  of  judgment  by  default,  by  affidavit  or  on  the  trial,  tniit  nx 
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Heir-aUlaio  agaimi  Stranger. 

1.  The  plaintiff  is  entitled  to  the  possession  of  Blackacre,  in 

the  parish  of [or,  of  No.  2,  Bridge  Street,  Bristol],  in  the 

cx)iuity  of . 


months*  xent  waa  dae  before  senrice,  and  that  no  sufficient  distress  was    iiossession 
then  to  be  fionnd  on  Uie  premises,  and  that  the  lessor  had  power  to  enter,   of  their 
then  he  wiU  be  entitled  to  judgment  and  execution  as  if  the  rent  ha<.l    property. 
been  formally  demanded,  and  the  laTidlord  liad  re-entered.    Proceedings 
under  this  section  may,  however,  be  stopped  by  the  tenant  tendering  or 
ptijtD^  into  Court  the  rent  and  costs.    (See  sect.  212.) 

It  frequently  becomes  an  important  question  whether  a  landlord  docs 
not  by  his  conduct  waire  a  forfeiture.     There  have  been  numerous 
deeitioiis  on  this  question,  for  which  the  reader  is  referred  to  Woodfall's 
Landloxd  and  Tenant,  11th  od.  294.    Taking  proceedings  in  ejectment 
amounts  to  a  final  election  by  the  lessor  to  avail  himself  of  the  forfeiture. 
Hence  the  receipt  of  rent  that  would  have  accrued  subsequeut  to  the 
forfeiture  would  not  be  a  waiver  {Doe  d.  Moircrtift  v.  Meax^  1  C.  &  1*.    What 
346)  nor  a  distress  for  such  rent  {Grimwondy.  Mn*s,  L.  R.  7  C.  P.  860)  ;    amounts  to 
nor  the  delivery  of  particulars  of  breaches  complaining  of  ncn-])aymeiit    a  waiver  of 
of  rent,  together  with  other  breaches.    (Mentan  v.  Porthury,  L.  R.  G    a  right  of 
Q.  B.  245  ;  aff.  Bx.  Ch.  L.  R.  7  Q.  B.  344.)  re-entr)-. 

Under  s.  14  of  the  Conveyancing  and  Law  of  Proj)erty  Act,  1881,  relief 
against  forfeiture  of  leases  for  breach  of  covenant  is  freely  given.  For 
the  conditions  precedent  for  any  action  of  ejectment  based  on  the  for- 
feiture sec  the  same  section. 

8mitM  by  heir*-at-law.'] — When  the  plaintiff  in  an  action  for  the  re-    Essential 
oovery  of  land  is  an  heir-at-law,  he  must  aver  and  be  prepared  to  prove   averments 
his  descent  through  lawful  marriage  from  the  purrhajter  (as  dcfine<l  by    ^herc  lieir- 
3  Jc  4  Wm.  4,  c.  1(H5,  s.  2),  and  that  all  intermediate  heirs  between  h'm-    at-Iaw  is 
self  and  the  ancestor  under  whom  he  claims  arc  dead  without  issue.  plaintifi*. 

In  such  suits  questions  of  births,  marriages,  deaths,  and  identity  con- 
atanftly  come  into  controversy.  It  is  not  conceived  to  be  within  the 
aco|ie  of  this  work  to  dwell  on  these  subjects,  and  in  any  suit  of  this  kind 
roooursc  must  be  had  to  the  several  valuable  works  in  which  they  will  \\q 
ftmnd  discussed. 

SmUs  by  detisees.'] — A  devisee,  in  order  to  establish  his  claim,  must 
prove— 

1.  That  the  testator  was  rntitUd  in  fee. 

2.  The  regular  execution  of  the  will,  or  in  certain  cases  the  grant  of   Where 

T>robatc  under  20  &  21  Vict.  c.  77,  s.  «il.  devisee 

3.  The  death  of  the  testator  ;  and  in  fee  is 

4.  The  determination  of  the  estates  (if  any)  limited  prior  to  the  limi-   plaintiff. 

tation  in  his  favour. 
In  the  case  of  copyholds — 
I.  The  seisin  of  the  testator,  of  which  his  admittance  and  actual  pos-   Where 

iieauon  would  be  the  Ixist  evidence.  devisee  of 

2-  The  surrender  by  him  to  the  use  of  his  will  in  the  case  of  testaUn-'s   copyhohU 

dying  liefore  the  12th  of  July,  1815.     But  it  is  unnecessary  in  the   is  plaintiff. 
case  of  persons  dying  after  that  date  (55  Geo.  3.  c.  192). 

3-  The  will  itself,  of  which  probate  under  23  A:  21  Viet  c.  77,  will  be 

sufBcicnt  evidence. 
4.  The  devisee's  own  admittance  or  right  to  admittance. 
In  the  case  of  devise  of  leaseholds,  the  plaintiff  must  ])rove —  Where 

1,  The  title  of  the  devisor,  unless  the  defendant  is  estopped  from  dis-   devisee  of 

puting  it.    (See  ante,  p.  465.)  leaseholds 

H  H  2  is  jCaintiff. 
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2.  On  jmd  before  the  Ist  of  January,  1882,  A.  B.  was  seised 
ill  fee  and  in  possession  of  the  premises. 

o.  On  the  1st  of  Februar}',  1882,  the  said  A,  B.  (Bed  » 
seised  and  intestate,  whereupon : 


Where 
executors, 
&c.,  are 
pUiiititfH. 


Common 
defences  to 
actions  by 
devisees. 


Mortjj^dgcc 
Hiiin<:  to  re- 
cover the 
mortgaged 
premises. 


Whore 
execution 
creditor  i.i 
plaintiff. 


2.  Tho  ])robatc  rif  the  will. 

3.  The  aisscnt  of  the  executor  to  the  bequest  or  devise. 

Jn  the  case  of  executors  and  administrators,  the  plaintiff  must  show— 

1.  The  leasehoM  title  of  his  testator. 

2.  Tlie  testator's  death. 

3.  The  probate  or  grant  of  administration. 

The  term  vests  in  an  executor  at  the  death  of  the  testator,  and  the 
executor  may  therefore  recover  on  a  claim  date<l  between  the  time  of  the 
testator's  death  and  the  probate.     Com.  Dijr.  Adm.  (B.  10). 

Admini'«tration,  when  granted,  relates  back  for  some  purposes  to  the 
intestate's  death.  In  Ireland  the  doctrine  of  relation  was  established  fur 
tlie  purpose  of  ejectment.  {Puttcn  v.  Patten,  Ale.  &  Nap.  493.)  By  34 
4  Wm.  4.  c.  27,  administration  is  marie  to  relate  back  to  death  for  the 
pur|K»se>i  of  the  Act.    (See  also  title  Ej^erntort  and  Adminiftratort,) 

The  following  are  the  usual  defences  to  suits  for  the  recovery  of  land 
by  deyisec««,  viz. : — 
*  1.  A  disclaimer  by  the  devisee. 

2.  Fraud  and  undue  influence  exercised  over  the  testator. 

3.  Incapacity  of  the  testator  fiY>m  infan^'y  or  coverture. 

4.  Incai)acity  from  idiocy,  insanity,  or  such  mental   alicrratjon  as 

would  deprive  the  testator  of  the  testamentary  capacity.  Sec 
iua«,nnont  of  Sir  J.  P.  Wil  le  in  Smith  v.  Tebbiti,  L.  R.  1  Prob.* 
IHv.  31»8. 

5.  Revocation  of  will  l>y  cancelling,  burninjr.  tearing,  or  de<*troyinjf. 

fiftimn  rrrorandi. 

r..  UeviM'ation  by  subsequent  will,  making  a  disjMXsition  of  the  pro- 
f>ei1y  to  another  jM^rson. 

Suits  for  rrcorrrif  nfpon/trjisinn  Inj  worttjaff^ex.'] — Where  the  mortgaj!or 
i^  in  possession  after  tlofault,  and  the  action  is  brrmght  against  him.  the 
inortj:a?(*fi  li-i''  <»nly  to  pn>ve  the  execution  of  the  mortgage,  a  demand 
of  possession  Iwing  in  such  case  unnecessary.  (7>i/<*  d.  Hohy  y.  Jdai^tf, 
8  B.  A:  C.  7<>7  ;  and  see  note  to  Krech  v.  Hall,  1  Sm.  L.  ('as.  7th  ei 
57i>.) 

If  a  third  jKsrson  is  in  jKjsscssion  by  a  title  prior  to  the  mortgage,  then 
tlie  mortgagee  is  in  the  po^tition  of  an  assignee  of  the  rcyersion,  andmiM; 
show  a  title  to  oust  him  ;  thus  in  the  case  of  a  tenant  from  year  to  year  it 
must  be  shown  that  he  received  a  regular  notice  to  quit. 

A  railway  comi)any  exercising  a  junver  to  mortgage  the  andcrtakin; 
with  all  tolls,  docs  not  enable  a  mortgagee  under  that  piwer  to  leooTcr 
the  railwav.  i^yfifat  v.  S\  Jfclnr/t  Ity.  Co,,  2  Q.  B.  364  ;  and  sec  Guri- 
ncr  V.  Lo'nd.,  ChiK,  S'  -O'nr  ////.  Co.,  L.  R.  2  Ch.  201,  385.)  A  mort- 
gagee  of  turnpike  tolls  cannot  recover  in  ejectment,  unless  the  powr  to 
mortgago  includes  land  such  as  toll-houses  and  gates.  {Myttan  v  Giiiert, 
2  T.  R.  Itjy.)  As  to  suits  for  leoovery  of  such  pro|)erty  under  3  CSea  4, 
<!.  12«).  see  Thomp  on  v.  Lediurt,  4  B.  k  A.  137 ;  IVaiton  t.  /Vj0U;  3 
Q.  B.  757. 

Suit  by  erenttion  creditor  for  rerorery  of  land."] — The  plmintiif 
prove  the  ju'lgm  nt.  the  elegit,  and  the  inquisition  or  return  ^ 
(^B.  N.  P.  104.)     If  a  third  {Xirson  l>e  in  possession  of  the  land  e3 
it  is  sufficient  on  the  part  of  the  plaintiff  to  prove  Sk prima  /mcie 
the  debtor,  and  it  then  lies  on  the  defendant  to  show  a  title  ftateite  to 
the  delivery  in  execution.    (^Ecanx  y.  Owen,  2  C.  &  J.  71.).  But  ly  lit 
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4.  The  estate  desceudei  to  the  plaintiff,  his  eldest  son  and 
heir-at-law. 

5.  After  the  death  of  the  said  A.  B.  the  defendant  wrong- 
fnlly  took  possession  of  the  premises. 


27  k  28  Vict.  c.  112,  s.  1,  since  tlie  29th  of  July,  1864,  **  no  judgment 
shall  affect  any  land  until  such  laud  shall  be  actually  delivered  in  exe- 
cution." 

Suits  by  triifteef  of  hanhntpU.'] — Sec  Banhrupirp, 

Suits  by  parsons.] — If  the  plaintiff  does  not  cliiim  in  his  character  of   Suits  hy 
landlord,  he  must  deduce  in  liis  statement  of  claim  his  title,  by  stating  parsons. 
that  he  was  duly  presented,  instituted,  and  inducted,  unless  the  de- 
fendant is  estopped  from  disputing  his  title  ;  and  he  need  not  show  the 
title  of  his  patron.     (^Heath  v.  Prj/7in,  1  Vent.  14.)    Presentation  by  a 
corporation  aggregate   must  be  uniler  the  common  seaL      (Gibson's 
Cooex,  7y4.)    The  parson  cannot  now  eject  a  tenant  at  rack-rent  under 
his  predecessor,  as  by  14  &  15  Vict.  c.  25,  s.  1,  such  a  tenant  is  entitled 
to  hold  until  the  expiration  of  the  current  year  of  the  tenancy,  and  then  . 
quit  without  notice.    Semble,  a  sentence  of  suspension,  while  in  force, 
will  prevent  a  parson  maintaining  this  action.    (^JforHs  v.  Ogden^  L.  R. 
4  C.  P.  687,  702.  703.)    A  defendant  in  such  circumstances  should,  in  his 
statement  of  defence,  allege  the  su8])en8ion. 

In  an  action  for  the  recovery  of  land  of  which  the  plaintiflE  has  never   piajn^^ifg 
been  in  possession,  the  statement  of  claim  must  allege  the  nature  of  the   ^j^|g  m^^g^ 
deeds  and  documents  upon  which  he  relies  in  deducing  his  title  from  the   ^  g^^  ^^^ 
person  under  whom  he  claims,  and  a  general  statement  that  by  assurances,   ^^  ^y^^ 
wills,  documents,  and  Crown  grants  in  the  possession  of  the  defendants  d^im 
without  further  describing  them,  the  jilaintiff  is  entitled  to  the  land,  is 
embarrassing  and  liable  to  be  struck  outticcordingly  {Philippe  v.  PhiUpps^ 
6  Q.  B.  D.  127).    If  the  jjlaintiff  has  not  got  the  necessary  information,  he 
should  apply  for  discovery  (Lyell  v.  Kennedy ^  8  App.  Cas.  217). 

No  defendant  in  an  action  for  the  recovery  of  land,  who  is  in  posses-   Defendant 
sion  by  himself  or  his  tenant,  need  plead  his  title  unless  his  defence  need  not 
depends  upon  an  equitable  estate  or  right,  or  he  claims  relief  upon  any  plead  his 
equitable  ground  against  any  right  or  title  asserted  by  the  plaintiff.  \Xi\e, 
Subject  to  that  exception,  it  is  sufficient  for  the  defendant  to  plead 
that  lie  is  in  possession  (R.  S.  C.  Ord.  XXI.  r.  21.    Danford  v.  MeAnulty^ 
8  App.  Cas.  456). 

Tne  person  in  possession  is  made  defendant  in  an  action  for  the  recovery  Tenant 
of  land  and  not  his  landlord.    It  has  therefore  been  enacted  by  the  15  &   jg  made 
16  Vict.  c.  70,  8.  209,  that  all  tenants  shall  on  pain  of  forfeiting  three  defendant 
years'  rent,  give  notice  to  their  landlords  of  any  writ  for  the  recovery  of  the 
land  delivered  to  them  and  coming  within  their  knowle<lge.    By  1 1  Geo.  2, 
e.  19,  s.  13,  a  landlord  (which  includes  the  heir,  remainderman,  devisee 
in  trust,  mortgagee,  and  the  like),  may  be  made,  with  the  leave  of  the 
Court,  a  defendant  to  the  action.    The  procedure  is  regulated  by  R.  S.  C.   Rules  of 
1883,  Order  XII.  rr.  25 — 28,  by  which  it  is  provided,  any  person  not  \%%%  as  to 
named  as  a  defendant  in  a  writ  of  summons  for  the  recovery  of  land  defendantii 
may  by  leave  of  the  Court  or  judge  appear  and  defend  on  tiling  an  affidavit  j^  eject- 
flhowiog  that  he  is  in  possession  of  the  land  either  by  himself  or  by  his  nient. 
tenant 

Any  person  appearing  to  defend  an  action  for  the  recovery  of  land  as 
landlord,  in  respect  of  property  whereof  he  is  in  posFCssion  only  by  his 
tenant,  shall  state  in  his  appearance  that  he  appears  as  landlord. 

Where  a  person  not  named  as  defendant  in  any  writ  of  summons  for 
the  recovery  of  land  has  obtained  leave  of  the  Court  or  a  judge  to  appear 
and  defend,  he  shall  enter  an  appearance  according  to  the  foregoing  Rules 
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The  plaiiitiflP  claims : — 

(1)  Possession  of  the  premises; 

(2)  Mesne  profits  from  tlie  10th  of  February,  1882. 


Rules  of 
1883  as  lo 
defendants 
'in  eject- 
ment. 


Action  bi/  public  Trustees  to  recot^er  Possession  of  F&rtshort. 

1.  The  plaintiffs  are  the  trustees  elected  under  and  in  purso- 
ance  of  a  private  Act  of  Parliament,  36  Geo.  3,c.  101,  intitnled 
an  Act  for  dividing,  allotting,  inclosing,  draining,  embanking, 
and  improving  the  open  and  common  fields,  and  other  common- 
able lands  and  waste  grounds  within  the  several  to^mshipe  of  M., 
W.,  B.,  and  P.  in  the  county  of  L. 

2.  Under  the  said  Act  certain  foreshores  and  banks  of  the 
River  Trent,  in  the  said  county,  and  the  right  to  the  pogaeanon 
thereof,  became  and  are  vested  in  the  plaintiffs  as  such  trustees 
as  aforesaid,  that  is  to  say,  certain  banks  and  foreshores  in 
the  said  county  lying  on  the  east  side  of  the  said  river,  and 
bounded  on  the  east  by  certain  lands  of  the  defendant,  being 
certain  old  inclosures  or  lands  and  grounds  8])ecified  in  the 
schedule  annexed  to  an  award  dated  the  1st  of  June,  1820,  and 
made  under  and  in  pursuance  of  the  said  Act,  and  nnmbeied  in 
tlie  said  schedule  as  follows . 

3.  The  defendant  has  taken  and  retains  possession  of  the 
banks  and  foreshores  specified  in  the  last  paragraph  hereof. 

The  plaintiffs  claim  possession  of  the  said  banks  and  fore- 
shores. 

Defence. 

The  defendant  says  : 

He  is  in  possession  of  the  premises  by  himself  or  his 
tenant. 


of  this  Order,  intituled  in  the  action  againtt  the  |)arty  named  in  the  writ 
:i8  defendant,  and  shall  forthwith  jirive  notice  of  such  nppearanee  to  the 
plaintiff'fl  solicitor,  or  to  the  plaintiff  if  he  sues  in  i)eT80D.  and  dbaU  iaall 
subsequent  proceedings  l>c  named  as  a  party  defendant  to  the  actioQ. 

Any  person  appearing  to  a  writ  of  sununons  for  the  recoreiy  of  Ind 
shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the  [umai^ 
mentioned  in  the  writ,  describing  that  part  with  reasonable  ccfCaii^y  ■ 
his  memorandum  of  appearance  or  on  a  notice  intituled  in  theacttoByMi 
signal  by  him  or  his  solicitor.  Such  notice  shall  \y^  serred  wttfaia  iDtf 
days  after  appearance  ;  and  an  appearance  where  the  defence  it  lOt 
limited  as  above  mentioned,  shall  Ik'  ileemed  an  appearance  to  drfcirf 
for  the  whole. 
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Claim  hij  Lessor  aijainst  Lessee  to  re-enter  on  the  demised  Land 

for  Breaches  of  Covenant. 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  house  and 
premises  called  No.  17,  High  Street,  Leeds,  in  the  county  of 
York,  which  were  let  by  the  plaintiff  to  the  defendant  for  the 
term  of  twenty-one  years  from  the  21)th  of  September,  1883. 
The  said  letting  was  by  deed,  dated  the  ard  of  October,  1883. 

2.  The  said  deed  contained  covenants  by  the  defendant  to 
pay  the  annual  rent  of  £100,  payable  quarterly,  to  repair  the 
said  house  and  premises,  and  t^)  insure  the  same  against  fire, 
and  not  to  underlet,  and  provided  that  if  the  defendant  should 
fail  to  perform  or  observe  any  of  the  said  covenants  the  said 
term  of  twenty-one  years  should  determine  and  the  plaintiff 
might  thereupon  re-enter  upon  the  demised  premises. 

8.  The  defendant  has  not  perfonned  or  observed  any  of  the 

said  oovenanta  Throughout  the  whole  of  the  month  of  February, 

1884,  they  were  all  broken. 

The  plaintiff  claims  possession,  £50  for  rent  up  to  March  25, 

1884,  now  in  arrear,  and  mesne  profits  from  the  25th 

of  March,  1883. 

Defence, 

The  defendant  says  that : — 

1.  He  is  in  possession  of  the  premises. 

2.  The  plaintiff  has  not  served  on  the  defendant  the  notice 
required  by  the  Conveyancing  and  Law  of  Property  Act,  1881, 
aection  14. 

3.  On  the of ,  18 — ,  being  the  day  before  the 

commencement  of  the  action,  the  plaintiff  distrained  on  the 
defendant's  goods  on  the  demised  premises  for  the  rent  due  upon 
the  25th  of  March,  1883. 

4.  The  breaches  of  covenant  complained  of  were  made  before 
and  did  not,  nor  did  any  of  them  continue  after  the  23rd  of 
March,  1883. 

5.  The  plaintiff  waived  the  performance  of  the  covenant  not 
to  underlet  by  consenting  to  the  defendant's  request  for  permis- 
sion to  underlet  on  the  17th  of  October,  1883  (a). 


{a)  See  Griffin  v.  TomJinexy  42  I^.  T.  359,  a  very  important  case  on  the 
law  of  waiver  of  a  forfeiture. 
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Action  by  a  Lessor  againd  Assignee  of  the  Lease  to  recover 
Possession  mi  Ground  of  Forfeiture, 

1.  By  a  deed  dated  the  10th  of  August,  1883,  the  plaintiff 
demised  the  Till-hill  Farm,  in  the  parish  of  St.  Andrew,  in  the 
county  of  Bedford,  to  one  C.  D.,  from  the  24th  of  June,  1883, 
,for  the  term  of  nineteen  years  at  the  rent  of  £100  per  annum, 
payable  by  instalments  on  the  usual  quai-ter-days. 

2.  The  said  deed  contained  covenants  by  the  said  C.  D.  for 
himself  and  his  assigns  to  pay  all  taxes  and  assessments  imposed 
upon  the  demised  premises,  and  to  conform  to  and  observe  all 
the  by-laws  of  the Rural  Sanitary  Authority,  and  to  culti- 
vate according  to  the  rotation  of  crops  therein  mentioned,  and 
a  clause  of  re-entry  authorising  the  plaintiff  to  re-enter  on  the 
demised  premises  on  breach  of  any  of  the  covenants. 

3.  On  the  17th  of  August,  1883,  the  said  term  of  nineteen 
years  was  assigned  by  deed  to  the  defendant. 

4.  From  that  day  until  the  present  time  the  defendant  had 
broken  all  the  said  covenants.  He  has  not  paid  the  poor  rate,  he 
has  not  observed  the  14th  by-law  of  the  said  Sanitary  Authority, 
by  which  it  is  provided  [Set  it  ouf],  and  he  has  cultivated 
according  to  the  four-course  shift  and  not  according  to  the 
rotation  of  crops  by  the  said  lease  provided. 

The  plaintiff  claims  possession  and  mesne  profits  from  the 
of ,  188—. 


Action  hy  Lessee  of  an  Eyot  for  Recovery  of  the  same. 

1.  On  the  1st  of  August,  1874,  one  J.  F.  was  seised  in  fee  of 
an  eyot  or  osier  bed  situate  in  the  parish  qf  C,  in  the  county  of 
0.,  and  adjacent  to  the  river  Thames. 

2.  On  the  said  Ist  of  August,  1874,  the  said  J.  F.,  by  an  in- 
denture of  that  date,  demised  the  said  eyot  or  osier  bed  to  the 
plaintiff  for  a  term  of  twenty-one  years  from  the  2nd  of  August, 
1874,  and  the  plaintiff  on  the  said  2nd  of  August,  1874, 
entered  into  possession  of  the  same. 

3.  On  or  about  the  5th  of  May,  1875,  the  defendant  un- 
lawfully entered  the  lands  so  demised  to  the  plaintiff  as  afore- 
said, and  ejected  him  therefrom. 
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The  plaintiff  claims : 

(1)  PoBsessioh  of  the  said  eyot ; 

(2)  £200  for  mesne  profits. 

Defence, 

The  defendant  says  that : — 

1.  He  is  in  possession  of  the  premises  by  himself  or  hiB 
tenant. 

2.  On  the  1st  of  July,  1873,  the  said  J.  F.  agreed  to  let  the 
premises  to  the  defendant  for  twenty-one  years  at  a  rent,  and 
in  pursuance  and  part  perfonnance  of  the  said  agreement,  the 
defendant  took  possession  of  the  premises.  The  plaintiff  had 
notice  of  the  said  agreement  before  the  1st  of  August,  1874. 

Claim  hy  Devisees  for  Recovery  of  Property  devised. 

1.  K.  L.,  by  his  will,  dated  the  4th  day  of  April,  1870, 
deyised  all  his  lands  in  the  county  of  Kent  unto  and  to  the 
use  of  the  plaintiffs  and  their  heirs,  upon  the  trusts  therein 
mentioned,  and  appointed  the  plaintiffs  executors  thereof. 

2.  K.  L.  died  on  the  3rd  of  January,  1878,  and  his  said 
will  was  proved  by  the  plaintiffs  on  the  4th  day  of  February, 
1878; 

3.  K.  L.  was,  at  the  time  of  his  death,  seised  in  fee  of 
a  house  at  Sevenoaks,  and  two  farms  near  thereto  called 
respectively  "  The  Home  Farm,"  containing  276  acres,  and 
"the  Longton  Farm"  containing  700  acres,  both  in  the  ccunty 
of  Kent. 

4.  The  defendant,  soon  after  the  death  of  K.  L.,  unlawfully 
entered  into  possession  of  the  house  and  two  farms. 

The  plaintiffs  claim : — 

(1)  Possession  of  the  house  and  two  farms ; 

(2)  Mesne  profits  of  the  premises  from  the  death  of  K.  L.  till 

possession  shall  be  given. 

Defence, 

The  defendant  says  that : 

1.  The  defendant  is  the  eldest  son  of  Thomas  L.^  deceased, 
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who  was  the  eldest  son  of  K.  L.  in  tlie  statement  of  elaiin 
named. 

2.  Bj  articles  dated  the  31st  of  May,  1827,  and  made  preriuns 
to  the  marriage  of  K.  L.  with  Martha  his  intended  wife,  K.  L. 
in  consideration  of  such  intended  marriage,  agreed  to  settle  thi- 
house  and  two  farms  in  the  stat<?ment  of  claim  mentioned  tu 
the  use  of  himself  for  his  life,  with  remainder  to  the  use  of  hi* 
intended  wife  for  her  life,  and  after  the  survivor's  decease,  Im 
the  use  of  the  eldest  s<.>n  of  the  said  K.  L.  on  his  wife  begdWi 
and  the  heirs  of  his  bodv,  with  other  remainders  over. 

;3.  The  marriage  soon  after  took  eflFect. 

4.  The  said  Martha,  the  wife  of  the  said  K.  L.,  died  in  tk- 
year  187r). 

5.  There  was  issue  of  the  marriage  an  only  son,  Tliomas  L. 
and  two  daughters.  Thomas  L.,  on  the  3rd  May,  1864,  exe- 
cuted a  disentailing  assurance,  which  was  duly  enrolled,  and 
thereby  conveyed  the  house  and  two  farms  to  the  use  of  him- 
self  in  fee. 

r».  Thomas  Ti.  died  on  the  17th  of  June,  1872,  intestate. 
7.  The  defendant  is  in  possession  of  the  premises. 


Action  hy  Drrisres  for  lipcovery  of  copyhold  Land. 

1.  J.  X.,  by  his  will,  dated  the  7th  of  Decrcml)cr,  1H7I. 
devised  all  his  real  estate  unto  the  plaintiffs,  upon  the  tnists  iu 
the  said  will  mentioned,  for  the  l>enefit  of  the  plaintiff  E.  X., 
and  appointed  the  plaintiffs  executors  of  his  said  will. 

2.  J,  N.  died  on  the  22nd  of  March,  1870,  and  his  said  will 
was  proved  by  the  plaintiffs  on  the  1st  of  June,  187G. 

;>.  J.  N.  was  at  the  time  of  his  death  entitled  to  a  copyhold 
cottage  and  premises,  situate  in  the  parish  of  H.,  in  the  cirtmrj 
i>K  M.,  and  known  as  N(.».  4,  1*.  Place,  Hornsey. 

4.  The  plaintiffs  haye  been  duly  admitted  to  the  said  copj* 
hold  cottage  and  premises,  as  customary  tenants  of  the  maiKH'. 

.').  After  the  death  of  the  said  J.  X..  the  defendants  enterrf 
into  possession  of  the  said  cottage  and  pi*emises. 

The  plaintiffs  claim : 

(1)  Possession  of  the  premises; 

(2)  Mesne  profits  from  the  14th  of  June,  1876. 
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Grantee  of  the  Reversion  against  Assignee  of  tlie  Lease  for 
Recovery  of  Land,  with  Claims  for  Iktmages  for  Non-repair 
and  Breach  of  Covenant  to  yield  up  Possession. 

1.  Bj  an  indenture  of  lease  dated  the  25th  of  March,  186ti, 
W.  H.  E.  demised  a  certain  farm  and  dwelling-house  known  as 
*'  Park  Farm,"  in  the  parish  of ,  in  the  county  of  Notting- 
ham, to  E.  S.,  for  a  term  of  twelve  years  from  the  said  date ; 
E.  S.  by  the  said  indenture  covenanted  to  repair  the  premises  as 
therein  mentioned,  and  at  the  end  of  the  lease  to  yield  up  pos- 
session of  the  demised  premises. 

2.  On  the  1st  of  February,  1870,  W.  H.  E.,  by  deed,  con- 
veyed all  his  estate  in  the  premises  to  the  plaintiff. 

3.  By  an  indenture  dated  the  23rd  of  December,  1870,  E.  S. 
assigned  all  his  interest  in  the  said  term  to  the  defendant. 

4.  The  defendant  since  the  said  23rd  of  December,  1870, 
and  up  to  the  25th  of  March,  1878,  has  neglected  to  perform 
the  said  covenant  to  repair.  Particulars  of  dilapidations  were 
delivered  to  the  defendant  before  action. 

5.  The  said  term  expired  on  the  said  25th  of  March,  1878, 
bat  the  defendant  keeps  possession  of  the  said  farm  and 
dwelling-house. 

The  plaintiff  claims : 

(1)  £200  damages  for  breach  of  the  covenant  to  repair; 

(2)  £500  damages  for  breach  of  the  covenant  to  yield  up 

possession  or  mesne  profits  from  March  25th,  1878 ; 

(3)  Possession  of  the  said  farm  and  dwelling-house. 

Defence. 

The  defendant  says  that : — 

1.  He  has  not  neglected  to  perform  the  covenant  to  repair 
as  all^d,  or  at  all. 

2.  As  to  the  5th  paragraph  of  the  statement  of  claim,  the 
defendant  says  that  he  was  ready  and  willing  and  offered  the 
plaintiff  to  yield  up  possession  of  the  said  farm  and  dwelling- 
house  on  the  said  25th  of  March,  1878,  but  the  plaintiff  re- 
qaested  him  to  continue  the  possession  thereof  pending  certain 
n^otiations  which  were  then  being  carried  on  between  the 
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plaintiff  and  the  defendant  for  a  renewal  of  the  defendant's 
tenancy.  At  the  commencement  of  this  action  these  negotia- 
tions were  still  pending. 

Action  hy  Mortgagee  of  Premiacs  to  recover  Possession  thereof 
from  Trustee  under  Mortgagor  s  LtquUJalwn. 

1.  By  an  indentnre  of  mortgage  dated  the  29th  day  of  May, 
1877,  R.  B.  H.  demised  to  the  plaintiffs  the  messuage  and  pre- 
mises, called  Xo.  100,  High  Street,  Newcastle-on-Tyne,  to  bold 
for  all  the  then  unexpired  residue  wanting  the  last  day  tliereof 
of  a  term  of  twenty-one  years  from  the  25th  of  March,  1871,  in 
the  said  messuage  and  premises,  subject  to  the  proviso  for  re- 
demption therein  contained. 

2.  On  or  about  the  23rd  day  of  December,  1877,  the  said 
R.  B.  II.'s  affairs  were  liquidated  by  ai'nmgemeut  in  the  Lon- 
don Bankruptcy  Court.  The  defendant  is  the  trustee  in  the 
liquidatioji. 

J5.  Before  and  at  the  time  of  the  institution  of  the  said  pro- 
ceedings, moneys  were  and  are  due  on  the  security  of  the  mort- 
gage deed. 

4.  The  defendant,  on  or  about  the  8th  January,  1878, 
entered  into  and  is  still  in  possession  of  the  said  messuage  and 
premises. 

The  i)laintiffs  claim  : 

(1)  Possession  of  the  said  messuage  and  premises  ; 

(2)  Mesne  profits  of  the  said  messuage  and   premises  from 

the  time  of  his  entering  into  possession. 

Claim  hg  Trustees  of  a  Settlement  for  Recm^erg  of  Ltnuh  heldly 
them  on  the  Trusts,  on  accaimt  of  Breaches  of  Covenant 
hg  the  Lessee, 

1.  By  indenture  dated  the  oOth  September,  18G9,  made 
between  one  Jane  IL,  since  deceased,  and  the  defendant  J.  E, 
tiie  said  Jane  H.  demised  a  certain  messuage  and  premisa 

situate  at  ,  and  certain  land  at  the  back  and  side  thereof 

to  the  defendant  J.  E.,  as  from  the  29th  day  of  Septembei^ 
18C9,  for  twenty-one  yeai*s,  at  the  yearly  rental  of  £65. 

2.  The  defendant  J.  E.,  by  the  said  deed,  covenanted  daring 
the  term  to  repair  the  said  messuage  and  prcmiaeB^  and  in 
every  three  years  of  the  said  term  to  j)aint  all  the  cxtenial  wcoi 
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and  ironwork,  and  in  every  seventh  year  to  paint  all  the  internal 
wood,  iron,  and  stucco  work  of  the  messuage  or  tenement 
and  premises  twice  over  with  good  oil-colours,  and  also  to 
repair  within  three  months  after  notice  in  manner  therein 
mentioned. 

8,  By  the  said  deed  a  right  of  re-entry  was  reser^-ed  in  case 
of  the  non-performance  of  the  said  covenants. 

4.  During  the  said  term  the  said  Jane  H.  died,  and  by  her 
will  devised  to  G.  W.  H.,  F.  S.  H.,  and  H.  M.  II.  her  reversion 
of  and  in  the  said  premises,  upon  the  trusts  therein  contained, 
and  also  declared  that  the  power  of  appointing  new  trustees 
should  be  exercised  in  the  manner  therein  mentioned. 

5.  Afterwards  the  plaintiffs  were  duly  appointed  trustees  of 
the  said  will  in  the  places  and  stead  of  the  said  6.  W.  H., 
F.  S.  H.,  and  H.  M.  H.,  and  the  said  reversion  became  and  was 
vested  in  the  plaintiffs. 

B.  The  following  breaches  of  covenant  have  been  committed. 
The  defend  lut  J.  E.  did  not  repair  or  paint  the  said  messuage 
and  premifccs  according  to  the  covenant ;  and  though  the 
plaintiffs,  on  the  1st  of  Noveml)er,  1876,  gave  due  notice  to  the 
defendant  J.  E.  to  repair  within  three  calendar  months  from 
the  date  thereof,  the  defendant  J.  E.  did  not  repair  within  the 
said  time,  and  by  reason  of  the  premises,  the  said  messuage 
and  premises  have  become  dilapidated.  Full  particulars  of 
the  dilapidations  were  given  to  the  defendant  J.  E.  before 
action. 

7.  The  other  defendants  have  been  let  into  possession  of  parts 
of  the  demised  premises  by  the  said  J.  E. 

The  plaintiffs  claim  : 

(1)  Possession  of  the  premises  ; 

(2)  £500  damages  for  the  said  breaches  of  covenant ; 

(3)  Mesne  profits  from  the  2nd  of  February,  1877. 

Claim  hy  Dcscenl, 

1.  In  the  year  1774,  Benjamin  Brown  l>ouglit  the  estate  of 
Glengarry,  in  the  county  of  York,  and  died  seised  in  fee  in  1794. 

2.  By  A.  B.,  his  first  wife,  he  left  issue,  William  and  Susannah. 
William  married  S.  "W.,  and  had  issue  Isaac  and  Lucy.  William 
died  seised  in  1824,  and  a  widower.  Isaac  died  unmarried  and 
without  issue  and  seised  in  1854,  and  Lucy  died  in  infancy  in 
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IH24.  Af^er  the  death  of  S.  W.  William  married  M.  W.,  and 
had  issue  Geor^^,  who  died  unmarried,  without;  iasoe  and  seised 
in  lXi}'f.  The  f^aid  Susannah  died  unmarried  and  without  issoe 
in  1H40. 

3.  Benjamin  Brown,  hy  his  second  wife  J.  S.,  had  issue 
Jolm  and  Catherine.  John  died  seised  in  1856,  a  widower, 
and  leaving  issue  Edmund,  his  eldest  son,  Penelope,  Hemy, 
and  Felicia.  Pene]c»pe,  Henrr,  and  Felicia  are  long  since  dead, 
without  issue.  Edmund  died  seised  in  1861,  leaving  no  widor 
and  one  child  only,  namely,  James  Brown,  who  died  seised  in 
Xoveml)er,  1H83,  without  issue  and  unmarried 

4.  Catherine,  the  daughter  of  Benjamin  Brown«  died  in 
1840,  having  married  her  husband  C.  8.,  and  leaving  one  son, 
who  died  in  or  about  the  vear  1805,  unmarried  and  without 
issue. 

5.  Benjamin  Brown  was  the  son  of  i^Iary  and  Joseph  Brown. 
After  the  death  of  Marj  Brown  Joseph  Brown  married  E.  A^ 
by  whom  he  had  a  son  Timothy.  The  defendant  claims  to  be 
the  great-grandson  of  the  said  Timothy,  and  on  the  death  of 
the  said  James  Brown,  in  1888,  entered  into  possession  of  the 
said  estate. 

i\.  Joseph  and  Mary  Brown  had  issue  one  other  child  only, 
namely,  Bridget. 

7.  Bridget  married  A.  B.  in  178<>,  and  died  a  widow  in 
1785,  leaving  0.  B.,  her  eldest  son,  her  surviving.  0.  B. 
married  E.  E.  in  1810,  and  died  a  widower  in  1835,  learin^ 
J\  B.,  his  eldest  sun,  him  surviving.  P.  B.  married  J.  I.  in 
]8r)(S  and  died  in  1878,  a  widower,  leaving  the  plaintilT,  his 
eldest  son  and  heir-at-law. 

8.  All  the  persons  above  mentioned  and  deceased  died 
intestate. 

The  plaintiff  claims  : 

(1)  Possession  of  the  said  estate  ; 

(2)  Mesne  profits  from  the  80th  of  November,  1888. 

C/aim  hy  Nephew  of  the  Purchaser  on  ground  of  Advanamad, 

1.  In  1854  A.  B.  was,  and  continued  to  his  death,  nind  d 
the  copyhold  farm  of  X.,  in  the  parish  of  Y.,  in  the  coim^  flf 
Z.,  for  his  own  life  only. 
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2.  In  1855  A.  B.  procured  a  grant  of  the  said  farm  from  the 
lord  of  the  manor  to  the  plaintiff,  his  (A.  B/s)  nephew,  in  re- 
mainder expectant  on  the  death  of  A.  B.  to  hold  to  the  plaintiff 
far  his  absolute  use  and  not  in  trust. 

8.  The  said  A.  B.  procured  the  said  grant,  intending  thereby 
and  in  order  to  advance  the  plaintiff. 

4.  In  1880  A.  B.  died,  and  the  plaintiff  was  admitted  tenant 
on  the  Court  rolls,  but  the  defendant  has  wrongfully  taken  pos- 
aefldon  of  the  said  &rm. 

The  plaintiff  claims  : 

(1)  Possession  of  the  &rm  ; 

(2)  Mesne  profits  from  the  20th  of  December,  1880. 


Seotifloation  and  Oanoellation  of  Deeds  and  other 

Instruments  (a). 

Clams  far  Delivery  and  Cancellation  of  a  Bill  of  Exchange 

obtained  by  Fraud. 

1.  On  October  3,  1883,  the  plaintiff  was  induced  by  the 
fraudulent  and  false  representations  of  the  defendant  to  accept 

(a)  The  CJourt  of  Chancery  very  early  assumed  jurisdiction  to  order   Juriwlic- 
tlie  deliTeiy  up  and  cancellation  of  instruments  which  were  void  or  tion  of 
voidable,  and  the  rectification  of  settlements  and  other  documents  which   Coaii  of 
\fj  mirtake  or  otherwise  did  not  express  the  true  intentions  of  the   Chancery 
parties  to  them.    But  the  exercise  of  this  juiisdiction  was  discretionary,   to  order 

Notwithstanding  some  early  doubts,  the  Court  would  order  instru-   rectifica- 
BMiits  which  were  absolutely  void,  to  be  delivered  up,  unless  the  nullity   (,ion  of 
of  the  instrument  was  patent  upon  the  face  of  it,  in  which  case  it  could    deeds  &c. 
neHhier  throw  a  doubt  on  any  title  nor  be  used  in  anyone's  hands  to  vex 
the  plainliff  at  law  or  otherwise,  Kemp  v.  Prior,  7  Ves.  248.    But  see 
Xveriit  v.   Bveritt,  L.  R.  10  Eq.  405.    The  Court  never  interfered  to 
caaeel  a  voluntary  deed,  however  imprudent  it  might  be,  unless  there 
WWB  same  other  objection,  as  fraud,  oppression,  or  mistake,  than  its  folly 
attribotfl^le  to  it,  and  absence  of  a  power  of  revocation  in  a  voluntaiy  deed 
is  no  reason  for  ordering  it  to  be  cancelled,  Jiall  v.  Hall,  L.  R.  8  Ch. 
Aim.  430. 

In  regard  to  voidable  instruments  the  Court  refused  to  interfere  at  the 
•nit  of  a  plaintiff  who  had  himself  been  guilty  of  fraudulent  or  illegal 
condnct.  "  He  who  comes  into  equity  must  come  with  clean  hands/" 
The  cases  in  which  the  Court  would  set  aside  voidable  instruments  are 
daanfied  in  Mr.  8neirs  Principles  of  IJquity,  pp.  612,  613,  as  follows  : 

Where  there  was  some  actual  fraud  in  the  party  defendant  in  which  When 
tfaeparty  plaintiff  had  not  participated.  Court  will 

Where  there  was  some  constructive  fraud  against  public  policy  and   interfere. 
thgpArty  plaintiff  had  not  participated  therein. 

Where  tnere  was  some  constructive  fraud  against  public  policy  and 
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and  to  deliver  to  the  defendant  a  bill  of  exchange  of  that  date 
for  the  sum  of  £500  drawn  by  the  defendant. 

2.  Tho  said  representations  were  that  the  defendant  had 
shipped  twenty  bales  of  silk  in  the  s.  s.  Arefhusa  in  the  name  of 
the  plaintiff,  which  he  had  not  done  : 

The  plaintiff  claims  : 

(1)  That  the  bill  of   exchange  may  l>e  delivered  np  and 

cancelled  ; 

(2)  An  injunction  to  restrain  the  defendant  from  negoti- 

atinj;  the  bill  of  exchange. 


When 
Court  will 
order  recti* 
ii  coition. 


Act  ion  to  Ri'diffi  an  improper  Settleymnt  executed  in  Ignorance  tf 
its  luffed  hy  adding  a  Power  of  Revocation. 

1.  In  the  year  1871  the  plaintiff  A.  B.  was  seised  in  fee  of 
the  Langley  Estate,  in  the  county  of  Rutland,  and  then  wwth 
£100,000. 

"2.  At  the  same  time  the  plaintiff  A.  B.  was  seised  for  hii 
lifetime,  with  remainder  to  the  plaintiff  B.  B.,  in  tail  male  of 


although  the  party  plaintiff  had  participat<id  therein,  yet  public  policy 
would  have  been  defeated  by  allowing  the  instrument  to  stand. 

Where  there  was  some  constnictive  fraud  in  both  parties,  bat  they 
were  not  both  of  them  in  pari  drlirto. 

The  Court  of  Chancery  wouhl  also  onler  the  rectification  of  any  instru- 
ment which  by  fraud,  or  mistake,  or  accident  did  not  truly  express  the 
meaning  of  the  ])artieH.  But  it  is  important  to  note  that  in  the  case  of 
marriage  settlements  the  mistake  must  be  common  to  both  husband  and 
wife.  ScU*  V.  Si'lU,  1  Dr.  and  Sm.  45.  Hut  in  a  recent  case  in  which 
the  settlement  was  of  the  wife's  pro|>erty  and  was  of  such  a  nature  as  to 
impose  upon  the  husband  the  duty  of  fully  explaining  its  effect  to  the 
wife  (who  had  no  professional  assistance)  rectification  of  the  settlemeDt 
was  decreed  at  the  instance  of  the  wife  ui)on  the  death  of  the  huBband 
upon  her  uncon-oborated  parol  testimony.  Loratt'tj  v.  Smith,  15  Ch.  Dir. 
<;.").">  ;  and  cf.  /'/w^A  v.  Finrh,  23  Ch.  i)iv.  267.  In  that  ca«?  a  father 
being  seised  in  fee  (f  a  large  estate,  and  having  a  small  e>(tatc  for  life 
with  remainder  to  his  son  in  tail  male,  the  father  and  his  stm  executed 
a  deed  of  conveyance  to  the  father  in  fee  of  the  small  estate,  and  a 
deed  of  settlement  of  the  large  estate  to  the  use  of  the  father  for  life 
with  remaimier  to  tlie  son  fur  life  with  rem  under  to  the  eldest  and 
other  sons  of  the  son  successively  in  tail  mal?.  The  deed  contained  ao 
j)owers  of  jointuring  widows  or  uf  raising  portioTis  for  younger  childns. 
A  joint  power  r)f  revocation  appeared  in  the  drafr  as  originally  prepwA 
by  Counsel,  but  had  been  struck  out.  The  father  and  .(son  had  each  A 
wife  and  a  large  family,  <'ind  each  declared  that  ha  1  he  been  awaniC 
the  effect  of  the  deed  lie  would  not  have  (?xecute<l  it.  It  waa  lidd  tkift 
iiniler  the  circumstances  the  deed  must  l>e  rectified  by  addiitf  a  poOT 
of  revocation,  and  with  the  plaintiffs'  consent  it  was  directed  tut  a  wv 
settlement  with  all  proper  powers  should  be  made  under  the  diieetioa  cC 
the  Court. 
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the    Wick  Estate    in    the    same    county    and    then    worth 
£8,000. 

3.  Thereupon  the  plaintiffs  A.  B.  and  B.  B.  executed  an  in- 
denture dated  the  1st  of  October,  1871,  by  which  the  Wick 
Estate  was  conveyed  to  the  plaintiff  A.  B.  in  fee  dischai^ed  of 
all  estates  in  remainder,  in  tail  or  otherwise.  The  deed  was 
duly  enrolled. 

4.  On  the  same  day  the  plaintiffs  A.  B.  and  B.  B.  executed 
an  indenture  of  settlement  whereby  the  Langley  Estate  was 
limited  to  the  use  of  A.  B.  for  life,  with  remainder  to  B.  B.  for 
life,  with  remainder  to  the  eldest  and  other  sons  of  B.  B.  in  tail 
male.  The  said  indenture  contained  no  powers  of  jointuring 
widows  or  of  raising  portions  for  younger  children.  By  mistake 
a  power  of  revocation  by  the  plaintiffs  jointly  which  it  was 
always  intended  to  insert  in  the  said  indenture  was  struck  out 
of  the  draft  thereof  and  was  omitted  from  the  said  indenture. 

•  5.  Neither  of  the  plaintiffs  was  aware  at  the  time  of  execut- 
ing the  said  indenture  of  settlement  of  the  effect  thereof. 

C.  The  defendants  0.  and  P.  are  the  tnistees  of  the  settle- 
ment. 

7.  The  defendant  R.  is  the  eldest  son  of  the  plaintiff  B.  B. 
The  defendants  S.  and  T.  are  the  only  other  sons  of  the  plaintiff 
B.  B. 

8.  The  defendants  U.  and  V.  are  the  only  sons  of  the  plaintiff 
A.  B.  other  than  the  plaintiff  B.  B. 

The  plaintiffs  claim  rectification  of  the  settlement. 

Action  for  the  Rectification  of  a  Settlement. 

1.  In  1865  a  marriage  was  arranged  between  A.  B.  and  the 
pbintiff. 

2.  By  an  agreement  contained  in  two  letters  dated  February 
10th  and  12th,  1865,  it  was  agreed  between  C.  B.,  the  father  of 
A.  B.,  and  D.,  the  father  of  the  plaintiff,  that  each  should 
•ettle  £10,000,  on  trust,  for  A.  B.  and  the  plaintiff  successively 
for  life,  with  remainder  on  the  usual  trusts  for  the  children  of 
the  marriage. 

8.  By  letter  dated  March  7th,  1865,  from  D.  to  Messrs.  E.  & 
Co.,  bis  Bolicitors,  he  instructed  them  to  prepare  a  settlement. 
4.  A  settlement  dated  April  25th,  1865,  was  executed  upon 
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the  marriage  of  A.  B.  and  the  plaintiff,  accidentally  omittiDg 

to  give  a  life  interest  to  die  plaintiff  after  the  life  interest  of 

A.  B. 

5.  On  May  20th,  1882,  A.  B.  died. 

G.  The  defendants  H.  and  K.  are  the  present  trustees  of  the 
settlement. 

7.  The  defendants  L.  M.  and  N.  are  the  only  children  of  the 
marriage. 

The  plaintiff  claims  rectification  of  the  said  settlement. 


Release  {a). 
Defence  of  Release. 


The  cause  of  action  herein  was  released  by  deed  dated  the 
{_msert  date  of  release  here']  and  made  between  the  plaintiff 
of  the  first  part  and  the  defendant  of  the  second  part. 


A  simple 
contract 
hefort' 
breach  re- 
leased liy 
l»aix)l. 

How  re- 
leased aj'ti  r 
Lreacli. 


How  far 
one  debtor 
ma  J"  be  re- 
leased 
without  his 
co-debtor. 


bankruptcy 
proceedings 
do  not 
release  co- 
debtors. 


(rf)  A  simple  contract  may  before  breach  be  discharged  by  parol,  ctch 
semhle  where  it  is  in  writing,  pursuant -to  the  Statute  of  Frauds.  But  a 
contract  in  writing  under  the  Statute  of  Frauds  cannot  be  varied  by 
parol.  (^Gom-anY,  Salisbury f  1  Vem.  240;  and  see  Gots  v.  iVv^CTi^«5 
R.  &  Ad.  65.)  Nor  can  it  oe  rescinded  and  another  contract  be  sub- 
stituted for  it  by  parol.  (Noble  v.  irarrf,  L.  R.  1  Ex.  117  ;  L.  R.  2  Ex. 
135.  Kx.  Ch. ;  and  see  Uiekman  v.  Uaynes^  44  L.  J.  C.  P.  358.) 

After  breach  the  liability  can  only  be  discharged  by  a  release  under 
seal  or  by  accord  and  satisfaction  (B.  N.  P.  152  ;  WUlovghby  v.  Back- 
house, 2  B.  &  C.  824),  or  by  proof  of  a  valid  agi-ecment  substituting  a 
new  cause  of  action.    (^Noble  v.  Ward,  svj)raJ) 

A  cause  of  action  accrued  in  respect  of  a  tort  can  only  be  validly  re- 
kaseil  by  deed. 

A  release  of  the  whole  of  a  debt  given  to  one  of  two  or  more  joint  or 
joint  and  several  debtors  discharges  all  of  them,  but  receiving  a  portion 
<vt'  a  debt  from  one  of  them,  and  putting  an  end  to  an  action  against  such 
one.  does  not  discharge  the  other  or  others.  {Wattere  v.  Smithy  2  B.  & 
Ad.  889.)  Nor  does  a  qualified  release  of  one  co-debtor,  as  where  the 
right  is  reserved  to  make  him  a  nominal  defendant  with  the  others, 
rclea«^  the  others.  {Solly  v.  Forbe*.  2  B  &  B.  38.)  So  where  the  remedy 
is  i-eserved  against  the  others.  (H'i7/t>  v.  I>e  Castro,  27  L.  J.  C.  P.  248.) 
Or  where  on  release  of  principal  debtor  the  right  against  surety  is 
reserved.  (Oreen  v.  Wynn^  L.  R.  4  Ch.  204  ;  Bateson  v.  Gosling,  L.  B.  7 
C.  P.  9.)  In  the  last  two  cases  the  so-caUed  release  is  not  strictly  such, 
but  a  covenant  not  to  sue.  QJbid,)  This  covenant  formerly  supported 
a  plea  of  release  on  the  ground  of  avoiding  circuity  of  action.  (^Jrord  v. 
Beech.  11  Q.  B.  853.) 

A  dischaige  under  the  Bankruptcy  Act,  of  one  joint  debtor  or  co- 
contractor  does  not  release  the  other,  lliis  provision  extends  to  cases  of 
composition  (^Megrath  v.  Gray,  L.  B.  9  C.  P.  216  ;  Dunn  v.  Wyman^  51 
L.  J.  Ch.  623)  and  to  liquidation  by  arrangement,  (^MlisY.  TFilmot,  J*,  R. 
10  Ex.  10.)    It  has  been  held  that  a  reeolation  for  composition  duly 
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Reply. 

The  plaintiff  says  that  he  was  induced  to  sign  the  said  deed 
«f  release  by  the  frandulent  representation  of  the  defendant. 
Particulars  of  the  said  fraudulent  representation  : — 
[/fweri  the  effect  of  tJie  alleged  fraudulent  representation]. 


Bepleyin  (a). 
1.  Claim  in  an  Action  of  Replevin. 

1.  On  the  7th  of  August,  1880,  the  defendants  unlawfully 
caused  a  distress  to  be  levied  on  the  plaintiff's  goods  in  his 

registered,  tbongh  binding  on  creditors  as  against  the  debtor,  does  not 
release  his  sorety.    (Jix  parte  Jaoobt,  L.  B.  10  Ch.  211.) 

**'  The  general  words  in  a  release  are  limited  always  to  that  thing  or  Limitation 
those  things  which  were  especially  in  the  c<mtemplation  of  the  parties  to  the  geuc* 
.at  the  time  when  the  release  was  given.    But  a  dispute  which  had  not  rality  of  a 
«meiigcd  or  a  question  which  had  not  at  aU  arisen,  cannot  be  considered  release. 
m%  bound  and  concluded  by  the  anticipatory  words  of  a  general  release.*' 
(/Vr  Lord  Wetthury,  in  Limdon  and  South  WeMrrn  Hallway  Company 
V.  Blackmore^  L.  R.  4  H.  L.  610.)    And,  acting  upon  this  principle,  when 
in  consideration  of  certain  payments  by  an  executrix,  persons  interested 
in  the  estate  gave  a  release  of  all  claims  on  the  estate  to  the  executrix, 
and  it  being  afterwards  discovered  that  property  in  which  the  testator 
WSA  entitled  to  a   share,  had  during  his  life  been  srjld  at  an  nnder- 
▼aluc,  the  executrix  instituted  a  suit  to  set  the  sale  aside,  and  recovered 
therein  a  large  sum  of  money  as  part  of  the  testator *s  estate,  it  was  held 
that  the  persons  who  gave  the  release  were  entitled  to  share  in  the 
money  so  recovered.     (Ilall  v.  Turner,  14  Ch.  Div.  829.    Sec  also  Lindo 
V,  Lindo^  1  Beavan,  496,  and  Eyre  v.  Gladstone  referred  to  in  Hall  v. 
Tariiir  ;  Hawkins  v.  Jackson,  1  Mac.  k  G.,  372.) 

Where  the  releasee  has  obtained  the  discharge  by  fraud  or  under  cir-   Fraud,  A;c., 
•comstAnces  which  render  it  void,  such  as  drunkenness,  &c.,  the  plaintiflf  in  the 
should  in  his  reply  set  forth  the  facts,  and  should  not  rely  merely  on  a  obtainiiij;; 
denial  of  the  release.    Even  before  the  recent  alteration  of  the  rules  of   of  the  re- 
pleading it  was  necessary  to  raise  this  answer  by  the  replication.    (  Wild  lease  to  be 
T.  WiUiams,  6  M.  &  W.  490.)  specially 

(«)  Where  a  person's  goods  have  been  taken  under  a  distress,  whether  replied. 
«  digress  for  rent  or  damage  feasant,  he  has  a  right  to  replevy  his  goods,  ^.      .  . . 
that  is  to  say  he  can  get  his  goods  back  ujion  giving  sureties  and  enter-     .    "8"t 
ing  into  a  l)ond  conditioned  to  prosecute  a  suit  against  the  person  who  ?  ™P*®^'' 
a^Eed  the  goods,  and  also  conditioned  to  return  the  goods  if  a  return  l)c   ^^^' 
awarded*    By  the  19  and  20  Vict.  c.  108,  s.  65,  the  action  of  replevin   Natui-e  of 
<*an  be  commenced  in  the  Superior  Court  upon  the  replevisor  (the  person   the  replevin 
whose  goods  have  been  distrained)  giving  security  for  such  an  amount  bond  when 
as  (1)  i£all  cover  the  alleged  rent  or  damage  for  which  the  distress  was  action  pru- 
made ;  (2)  the  probable  costs  of  the  action  in  the  Superior  Court ;  and   ceeds  in 
in  this  case  the  replevisor  must  undertake  to  commence  his  action  within   Superior 
m  week  and  proeecnte  it  without  delay,  and  unless  judgment  is  obtained  Courts. 
hj  default  to  satisfy  the  Court  (that  is,  the  Superior  Court,  for  it  would 
'be  otherwise  if  the  suit  were  in  the  Connty  Court)  that  he  had  good 
ffioond  for  beUering  either  that  the  title  to  some  corporeal  or  incorporeal 
hereditament,  or  to  some  toll,  market,  fair,  or  franchise  was  in  question, 

I  I  2 


4»4 


]>. rials'.-*.  1".  Iir-*'k  j'lr- vi,  Wican,  f..r  il.-e  ?Tim  •  f  .£:**•.  «lik-h 
:;,ev  d'.>j'--ti  -a a*  tij-.-L  ciiv  fr^'iii  ibe  pLuniiff  lo  tht:in  f«Trvni. 

1*.  Tij^  jtiiiiiiiif  iLer^.-iij-.'ii  repieri^d  ihe  stiid  <rt«d«,  and  give 
111'.  :>ui»I  a-ei-uriiT  :-•  jiM^seciiu:  iLis  «-tiC'iu  and  t--  rttuni  ihe 
Siii"!  ^c-^ia-  if  a  reiiirii  ihercvf  shonid  ir.-  adjndired. 

The  T'liiLtifTflijiiiiS  £l'y»  •::iiniaj?e>. 


1.  Tlj-  ikfvlidaril  IT  ]ji»  dttd  of  IIK*  Is  <-f  Mav.  1^1. 
riiind  iiin.!Mrlf  to  uiv  i*.  ihv  Piaiiiiiff  tbr  «um  of  £,'•<»  anknai: 
I  ijf  A.  I».  >L"iiId  wiihiii  1. 1 IV  wvtrk  iliirix-fn.m  cc«iniUfDc«  an 
:.«tion  "f  p;-y«:-.vin  airaii.st  «'.  I».  in  iLv  yu«-n's  Bench  nivigoo 
•  f  iht-  HisiL  «'<'Ti!i  "f  Jn«!i'.**  f'-r  taking  and  nnjusilj  detainii^ 
I'tTtain  t:'->i>  aii«l  ihaUt!>  of  ihv  Said  A.  P».  and  prci5«TiUr sncb 
httion  wirh  vfft-ct  and  \«it}i<<ni  dc-lav,  and  shnnld  also  make 
p.  I  urn  t-'f  i!je  sai«i  i:u'*ls  and  fLaittU  if  r.-:Qni  iberv^if  ^IkvU 
I-.'  a^var«l^.-<l. 

1*.  A  roiurn  nf  iiio  said  jrx-»ds  and  <.-liatteL<  was  awarded 
jiiriinst  the  s^iiid  A.  B.,  bnt  he  has  n*ti  made  it. 

The  I'laiutiirriuiniS  £-** 


II 


"T  ihat  i'-'!"*)  r^. T.t  •  r  'iriTr-aire  f-Xi^iiiK'^.l   i^'2*\  AZt*\  i».  make  rviura  «.f  tbr* 

TLe  iiT'i-  T;;t.-  |ir •.•<-' icr*-  in  a  «fj->  which  uli.ruaTt'y  its-'lres  iiK-lf  into  mn  aciuo 

ctriure  in  «f  r'.|.]vv:!.  wi::  f-.*  a.*  f.. -i-iw-  : — A."-  j  •r«U..r  caliK  aiv  TMkoii  hr  dttlR!^ 
reifWrin.  A.  l-^xs  1- :  r-  tt.v  r-.'i^^trar  'f  ihir  C-'zitiv  Crmn  ari'i  onier*  into  i 
ffjilfvin  ?-:.■!  !■•  I  :i^-  '.;tv  a:j  riC-:-:i  s  trail*:  ihe  distrainer  either  in  tbr 
ri.i:my  «Vun  ■  r  Th--  s-:ji»:ri'  r  «"-.un.  ai.ii  u;»..ii  t-xo-'uiinc  thii^ boodiad 
L'iviiifT  -ie«-".:r:TT.  he  ji-i?  1»:*  jt-'CkI''  r-r  cattle  l«irk.  In  the  iv] ilevin  mqod. 
the  n}'lc'V'>ir  :*  th*-  |«i;iiri!iiT.  aiiil  :lje  ■li^t^ain••^  i*  tin.-  dof enduiL lod 
."f:c-r  :he  i--:;c-  "f  ^l.*-  writ  -r  j.iuii;!.  a*  the  oate  may  l*.-.  the  actiiiii  ]Bi>' 
«-L-*''l*  iTi  th'.-  'T^iinan'  waT.  the  •■j:'.i*  at  il.t-  trial  n->tine  on  the  plai&tif 
I..  *h'  Av  ::.r»T  :ht.-  «KfeT.«i.ir:t  a«:t-«J  wrii.rfallT  in  liiMrainine  hi$  o^idsL 

I'liT':!*-'  >\  ::■  havt-  *:_•:.•.•  i  the  n*|.\vin  K'lul  are  of  oiur*e  liahle  if  tbov 
!<  ar.y  l^roftoh  "f  it*  cori'iiti-'i;*.  The|ilaiii::ff  ha.-  the  op:ii>n  fd  clUBia; 
either  thf  <i<iiti«"  aiii' U!it  -'f  tbv  Uonl  i.r  ilamajre*.  If  be  decs  tkf 
f«iim»T.  and  iniiL'M.'T:!  j'-e*  l-y  «i'.'f:iult.  the  iudpneiit  a^Aiiist  the 
daiit  i*  fiiif.l.  ami   O"  imIi  (ff  eTiqiiiry  luvd  issue  in  a<^se<<  the 


But  tlie  dt-fenda'it   caji  ct^w  t<i  tlie  ^ourt  and  apply  for  a  star  of  pnv 
Effvi-t  of        <'e<^  Iin_"*.  and  \].v  t.'ourt  will  then  refi-r  it  to  tin*  Maimer  to'        "*" 


«l<-fen>laiit*s 
defaalt  in 


vhrit  i-i  a<tiial:y tl::e i-n  the  U-nd.     On  the  other  hand.  Mhon  the  pba^di 
i-laini-i  dan^1i^■*  merely.  an«i  then*  i»  d<  fault  «»n  th**  defendant**  pail,tk 
a>:tion  on       judL^ra* nt  is   interl'.H!i:..ri-   and   a   writ   i-f  rnijuiry    must  inmr      Ik 
repIeTiu         |ira>tice  in  the<e  n-cjieet?  Las  n-'t  li.en  alteretlliy  the  Judkafne  Acti    Ij 
Uml  (  jjij.  V.  oyrom.  A'J  L.  J.  Q.  R  4:*oj 
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Rescission  ('/). 

Defence  of  Rescission, 

The  contract  Avas  rescinded  [or,  the  defendant  was  exonerated 
by  the  plaintiff,  as  the  case  may  he,']  before  breach.  Particulars 
are  as  follows  : — An  arrangement  between  the  plaintiff  and  the 
defendant  made  verbally  on  the  15th  of  April,  1882  [or,  by 
letter  from  the  defendant  to  the  plaintiff  and  answer  of  the 
plaintiff,  dated  the  14th  and  15th  tf  Aiuil,  ]HS2,  as  the  case 
may  be"]. 


Beward  (*). 

1.  On  the  Ist  of  August,  1879,  the  defendant  by  advertise- 
Hient  in  the  Standard  offered  a  reward  of  £100  to  any  person 
who  should  give  such  information  as  should  lead  to  the  detec- 
tion of  a  person  alleged  in  the  said  advertisement  to  have  stolen 
certain  property  belonging  to  the  defendant. 

2.  On  the  1st  of  September,  1879,  the  plaintiff  gave  infor- 
mation to  the  defendant  which  led  to  the  detection  of  the  person 
who  stole  the  said  property. 

The  plaintiff  claims  £100. 

(a)  Bescission  is  the  putting  an  end  to  a  simple  contract  before  breach 
hj  mutual  consent. 

A  contract  in  writing,  as  required  by  the  Statute  of  Frauds,  may  be 
snHrely  rescinded  by  parol ;  but  it  may  not  be  vaHrd  by  parol  merely. 
This  distinction  is  established  by  Noble  v.  Ward,  L.  R.  1  Ex.  117  ;  2 
Sz.136;  36  L.  J.  Ex.  91. 

(V)  Where  the  defendant  promised  a  reward  to  whoever  would  give   Rewards 
SQch  information  as  would  lead  to  the  conviction  of  a  felon,  and  the  offered  for 
plaintiff  gave  the  necessary  information,  it  was  held  that  the  service   recovery 
xendeied  was  a  sufficient  consideration  for  the  promise,  and  that  the   of  stolen 
~:  was  entitled  to  recover  the  reward,  although  he  was  a  constable   property 


and  police  officer  of  the  district  in  which  the  felony  was  committed,  ^^^  y^^ 
(See  England  v.  Davidson,  11  Ad.  &  E.  856  ;  Smith  v.  Moore,  1  C.  B.  438:  recovered 
Tmmer  v.  Walher,  6  B.  &  8.  871  ;  L.  R.  1  Q.  B.  641.)  In  Bent  v.  Wake- 
JMd  Bank  (4  C.  P.  D.  1),  Grove,  J.,  commented  upon  the  impolicy  of 
allowing  police  officers  to  recover  rewards  at  all,  and  decided  that  where 
the  criminal  surrendered  himself  the  plaintiff  was  not  entitled  to  the 
KBwaid. 

A  person  may  advertise  a  reward  for  a  return  of  stolen  property,  but 
If  he  puts  in  his  advertisement  a  clause  to  the  effect  that  no  questions 
will  be  asked,  he  exposes  himself  to  a  penalty  of  j^50,  which  can  be 
recovered  by  a  common  informer  in  nn  action  of  debt.  (Sec  the  24  &  25 
Vict.  c.  96,  8. 102.) 
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BIGHTS,  DECLABATIOKS  07. 


1.  The  defendant  does  not  admit  that  the  plaintiff  gave  him 
any  information. 

2.  If  the  plaintiff  did  give  him  some  information  the  defen- 
dant was  already  in  i)ossession  of  all  the  material  inforuiatioa 
which  led  to  the  detection  of  the  person  who  had  stolen  the 
defendant's  property. 


Bights,  Declarations  of  (a). 
Aciion  claiming  Declaration  of  Intestacy. 

1.  A.,  by  her  will,  dated  Augnst  Ist,  1888,  bequeathed  £100 
to  the   defendant  B.,  and  de\i8ed  her  house  and  garden  it 


New  nile 
as  t«>  de- 
flaraiory 
juflgiucnts 
larger  than 
olil  one. 


Deeihions 
npon  old 
mle. 


(r/)  By  Oixlcr  XXV.,  r.  5,  of  the  K.  S.  C.  1883,  "  no  acHon  or  procwd- 
ing  shall  be  open  to  objection  on  the  ground  that  a  merely  declarttoir 
judgment  or  order  is  sought  thereby  ;  and  the  Court  may  make  bindio; 
declarations  of  right  whether  any  consequential  relief  is  or  coukl  be 
claimed  or  not." 

This  rule  takes  the  place  of  s.  50  of  the  Chancery  Procedure  Act.  18«2 
(15  A:  IG  Vict.  c.  8rt),  now  repealed,  and  at  the  same  time  extends  it* 
operation.  The  section  refcrreil  to  gave  power  to  the  Court  of  Cbanctry 
"  to  make  binding  declarations  of  right  without  granting  conseciocDtial 
iflief,"  while  under  the  new  rule  the  Court  can  make  declaratioiitf  <i 
right  •*  whether  any  conseciuential  relief  is  or  could  bo  claimed  or  not" 

The  decisions  of  the  Court  on  the  aljovc  section  considerably  re^ricted 
its  o})eniti(>n  :  thus  the  Court  rcf usetl  to  make  a  declaratory  decree  upoa 
a  siK-'cial  case  in  the  lifetime  of  the  tenant  for  life  with  regard  to  the 
interests  of  the  parties  in  remainder  (^Oarlhh  v.  Latnon,  10  Hare,  Apfw 
XIV.  ;  and  see  Brhjhf  v.  Tyndalh  4  Ch.  D.  189  :  25  W.  R.  109),  and 
where  a  testator  by  \vill  gave  coi»yholds  and  leaseholds  to  tnutess  upon 
trusts  to  corresiKmd  with  the  uses  of  the  dcvisdl  freehold,  ami  by  i 
oodic-il  limited  the  freeholds  differently  after  the  death  of  the  first  tcoam 
for  life,  but  was  silent  as  to  the  copyholds  and  leaseholds,  it  mshdd 
that  during  the  continuance  of  the  life  estate  the  Court  would  not  deter- 
mine how  far  the  ulterior  limitations  of  the  copyholds  and  leafiefaolds 
were  affected  by  the  codicil  {Ltitt/jtltth  v.  Jirigg/t,  8  I).  M.  k.  G.  428%  nor 
would  the  Court  make  a  declaratorj*  decree  to  bind  infants  ( Wtih  T. 
Bhiff^  8  1).  M.  ^S:  G.  «>33),  nor  in  relation  to  a  merely  legal  ri^t  {Tkt 
Tm'xttr*  of  the  Birhnhead  Dock*  v.  jMird.  4  D.  M.  5c  G.  732),  nor M to 
a  claim  which  might  be  made  by  another  under  circumstances  wfaick 
might  or  might  mn  hap{)en  {^Jachton  v.  TvrMhif,  1  Drew,  fil7). 

The  section  ha^j.  liowcver.  received  a  more  liberal  constractKm  is  hter 
cases,  and  in  ('Nrfh  v.  Shrfiirld  [L.  K.  21  Ch.  D.  1  ;  30  W.  B.  581 ;  51 
L.  J.  Ch.  5:r) ;  4G  L.  T.  177}  Jessel.  M.  R.,  said,  "  it  is  tme  that  it  is  ait 
the  practi<*c  of  the  Court,  and  was  not  the  practice  of  the  Gout  iif 
Chancery,  to  decide  as  to  future  rights,  but  to  wait  until  the  event  bv 
happened,  unless  a  present  right  depends  on  the  decisions^  or  theient 
some  other  si^ecial  circumstances  to  satisfy  the  Court  that  it  is  dtiiiaMa 
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Higlej,  in  the  county  of  Buckingham,  to  B.,  upon  trust,  to 
block  up  all  the  rooms  of  the  house  (except  four  rooms,  in 
which  she  directed  that  a  housekeeper  and  his  wife  should  be 
placed  in  occupation),  and  the  coach-house  for  twenty  years; 
and  subject  thereto  upon  trust  for  the  defendant  D.  in  fee ;  and 
she  directed  the  defendant  B.  to  visit  the  house  and  premises 
once  in  every  three  months,  to  see  that  the  trusts  were  effec- 
tually carried  out,  and  declared  that  if  any  trustee  should 
neglect  or  refuse  to  carry  out  the  trusts  aforesaid,  any  real  or 
personal  estate  given  or  intended  to  l)e  given  to  him  by  the 
will  should  go  to  the  defendant  C;  and  she  appointed  the 
plaintiff  her  executrix. 

2.  A.  died  on  the  2nd  of  December,  1883,  and  the  plaintiff 
has  proved  her  will. 

8.  The  plaintiff  is  heir-at-law  of  the  said  A. 
4.  B.  has  neglected  and  refused  to  carry  out  the  tnists 
relating  to  the  said  house  and  garden. 

The  plaintiff  claims  a  declaration  that  the  said  house  and 
garden  were  not  disposed  of  by  the  will  of  A.,  and  that 
the  legacy  of  £100  to  the  defendant  B.  is  payable  to  him, 
and  not  to  the  defendant  C,  or  that  the  rights  of  the 
parties  may  be  declared. 


At  onoe  to  decide  on  the  future  rights.    But  where  all  the  parties  who  in    Future 
any  event  wiU  be  entitled  to  the  property  are  of  age,  and  are  ready  to   rights  will 
trgne  the  case,  the  reason  of  the  rule  departs,  and  it  becomes  a  mere   be  declared 
technicality.    The  reason  of  the  rule  is  this,  that  the  Court  will  not   where  all 
decide  on  futare  rights,  because  until  the  event  happens  it  does  not  know  parties  siii 
who  may  be  interested  in  arguing  the  question,  and  therefore  may  be  juris. 
shntting  oat  parties  who  when  the  event  happens  may  be  entitled  to 
•ooceed,  bat  where  they  are  aU  of  age  and  every  possible  party  is  repre- 
•ented  before  the  Court,  as  I  said  before,  utility  seems  to  say  that  there 
thonld  be  a  power  to  determine  their  rights  as  is  the  case  in  Scotland 
and  many  other  countries." 

The  ratio  of  the  old  rule  as  laid  down  by  Jessel,  M.  R.,  in  the  pre- 
ceding judgment  would  still  appear  to  exist,  and  it  is  suggested  that  the 
new  role  does  not  extend  its  operation  so  as  to  allow  of  a  declaration  of 
light  such  as  that  refused  in  IVehb  v.  ^//f^,  Mttpra^  being  made,  if  aU  the 
parties  are  not  and  could  not  be  before  the  Court.  Nor  is  it  probable 
thattlie  rale  has  been  extended  with  a  view  of  allowing  speculative 
questions  as  to  title  to  be  tried. 

The  probable  intention  of  the  new  rule  is  no  doubt  to  relax  the  strictness 
of  the  former  rule  as  to  declarations  of  future  contingent  rights,  subject 
to  the  presence  of  parties  according  to  the  ruling  of  Jessel,  M.  K.  {fiipra)y 
and  in  other  respects  to  have  a  declaration  of  light  without  any  imme- 
diate present  relief  being  claimed  or  without  the  ]>laintiff  being  in  a 
position  even  to  claim  any  such  present  relief. 
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J.  T.  W.  K  .  1^:     : .  17  hu  Is^  »il,  dii-e^i  :L-  iTih  .^ 

M^.L  :r:>.  a::,  il:..:  W.  1  ..  •  f ,  azi  J.  H,  vf , 

all  iii  rial  -laci:^:-  i:.  i  ::,'.-  rittl-iut:  of  Li*  jier&i-tatl  c<;a:c  iZia 
'r^f--i^j-:r.j  orn^ii:.  Krr^.ld-:  Irr^ii-rf.  uj:<il  iinsi  :o€tI:  tb-r  ra! 
iL-i  oi-Lv^r:  ch-r  pr:>.;:.il  •isiic-r  ::.:■■  nonrj.  aa.d  oct  -rf  iLr  r*»- 
oi^i*  I*.  J.AT  1'.:.*  ti-'  :a,  fim-ril  ^l:  :-rsCin=L:ary  txpiciLiis,  *i.i 

:ir!v,:f  iL  :ri5:  :Vr  s^:h  -if  :hv  ^.Jil-irrn  -if  F.  T^  ^'f .  iL-i 

*.;■.:*  • :  :l'.-r  iaKi-^  ■::  Lis  •.-iil-in:-::  ":«^bv  shvul^i  w  *i-.^i  ai  the  rlifc 

•  f  riTrnTv-  :..;  vvars.  -r  J.*:inj  feii^l'rs  accj&in  :ha:  a^e  or  luairr. 

;;.  Th-:  sail  W.  I'.  LL I  J.  H.  i ^ri-ii.^ aa^I  bini. 

4.  Ol  :"::*:  I .'•::-  •  f  Se{:Ta-':»r.  l^^;:i.  :Lv  dvf^iidazii  W. T. 

•  ioiined  I-.-::».->  •::  ini::.:L:s:raEi'  n  •..:  iht  j»::^>i;al  estate  of  the 

-ii  i  :*j*:ai»:ir,  with  :hv  aai-i  will  annvXcA  on:  of  the  C Pia^ 

:rlc:  Il-.-irlstn' of  th-::  Pp>f.<»:»r  Divi5i.;n  i.-f  th-.-  Hich  C«:iin«.'f 

•K  Ti.e  J'IuIl::*  anJ  all  ih*.  ik-iVudanUN  exixpt  J.  M.  D-  ire 
c;.v  vLildivii  if  i:.-:  siid  F.  T.  mtnrbnctl  in  th-.-  Ut  paragnpb 
i:'*r*r«ji.  wh«^  f.avv  aiialried  :hv  aine  5|^fied  t hem-in. 

•i.  Th^-  LTv-atvr  f-nion  of  iLv  tvsrai'-r's  i-staio  ct^r.sists  of  rwl 
•>:at*:  out  nr-a  m- •rtirairrr,  :•■  whii.-h  thi.-  ilefcrndani  «T.  M.  D. 
';tl?!*.!v  allcnrir.;^'  that  hv  is  the  heir-at-law  vf  tho  said  T.  W.  H. 
;:nd  that  the  ?a:d  T.  W.  H.  died  iLtL-statv.  has  niadt*  a  elailD. 
TL*j  -aid  d-L-ftLdiiKt  h;w  ?krvtd  r.«  lii-  ?  wi*  r.  rhv  n:t 'rtgagcfs  of 
tlv.-  ijaid  n.-al  e^tatr:.  f'-ri'iddii.i;  th^.-iii  t*.-  ;iix«.'iiut  to  the  {ilainriff 
«  r  Vj  the  •I-f'L-ndan:  W.  T.  f-r  ::.c  rcnt-s  aiid  injfits,  or  torecon- 
V  V  the  «aii.o  wu.n  iiavm^iit  of  the  moncviC*:*  dvbi,  and  l-r 
i.ai».-uutt!ie  <:laii:i «  f  il;e  <a:d  deftndant  and  his  action  thereni. 
tl.e  plaintiff  and  th-.-  tierViKli.ut  W.  T.  an-  unable  tu  realise  the 
—rate  of  the  test:.:-  r.  nn*!  :.r»j  muoh  dauiuiC-.d. 

The  plaint  iff  chiims : — 

Mi  A  dt-claration  that  tiie  deft-ndaut  *I.  M.  D.  has  nokgd 
ur  beneficial  interest  in  the  real  estate  of  the  and 

T.  W.  H.  ; 
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(2)  Or,  if  it  be  found  that  he  has  a  legal  interest  therein,  a 

declaration  that  he  is  only  possessed  thereof  as  a 
trustee  for  the  plaintiff  and  the  other  defendants ; 

(3)  An  order  directing  him  to  convey  the  said  real  estate  to 

the  plaintiff  and  the  other  defendants  in  accordance 
with  the  trusts  of  the  said  will ; 

(4)  Administration  of  the  real  and  personal  estate  of  the 

said  T.  W.  H.,  and  execution  of  the  trusts  of  the  said 
will. 


Sale  of  Goods  (,a). 

Bxnjei'  against  Seller  of  Goods  for  delivering  them  Inferior  to 

Contract. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  contract 
between  the  plaintiff  and  the  defendant  for  sale  and  delivery  by 


(jBt)  The  rule  may  be  taken  to  be  that  an  ordinary  contract  of  sale  of  goods   (jeneiaUy 
need  not  be  in  i^ii ting  :  but  this  rule  is  subject  to  exceptions  in  two  classes   contract 
of  cases.     I.  By  the  17th  section  of  the  Statute  of  Frauds  it  is  provided   q£  ^^  ^^ 
that  no  sale  of  goods,  wares,  or  merchandise  (and  by  Lord  Tenterden's  gQ^ds  need 
Act,  9  Geo.  4,  c.  14,  it  makes  no  matter  though  they  may  be  intended  ^  ^  jjj 
to  be  delivered  at  some  future  time,  or  may  not  at  the  time  of  the  con-   -^^iu^ 
tzact  be  actually  made,  or  fit  or  ready  for  delivery),  for  the  price  of  HXQ 
0r  mmoard^,  shall  be  good,  except  the  buyer  shall  accept  part  of  the 
gooos  80  sold  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  payment,  or  some  note  or  memorandum 
of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contiact  or  their  agents  thereunto  lawfully  authorised.    2.  By  the   Exceptions 
4tih  section  of  the  Statute  of  Frauds  no  action  shall  be  brought  to  charge   to  this  rule, 
any  fjerson  upon  any  contract  which  is  not  to  be  jxirformed  within  one   under  Sta- 

rur  from  the  making  thereof,  unless  the  agreement  or  some  note  thereof  tute  of 
in  writing  signed  by  the  party  to  be  charged  or  his  agent.  This  Frauds. 
latter  sectiou  is  general  in  its  tenus.  and  is  by  no  means  confined  to  the 
tale  of  goods  ;  in  fact,  it  will  seldom  apply  in  such  a  case.  It  has  been 
decided  that  it  applies  only  to  contracts,  the  complete  performance  of 
which  is  of  necessity  extended  beyond  the  space  of  a  year.  (Sinteh  v. 
Strawhridge,  2  C.  B.  815  ;  Knmohuan  v.  Bluett,  L.  R.  9  Ex.  1,  and  307.) 
Therefore  a  contract  which  can  be  performed  on  either  side  within 
a  year  is  not  within  the  section.  QUoneJUni  v.  Itcad,^  B.  k  Ad.  899  ;  and 
see  on  the  subject  1  Smith's  Leading  Cas.,  7th  ed.,  335,  notes  to  Peter  v. 
Coiupton.) 

Heading  s.  17  of  the  Statute  of  Frauds  with  s.  7  of  Lord  Tenterden's 
Act.  the  Effect  is  that  by  the  latter,  the  word  -  value  "  is  substituted  for 
the  wonl  **  price  "  in  the  former. 

J:*utting  out  of  account  the  few  contracts  of  sale  that  might  come   Essential 
within  the  4th  section,  the  law  regarding  the  sale  of  ordinary  raer-    difference 
chandise  is  essentially  different  where  the  value  of  the  goods  sold  is  less   jq  ^he  evi- 
or  nicre  than  £10.    In  the  former  case,  the  contract  of  sale  is  complete   dcnceof  the 


4  (JO  SALE  OF  GOODS. 

the  (leffiidant  of  100  sacks  of  flour  known  as  "  aeconds,"  at  2)5*. 
per  sack. 

'J.  Eighty  sacks  delivered  were  inferior  to  "seconds,"  and 
twenty  sacks  were  not  delivered. 

Particulars  of  damage : — 

Hi)  sacks  at  4^' £1G     0     0 

:i()  Ka(!k8  at  5.S 5     0     0 


£21     0     0 


The  plaintiff  claims  £21. 


•••mti-act         ^**  ^<^"  ^^  ^**^'  parties  have  come  to  a  verl>al  nprccmeut.     A.  enters  «  ehop 
where  the      ^"^  ^^*^  ^  watch.     lie  asks  the  price,  and  the  shopman  says  £7.    He  aay* 
"(khIs  arc       ^^^  ^^'^^^  purch{L««\  and  the  shopman  ajrrees  to  sell  it.     The  contract  of  wde 
aliove  or        ^^  ^^^^'"  complete,  and  if  A.,  the  purchaser,  leaves  the  8hop  without  takioir 
helow  £10     ^^'*^^^  ^i™  ^^^^  walch,  or  paving  tlie  pritre  or  any  part  of  it,  or  signing  wiv 
ill  value.        ackn«»\vle<lj:ment  r)f  the  contract,  the  wile  is  neveriheK»ss  complete,  tbie 
watch  is  his.  r(.Mnains  in  the  shop  nt  his  ri<k.  and  he  is  liable  to  the  tho^ 
kee|>er  for  its  price.    But  supjMjse  in  the  case  stated  the  shopman  had  filed 
the  value  of  the  watch  at  £13,  and  A.  had  apree<l  to  purchase  and  tbefhqh 
man  to  stdl  at  that  sum,  and  nothing'  more  ha<l  taken  place,  bnt  A.  Itt^l 
left  the  shop  without  the  watch,  without  i)a\ing  the  price  or  any  pan, 
and  without   sijrning  any  memorandum  of  the  contract — in  that  casr 
there  would  have  l)een  no  enforceable  contract,  the  property  in  the  waicb 
would  not  pass  to  A.,  and  he  would  not  be  liable  iu  any  action  to  the 
shopkeeper.    To  constitute  a  valid  contract  of  sale  of  goods,  ?raref>.  or 
men^handise  which  are  above  the  value  of  £10,  one  or  more  of  three 
thin<;s  must  hap])cn.    Either  the  puivhaseror  his  agent  must  sign  some 
memorandum  of  the  contract,  or  he  must  )»ay  the  price  or  part  of  it.  or 
j^ivc  some  earnest  to  hind  the  bargain,  or  he  mu6.t  act*ept  and  actually 
receive  the  goods.    There  arc  to  be  found  in  the  books  an  infinite  number 
of  decisions  upon  what  (*onstitutes  a  good  satisfaction  of  theftc  conditions 
— the  effect  only  of  which  can  be  given  here. 
What  the  ^^"'  iftcittorandvm  in  writifif/.'] — The  note  of  the  contract  upon  which 

momoran-  reliance  is  ])laced  uccmI  not  Ikj  made  at  tlie  time  the  contract  is  entered 
•Inui  must  into,  though  it  must  l)e  made  before  action  brought  (Jfilly.  Bawtmf,9 
.ontain.  ^1-  ^  ^^''  '^'O  »  ^"^^  several  d<.»cuments,  if  sulKciently  connected  the  oat 

with  the  other  by  internal  evidence,  will  constitute  a  good  raemorandaiii 
within  the  statute.     {Jackxon  v.  Lour,  1  Biug.  *.»  ;  Sturnirr^m  x.  Jirh' 
j<on.  2  n.  A:  P.  2:^s  ;    Wfirnn'  v.  \\'Uli»4jfoH,  L.  J.  25  Cb.  r>fi2 ;  Jfrnjcttmr, 
Ili/Kf,  ]j.  K.  7  Kx.  271).)     The  note  or  notes  which  make  np  the  memo- 
randum mu^t  contain  all  the  terms  of  the  agreement.     (^Arntrortkjf  r, 
Si'hojicld ^  2  W.  i^  C.  047.)     It  or  they  must  contain  the  namen  of  hothtltf 
contract  jiarties  or  their  agents  (  U 7// /V/wx  v.  Jiryncn,  1    Mco.  P.  C.  N.  S. 
\TA,  19H  ;    Vaiuh'nhrt'fjh  v.  Sjmnur,  L.  It.  1  Kx.  310),  the  subjcct-oiitta' 
of  the  contract,  and  the  price  and  minle  of  ]>ayment  if  agreed  iimb. 
Tile  elVect      Where  it  appeals  by  parol  that  the  price  has  l)een  agrcc<l  upon,  and  it  ■ 
iif  tbcouiis-    (miitted  in  the  note  of  the  contract,  the  written  memoranunm  minpa^ 
sion  of  the     fe<'t,  and  cannot  be  given  in  evidence.     {Klmore  v.  Kimff$fmtey  5  BLftC 
price  from      "iSH  :  (i  nod  man  v.  0'ri(Hfhx,  1  11.  &  X.  r>74  :  L.  J.  26  Ex.  145.)    But 
the  note.         n*^  prici*  was  really  agreed  upon,  the  contract  will  be  good,  and  a 
able  price  will  l)c  presumed.     {Iloadlnj  v.  MrLaittj  10  Bing.  482.) 
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Buyer  cujainst  Seller  of  Ooods  for  not  deUvei^ing. 

1.  The  plaintiff  lias  suffered  damage  by  breacli  of  contract 
for  sale  and  delivery  by  the  defendant  to  the  plaintiff  of  100 
tons  of  Scotch  pig-iron  at  £5  per  ton  to  Ikj  delivered  on  rail  at 
Middlesborough  on  the  15th  March,  1882. 


It  has  boeu  stated  that  a  good  mcmorandnm  within  the  statute  can  1)C 
made  up  of  several  documents,  as  where  there  is  an  unsigned  memoran- 
dum containing  the  order,  and  then  a  letter  (nnt  necessarily  addressed 
to  the  other  party  to  the  contract  (^Gibson  v.  IIoUuwl,  L.  tt.  1  C.  P.  1)   Where  the 
nigncd  by  the  defendant,  in  which    he  refei"s  to  the  memorandum,   note  is 
iSannderwh  v.  JarUm,  2  B.  &  P.  238  ;  BuxUm  v.  RuM,  L.  R.  7  Ex.  1,   made  up 
279,  Ex.  Ch.)    And  it  has  even  Ijcen  decided  that  where  the  vendee   of  several 
wrote  a  letter  to  the  vendor,  in  which,  aftrr  referring  to  all  the  etsential  documents. 
termt  of  the  contract^  he  stated  he  had  not  received  and  declined  to  have 
the  fi^Qods,  because  they  had  been  damaged  by  the  carriers,  there  was  here 
a  soSfficlent  note  in  writing,  notwithstanding  the  repudiation  {Bailey  v. 
Sictetingy^  C.  B.  N.  S.  843;  L.  .1.  30  C.  P.  150;    \Vilkin»on  v.  Etans, 
L.  R.  1  C.  P.  407) ;  but  the  plaintiff  cannot  avail  himself  of  a  subsequent 
letter  from  the  defendant,  in  which,  though  he  recognises  the  order,  he 
disa firms  or  addn  to  the  terms  of  the  memorandum,    {(.ifoper  v.  Smith, 
15  East,  103.) 

Afl  to  the  signature  to  the  note,  it  is  enough  if  it  is  signed  by  the   As  to  sig- 
<k^iidant  {LaytJiaarp  v.  Bryant ,  2  N.  C.  735) ;  and  it  makes  no  diflference  nature. 
that  there  is  no  remedy  against  the  party  who  does  not  sign.     {Allen 
V.  Bennfitt,  3  Taunt.  169.)     It  is  quite  immaterial  where  the  signature   Whatsig- 
is  placed  in  the  document,  provided  it  is  so  introtluccd  as  to  govern  and   nature  to 
anthenticate  every  material  part.    {Hubert  v.  I'urner,  4  Scott,  N.  R.  486  ;  the  note  is 
f^ttom  ▼.  (Mton,  L.  R  2  H.  L.  127.)    Durrell  v.  Evans,  1  H.  &  C.  174  ;   sufficient. 
I4.  J.  31  Ex.  337,  is  a  strong  case.    There  the  only  signature  of  the 
defendant  was  his  name  written  by  the  plaintiffs  agent  on  the  top  of 
a  uile  note,  the  contents  of  which  were  known  to  the  defendant  at 
the  time,  and  subsequently  altered  at  his  request,  and  it  was  held  that 
this  was  a  good  signature  within  the  statute.    Where  a  person  is  in  the 
habit  of  printing  instead  of  writing  his  name,  that  will  be  a  sufficient 
idgnatnre.    {Sttunderson  v.  Jaekson,  2  B.  &  P.  238  ;  Schneider  v.  Xorris, 
:SM.&S.  286.) 

A  signature  by  a  duly  authorised  agent  is  by  the  express  words  of  sijrnaturc 
the  section  enough.    It  is  not  necessary  that  the  agent  should  have  the   j  *  jj  a"cut. 
authority  of  his  principal  by  a  written  instrument  (^r'/vi //.•»»*  v.  Afusson,  ° 

5  N.  C.  603  ;  7  Scott,  761))  ;*  but  an  agent,  to  bind  the  defendant  by  his 
signature,  must  be  some  third  person,  and  not  the  other  contracting 
party.     (^Ihrhrother  v.  Simmons,  5  B.  &  A.  333  ;  Sharman  v.  Brandt, 
L.  ]£.  G  Q.  B.  720,  Ex.  Ch.)     In  the  case  of  a  sale  by  auction,  which  is   Auctioneer 
within  the  section,  the  auctioneer  l)ccomes  the  vendee's  agent  after  his  the  agent 
bid  is  accepted ;  and  if  he  then,  as  will  usually  bo  the  case,  writer  down   of  botli 
the  Tendec  s  name  in  the  catalogue  ()])posite  the  lot,  together  with  the   ^jartics  ut 
price  bid,  it  is  a  good  memorandum.    (Emmerson  v.  /feel is,  2  Taunt.  38  ;   a  sale. 
JiBnwortky  y.  Schofield,  2  B.  &  C.  945  ;  Pierce  v.  Corf,  L.  R.  9  Q.  B.  210). 
Bat  where  the  conditions  of  sale  arc  not  anncxal  or  rcferre<l  to  in 
the  catalogae.  signing  the  buyer's  name  in  the  catalogue  is  not  a  com- 
pUaoce  with  the  statute.     (Jlinde  v.  Whitehouse,  7  East,  558  ;  Pierre  v. 
Onf^  L.  B.  9  Q.  B.  210.)    Where  the  broker  is  the  agent  of  both  parties, 
aa  he  generally  is,  he  may  bind  them  by  signing  the  same  contract 
OD  behalf  of  the  bayer  and  seller,  and  his  signature  to  the  bought  or  sold 
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•J.  The  defendhiit  did  uot  deliver  auy  [or, 
case  may  Ixj]  of  the  said  iron. 


tons,  as  the 


Particulars  of  damage : — 

Losfi  of  i)rofit  at  £1  per  ton  on  100  tons,  £100. 
The  i)laiii tiff  claims  £100. 


How  far  a 
broker  can 
bind  buyer 
and  seller. 


Acceptance 
and  actual 
receipt 
required. 


When  ac- 
cei)tance  of 
jMrt  is 
sufficient. 


There  may 
be  an 
acceiitancc 
though 
buyer  can 
still  object 
to  the  quali- 
ty, &c. 

Construc- 
tive accept- 
ance Itv  ac- 
quiescence. 


note  will  constitate  a  sufficient  memorandum  i\ithm  the  btaiutc. 
(Parton  v.  Crofts,  13  C.  B.  N.  S.  11  ;  L.  J.  33  C.  P.  189.)  There  ha*i 
been  some  contn)versy  as  to  whether  the  real  coiiti'act  is  cxyntainod 
ill  the  boupht  and  sold  notes  signed  by  tlie  broker,  and  sent  to  the  bnyer 
and  seller  res]>ectiTely,  or  in  the  entry  which  he  makes  in  his  book. 
(Sec  He y man  v.  XvaU  2  Camp.  337  ;  Thornton  v.  Mevjr,  M.  &.  M.  43; 
Sirnicriffht  v.  Archibald,  17  Q.  B.  124  ;  L.  J.  20  Q.  B.  r>3»  ;  Tkimpwm\. 
Gardiner,  1  C.  P.  D.  777.)  Where  there  is  a  material  variaD€:e  between 
the  bought  and  sold  notes,  and  the  brttker  has  not  idgnecl  the  contract  in 
his  book,  there  is  no  binding  contract  (^Grant  v.  Firtchrr,  5  B.  &  C.  436; 
Gregxon  v.  lluch,  4  Q.  B.  737)  ;  and  it'  the  two  prmcii>al8  agree  in  the 
broker's  presence,  and  the  broker*s  note  dc>es  not  correspond  with  the 
terms  ngrec<l  upon,  then  there  is  no  written  contract  by  an  agent  lawfully 
authorised,  and  a  party  who  did  not  assent  to  the  alteration  is  not  bound. 
{PittA  V.  Beckett,  13  M.  &  W.  743.) 

Acceptance,  and  receipt  within  (he  statute^] — In  the  case  of  goodi 
above  the  value  of  £10,  failing  a  itote  in  \(Titing  evidencing  the  contract 
there  must  be  part  payment  or  a  delivery  of  the  goods  by  the  Te&dor 
with  the  intention  of  vesting  the  right  of  possession  in  the  vendee,  and 
an  actual  receipt  by  the  latter  with  the  interntion  of  talcing  to  tkepofttt' 
iti&n  ait  owner.  (Phiilipa  t.  Bintolfi.  2  B.  6i  C  513.)  Acoeptance 
without  delivery  or  W)mcthing  tantamount  to  dcliveiy  of  the  goods,  at 
delivery  of  the  key  of  the  warehouse  where  they  are  at  the  time  (^Chifti* 
V.  Iloffcrs,  1  East,  102,  195)  is  insufficient;  but  the  acceptance  may  be 
prior  to  the  actual  receipt,  and  need  not  Ikj  contcmitoraiicous  with  or 
subsequent  to  it.  {('uMck  v.  Itobitrnm,  1  B.  &  S.  2^9;  L.J.  30  Q.  B. 
261  :  Kershaw  v.  Ogden,  3  H.  &:  C.  717  ;  K  J.  34  Ex.  159.)  Where  a 
joint  order  for  several  classes  of  goods  is  given,  the  acceptance  ol  one 
cla«<8  is  a  ]»art  acceptance  of  the  whole  under  this  section  (^Ellift  t. 
Thomatt,  3  M.  &  W.  170)  ;  and  acceptau<Mi  of  part  is  sufficient,  although 
the  rest  are  not  even  made.  {Scott  v.  Ilafttern  Covnticit  Jfail.  Ch„  12  N. 
k  W.  33.)  The  delivciy  of  a  sample,  if  considered  to  be  part  of  the 
thing  sold,  is  a  sufficient  acceptance  {J/inde  v.  Whitehtmttr,  7  East,  5^); 
but  it  is  otherwise  where  it  is  a  sample  merelv,  and  foims  no  part  of  the 
bulk.     ( ( 'ooper  V.  J'Jhfin,  7  T.  R.  14. ) 

After  some  discussion,  it  fceenis  to  be  finally  settled  that  there  msy  \x 
an  acceptance  and  dcliveiy  of  goo<ls  within  the  statute,  aUbongfa  the 
Imver  still  has  a  right  to  nliject  to  the  quantity  or  quality  of  the  gotd^. 
(Aihble  V.  Gotfffh,  38  L.  T.  N.  t>.  704  ;  following  Morttm  v.  Tibirtf,  W 
Q.  B.  429  ;  1..  .i.  ID  Q.  B.  3^2.)  There  may  be  an  accepUnce,  althcqgh 
the  vendee  has  had  no  opp<>rtunity  cf  exr.mining  all  the  goods;  sad 
equally  there  may  be  an  acceptance,  although  it  is  oi>€n  to  the  puirhtfcr 
to  disimte  the  teims  of  the  contract  as  alleged  by  the  vendor.  CUfmkHh 
Mit  V.  Straight.  17  C.  B.  Gl)7  ;  L.  J.  25  C.  P.  85.)  There  may  idso  be  a 
constiuctive  acceptance  by  acquicsa-nce.  Thus,  where  goods  were  SEit 
by  a  named  carrier,  }  nd  a  letter  of  advice  ^^  as  forwarded  to  the  Tcodlfc 
stating  that  the  credit  was  three  mouths,  and  the  goods  after  anM 
were  teen  by  him  in  the  warehouse  cf  the  carrier,  wbcn  he  told  the 
carrier  that  he   refused   to  trke  them,  but  made  no  ccsmumkatioi 
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Creditor  againsl  Principal  Debtor  and  his  Snreiy  severally  on  a 

Guaranlee  for  Goods  sold. 

The  plaintiff's  claim  is  against  the  defendant  X.  as  prin- 
cipal, and  against  the  defendant  Y.  as  surety,  for  the  price 
of  goods  sold  and  delivered  by  the  plaintiff  to  X.  on  the 
guarantee  by  Y.  dated  the  :50th  of  October,  1883. 


whatever  to  the  vendor  till  after  five  months,  it  was  held  that  this  was 
evidence  of  acceptance  and  actual  receipt  (Brnthfl  v.  IVJweler,  15  Q.  B. 
442) ;  so  dealing  with  a  bill  of  lading  as  if  the  person  were  owner  of  the 
property  is  evidence  of  the  same  thing,  {\ftrcdith  v.  Mrigft,  2  E.  &  B. 
964  ;  L.  J.  22  Q.  B.  401.)  As  to  what  constitates  a  good  acceptance,  see 
also  Rothh  v.  Thu\tUes,  6  B.  &  0.  388  ;  Rtiyner  v.  Grote,  15  M.  &  \V. 
359  ;  Marvin  v.  HV///m,  fi  K.  k  B.  720  :  L.  J.  25  Q.  B.  309 :  Elmore  v. 
Sfonf^  1  Taant.  458.)  But  there  can  1k»  no  acceptance  and  receipt  by  the 
parchoser  while  the  vendor's  lien  remains,  for  the  vendor's  lien 
neoeflsarily  supposes  that  he  retains  posses-sion  of  the  goods  (Morton 
T.  TtMrttf  ante;  Carter  v.  Tomnaint^  5  B.  &  A.  855);  and  delivery 
of  goofis  to  a  wharfinger  or  agent  who  has  })een  accastomed  to  forwanl 
goods  from  the  plaintiff  to  defendant,  and  a  delivery  by  him  to  the 
cAirier,  is  not  an  acceptance,  the  carrier  having  no  authority  (though 
named  by  the  vendee)  to  accept  the  goods  for  him,  but  only  to  receive 
tbem  for  the  purpose  of  being  carried.  {Han*on  v.  Armititfje,  5  B.  &  A. 
637  ;  Meredith  v.  Meigh,  ante.)  So  where  goods  Iwught  abi-oad  were  de- 
livered at  a  foreign  ])ort  on  board  a  ship  chartercl  by  the  purchaser,  this 
was  held  to  be  no  acceptance.  (Aeebal  v.  Lerj/,  10  Bintf.  376  ;  see  also 
Maldey  v.  Parher,  2  B.  A:  C.  37  :  Bentall  v.  Jiurn,  3  B.  A:  C.  423  ; 
Mahberley  v.  Shepherd,  10  Bing.  99.) 

But  possession  may  be  given  up,  and  the  vendor's  lien  extinguished, 
although  the  goods  have  not  left  the  vendor's  premises  {Jaeohn  v.  Latour, 
*  2  Hoc.  &  P.  205).  as  when  the  vendor  l)egins  to  hold  as  the  servant  or 
agent  of  the  purchaser  (^('antle  v.  Snowdon,  30  L.  J.  Ex.  31(0- 

Earnest  or  jtart  payment.] — Where  there  is  no  note  in  writing  of  the 
oontract,  or  no  acce])tance  and  rcceijit  of  the  goods,  there  must  be 
an  actual  payment  of  serine  amount  or  other,  or  some  pledge  given 
to  make  the  bargain  of  sale  binding.  CiLstomary  forms  of  concluding 
bargains,  as  when  the  purchaser  draws  the  edge  of  a  shilling  across  the 
hand  of  the  vendor  and  returns  the  raonej*  into  his  own  pf>cket,  are  not 
equivalent  to  earnest  or  |Mirt  payment  within  the  siRtutc  (^Bfenhinjfopp  v. 
dayton^l  Taunt.  597)  ;  ami  a  bargain  that  the  ven<lor  shall  take  in  part 
payment  a  debt  due  from  him  to  tlie  vendee  is  not  in  itself  a  sufficient 
part  poyment  to  dispense  with  writing,  no  money  having  in  fact  passed 
nor  receipt  for  the  debt  been  given  by  the  vendee.  (  Washer  v.  Xusxeyj 
16  M.  &  W.  302.     But  see  Spnrgo's  Case,  L.  R.  8  Ch.  App.  407.) 

Where  the  contract  of  sale  is  one  within  tlie  Statute  of  Frauds,  and 
the  statute  has  not  l)een  complied  with,  the  defendant  must  specially 
raise  the  defence  of  the  stntute  in  his  statrm».'nt  of  defence.  (See  OrdeV 
XIX.  r.  15  ;  Hark  v.  ralloa\  4(i  L.  J.  Q.  B.  53). 

Vendors  duty.]— In  all  contracts  of  sale  it  is  the  vendor's  duty 
to  hold  the  goods  in  reatliness  for  deliverv,  but  unless  the  contract  itself 
provides  that  the  vendor  shall  deliver,  the  buyer  is  bound  to  fetch  the 
goods.  (2  Kent  Com.  505.)  Where  the  contract  i>n)vidcs  that  the 
vendor  has  to  deliver,  he  is  bound  to  do  so  on  pain  of  being  sued  for 


No  accoiit- 
auce  while 
vendor's 
lien 
remains. 


To  consti- 
tute a  pai-t 
])uyiiiont 
money 
must  ac- 
tually JKISS. 


Ven<lor 
not  gene- 
rally boimd 
to  deliver. 
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Particulars : — 

1883.     80th  Oct. 

Goods  . 

„        8rd  Nov. 

>»      •        • 

17  th  Dec. 

»      •        • 

1884.     r)th  Jan. 

»»       •        • 

Amount  due 

£50 

0 

0 

50 

0 

0 

50 

0 

0 

50 

0 

0 

£200 

0 

0 

For  claim  against  a  surety  for  price  ofgoods^  see  pp.  302-S. 


But  may  I)€ 
by  agree- 
ment. 


The  time  of 
4lelivcry  is 
not  gcner- 
nlly  of  the 
esnence  of 
the  con- 
tract. 

When 
<leHverv  by 
the  ven<lor 
<li«l)cnsc«l 
with. 


Effect  of 

]»urchascr*s 

in.solvcnrv. 


breach  of  contract.  Where  the  contract  fixes  the  place  of  delivery,  tbr 
vendor  is  not  lx)und  to  deliver  elsewhere,  nor  indeed  is  the  Tendee  bonad 
to  accept  elsewhere  ;  but  if  the  vendor  is  to  deliver  and  the  contnct 
d(Xis  not  s])ecify  where  the  delivery  is  to  take  place,  he  is  not  bonnd  to 
deliver  or  offer  to  deliver  till  the  place  of  delivery  is  notified  by  the 
vendee.  {^Armitage  v.  In*olc^  14  Q.  B.  728.)  As  to  the  time  witUs 
which  delivery  must  l>c  made  when  the  contract  is  silent,  it  has  facco 
said  that  time  is  not  generally  of  the  essence  of  a  contract  for  the  sale  of 
^oods,  unless  expressly  made  so  bv  the  contract  {Martimdale  t.  SmiA. 
1  Q.  B.  839  ;  Coddington  v.  Paleol^Oy  L.  K.  2  Ex.  193) ;  hot  in  serrnl 
cases  it  has  been  held  to  l)e.  (See  Parker  v.  PawUngt,  A.  Bing.  280 ;  Wimt- 
hunt  V.  Vcelry,  2  C.  B.  253.    Cf.  Jirandt  v.  Laurenre,  1  Q.  B.  Div.  5R) 

Sometimes  tlic  necessity  of  delivery  or  further  delivery  by  the  vendor 
is  dispensed  with  by  reason  of  the  vendee's  refusal  to  accept,  or  dcds* 
ration  that  he  will  not  accept.  In  such  a  case  it  is  said  that  the  tne 
(]uestion  is  whether  the  act  or  conduct  of  the  party  evinces  an  inlei* 
tion  no  longer  to  lx>  Inmnd  by  the  contract.  {Frreth  v.  Jhirr,\j.  B.^ 
('.  P.  208.)  It  has  l)een  held,  however,  that  where  goods  are  to  be 
delivei-cd  by  the  defendant  to  the  plaintiff  in  twelve  equal  monthlr 
parcels,  the  omission  of  the  plaintifE  to  send  for  the  whole  of  the  vaU 
parcel  as  ag^rccd  does  not  exonerate  the  defendant  from  delivering  tW 
i-cmaining  parcels  {Shnpaon  v.  Crippin,  L.  R.  8  Q.  B.  14):  ifihen  the 
delivery  was  to  Ihi  by  two  equal  parcels,  the  defendant  was  held  not  to 
be  released  from  the  delivery  of  the  feecond  parcel  by  reason  that  the 
])laintiff  had  refused  lo  pay  for  the  first  in  accordance  with  the  contnct 
(Frrefh  v.  Burry  xupra.  But  in  that  case  the  circumstances  were  vwy 
sj)eeial.) 

Where  there  is  a  contract  for  the  sale  of  poods  to  be  delivered  by  inrtal- 
nients  the  price  of  each  instalment  being  payable  on  delivery,  anil  the 
buyer  d(x>s  not  pay  for  one  instalment  under  such  circumstances  w  to 
give  the  seller  reasonable  ground  for  believing  that  he  will  be  nnaUeti* 
pay  for  the  instalments  to  be  delivered  in  future,  and  that  he  does  not 
intend  to  go  on  with  the  contract,  the  seller  is  justified  in  repndiatiBi: 
the  contract.  (^JiUnmer  v.  Jicnufcitiy  L.  R.  9  C.  P.  588.)  As  to  wtal 
amomits  to  such  a  declaration  of  insolvency  by  the  purchaser  as  estxtki 
the  vendor  to  refuse  further  delivery,  see  The  Phcsni^  BcMemer  SUd 
('o.,i  Ch.  D.  108. 

Where  gooils  arc  to  be  delivered  at  a  future  day,  the  damages  for  hnMfc 
of  contract  arc  the  difference  between  the  contract  price  and  thB  imM 
price  of  the  gocxls  on  the  day  when  they  ought  to  have  been  didivcmL 
{O'ainjt/ord  v.  Carroll,  2  B.  &.  C  <)24  ;  Valpy  v.  Oahleu^  16  Q.  ILMl: 
L.  J.  20  Q.  B.  380.)  If  no  difference  is  ))roved  between  the  eontiict  ni 
market  prices,  the  damages  must  be  nominal.    ( I  <i(nf  t.  QaiMiy,jyJ 
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Action  against  Vendor  for  not  accepting  Deliver t/, 

l.The  plaintiff  has  suffered  damage  by  breach  of  the  defendant's 
contract  to  purchase  and  accept  from  the  plaintiff  50,000  lbs.  of 
black  yam,  second  quality,  at  2«.  bd.  per  lb.,  to  be  delivered 
and  accepted  by  five  monthly  instalments,  each  of  10,000  lbs., 
the  first  instalment  to  be  deliA^ered  on  January  1,  1888,  at 
Hull. 


When. the  price  has  been  paid,  the  measure  of  damages  is  the  market   Measuiv  nf 
price  without  detiucting  the  contract  price ;  and  the  same  is  the  ruh?   iianwes 
where  the  payment  is  by  bills  which  are  outstanding.     (Jfrid.)    If   win>|^ 
the  buyer,  at  the  request  of  the  seller,  forbears  to  enforce  tlie  contract    vendor  Uiw 
at  the  time  the  goods  ought  to  Iki  delivered,  but  afterwards  docs  so,  the    faii<»^j  i^' 
measare  of  damages  is  the  difference  between  the  contract  price  and  the   (lelirer. 
market  price  when  the  buyer  so  enforces  the  contract,  /.  <?.,  by  bujiiig 
the  goods  in  the  market.    (%/<•  v.  Vani't  L.  K.  2  Q.  U.  275  ;  aff.  L.  K.  3 
Q.  B.  272.    See  also  Ti/nc  v.  HonedaU;  J^'c.  Iron  Co,,  L.  U.  8  Ex.  305.) 
J£  a  ship  is  ordered  to  be  made,  or  is  left  for  repair,  and  not  de- 
livered at  the  agreed  time,  the  mca.HU re  of  damage  is  jyrimd  facie  the 
sum  which  would  have  Ix^en  earned  by  the  ship  in  the  onlinary  course  of 
trade  since  the  period  when  it  should  have  been  delivered.     {Fletcher 
T.  Tttjflevr,  17  C.  B.  21  ;  L.  J.  25  C.  P.  i>5  :  Cory  v.  Thame*  Ironworks 
CtK,  L.  R.  3  Q.  B.  181.)     See  generally  on  the  question  as  to  the  measure 
<rf  damages,  Elhingrr,  «Jr.  v.  ArmMrong^  L.  li.  9  Q.  B.  473;   Vicars  v. 
WHlcocktt  2  Sm.  Lead.  Oas.,  7th  eil.,  534,  and  notes  ;  Mayne  on  Damages, 
4th  edition. 

Duty  of  the  tnidee  to  accept  delirmj.'] — If  the  purchaser  refuse  to    Purchaser 
accept  d^very  of  the  goods  when  made  according  to  the  terms  of  the    ))ound  to 
contract,  he  is  liable  in  an  action  for  damages.     In  order  to  charge  the   accept 
pareliafer  where  a  tender  of  the  goods  is  necessary,  it  must  be  made   deliverv. 
at  a  reasonable  time  and  place,  and  be  such  as  to  affonl  him  opportunity 
of  examining  and  receiving  the  go<xlB.    Thus,  a  tender  of  articles  in    What 
a  clcsed  cask  so  as  to  prevent  inspection,  or  at  the  defendant's  ware-   tender  of 
bonsc  at  a  late  hour  after  it  is  shut  up,  will  not  be  good,  though  in  the   the  goodx  is 
latter  case,  if  the  defendant  happens  to  bo  there,  and  is  able  to  examine   sulficicnt. 
and  receive  them,  it  will  not  l)e  bad  merely  on  account  of  the  lateness  of 
the  hour.    (^Isherwood  v.  Whitmerc^  10  M.  &  W.  757  ;  Startup  v.  Mac- 
^onaidy  6  M.  &  Gr.  593.)     The  tender  must  not  Ini  of  a  larger  quantity   jf  tender  of 
•than  was  bought.    Thus,  if  the  buyer  give  a  limitetl  order  for  certain   a  larger 
specified  goods,  and  the  seller  sends  these  and  others  from  a  distant  quantity 
place  in  one  package  charged  at  a  lump  sum,  the  consigDce  may  refuse   purchaser 
the  whole.     {J>ry  v.  (rreen,  8  E.  &  B.  575  ;  L.  J.  27  Q.  B.  Ill  ;  aff.  Ex.   ^ay  refuse 
Ch.  1  B.  &  E.  969  ;  L.  J.  28  Q.  B.  319).     Equally  where  a  joint  order  is  the  lot. 
^Ten  for  several  articles  the  contract  is  entire,  and  the  purchaser  may 
Teifase  to  accept  one  unless  the  others  are  delivered.    {Champion  v. 
J3k4n'tj  1   Camp.   53.)      Where  the  defendant  instructed  the  plaintiff  So  where  a 
to  bny  for  him  500  tons  of  sugar,  **  50  tons  more  or  less  of  no  moment  if  leas  qunn- 
you  are  enable<l  to  get  a  suitable  vessel,*'  and  the  plaintiff  bought  400  tity  teu- 
tons, it  was  held  that  the  defendant  was  not  bound  to  accept  the  400  dercd. 
tons.    {Ireland  v.  Living ftoiij  L.  R.  5  Q.  B.  516,  Ex.  Ch.)    Where  goods 
are  sold  at  **  about "  a  certain  quantity.  "  more  or  less,"  the  latter  words 
are  intended  to  provide  for  only  a  small  excess.      {(Voti  v.  Eglin,  2  B. 
A  Ad.  106 ;  Macdonald  v.  Longhottom,  1  E.  &  E.  977  ;  L.  J.  28  Q.  B. 
293,  and  also  29  Q.  B.  266.)    Where  the  contract  limits  the  time  fur 
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2.  On  the  first  of  ^lav,  iss:5,  the  plaiutiff  temk-r^-J.  hm  the 
defendant  refusiti  to  act-ept.  the  fifth  instalment  of  l«',«»M.ub5. 
Particulars  vf  dam^e  : — 

I-oss  of  pn:»fit.  at  2</.  per  lb.  on  H»,000  lbs.  £8:>  «•*.  8*/. 
The  plaintiff  claims  £8;^  0.«.  Xii. 


lioliviTv  t!io  h\i\vT  oannot  Tvfu*o  a  i^x«l  temler  of  ihe  eood?  maik: 
wi:!.!n  tht-  j.^-'-iivr  limt-  i^e^au^-  a  ti-n*ler  *.>(  jji>.hL?  iaferior  to  samiilc  h*l 
N*<!i  prcvi. -usly  ir.:i  U*. 

Wh.  II  tiir.t'  i>  .  f  thv  v-.n-*-.-  "f  iht-  t'niiir.iot.  wbioh.  in  the  ah«eno<i  of 
>j.t.H:ial  a«T^-.:::i:i:  :■■  iha:  -.ffv.-  *.  i>  '•■l  l-m  ihv  o;iso.  thi-  ik-fenvlan:neei 
11- :  ai*''<  i^T  «i  ".'>orv  ■  i  j  --!"  tvr>-u-riil  after  the  timo.  jSce  /fatrr  t. 
/.\  M//.  .".  H.  Jl-  N.  *ll*  :  L.  .1.  '2\*  Kx.  TM  :  CiMingf.'H  v.  raU.-l^^o,  L  E. 
•J  Kx.  li*:^:  ^-:  'i:  v.  L:}r^  .'•■■.  1  g.  IV  l»ir.  344.)  The-  srenertl  reli. 
1:  wvv-.r.  i"*  \\.\'  a  j^-artia':  br-.-aoh  by  ihv  plaintiff  •■£  hi^  ointno:  !•• 
iU-'.:vt  r  lit*::  :  y.;s::fT  ihi*  t:..f.n'lani  in  fif:orwrai\l<  rvfri^insf  t-.- it'cepE 
^./  .,;;«*.  ';T  V.  )■'»  '.;. '4  i:.  \-  S.  i»l*i;:  L.  J.  32  Q.  B.  3s:.  :  N/»#/»*»«^. 
/  -'i^ri-u  I..  15.  **  k'.  I*.  14'  :  b-".:  w':... v-  ibv  salv  is  by  vamiiie.  aa-l  ite 
) -.IkT' r.'iori-.i  r.  --*  r.  i  o  rrt^;-  i.-i  wi:h  iho  ^imj-lf.  tiif  iiur»'hjL"«tTart«i 
r.. :  a.vj:  •//  .  ''\r  v.  //■.;»■.  I..  K.  7  C.  P.  43>.  4."il  :  and  *..  wL^re 
:li'-  "o'.o  :>  a",  oxo^ut-  ry  •  :.o  :  -•nic:hiT)i:  n«-:  in  txi-tviioe  at  ihv  lini*. 
aiiii  :*•  Iv  ::•.:»■'.■. .  :ho  jurv^h.iior  :r.ay  ^■fu"i^•  :■■  rv-Oiive.  -r  oven  afier«irf' 
r*  T.-.T!.  ::  if  ::  -i-^  v.  *  •  •?!;■-:•:.■:  w::h  :ht  liescripti.-ii  "f  article  -nkrE-L 

Kre  .■.:o:.:iy  a  '.vT.-itr  >  :::•:  !>A>e*sar^ .  a«  whore  r-.ihinsr  was  »ai4  i-:! 
:hv  -.: ■:■'.■.:  :n  :!■.-.  ^-  r.rr:;.:.  I:  :<  :hv:.  :!.«.■  j -.'.rcha^r'Mluiy  i.-takr  away 
tV.o  jT  ■ -i*.  a:.  ;  ::  i"*  •.  :."j:.  ::.a:  the  vi-rid-r  is  r<*a  ly  an- 1  willirc  :■■ 
1 1  •. '. .  V •;  7  ; ,  •  V. : n:  w  ■ . !. : J  >-  .  Tt-  i.  A  jrain .  i f  i  !•  e  ■ : vf vr.'.iri r. i  :  »■  li  n •.>.  h : «  i n:r!>- 
::■  :i  :  rt:*.>  ..';:. ":  :.::  "  :";.e  i  "..i-:.::iT  '  •'.•.livi-r  _-  --i*  •■:^Kr«.-:  :•:•*■ 
ina^ic.  ::;•.:.  ".i".  .'..\:.::'S.  r...  1  :.  :  j-r- ►.■•.-.■«■.:■■  o  n-j-l-.-re  :liv  ix-i.T^i't '."ii 
\\i <  ; -ii n .  ay. -i  r. . : . *■  * ': i  "^  * V. ■  •» ".- '  '. •  r  a::  .i ! " -.  j-^ i  r-.  f -<;  1  t ■  •  :un v t •:.  al : a  -sr^ 
:}  0  jr>  •!■*  aT>^  r.  :  :  .•■iy  :  :  i*.-.  ".".v-: ry .  an\!  «  -uM  n.-i  bt-  dt-lirered.  f.-r  the 
j'aiiiTiif  :>  :h-.>.*:v  il:>.  ::r.rj- 1  ir  nj  ir'XT.-:::.j  f  unh.  r.  {^f\'rt  y. 
.1  .V-.: :-.  /;.;  ;.  /  .  i:  ^j.  i:.  :2:.  144  :"  I..  .1.  :>•  v.  B.  4n".  a  ^ale  .' 
c  •>>  •■  :.  r.rnva".  :  "  :  .'.t-Iti."  ::.  a  i.:ir::-  .iLir  .«»l;:j.  i-  .-4  cs-nrracif  ■: 
;•  s.-i!-^  ■  f  J  • »:-  ;*•:  .'•  :.::v.r-.   :■  :i  »i.  -.;".  \-  :  :    :bv  ■:  u>i:o  o  -iiditi'-.n  of  :fc:- 
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r.-.-:..  S-.v.  ;  >  .-'^.  V  -.  L.  }:.  :.  0-  H.  4.?v  :  air.  I-.  li.  7  Q.  b"  13*1: 
":  .;:  ^  .  re  'i.C'  ■:■  '..'.t-:*:'  >  :. :  '':.<■  ^?.Io  -f  c  •:•;*  ■•  :v  w  on  (la^tj^a^  a:«i 
•  xj'  :i  :  :  TiT^i-kO  !;. .'  .:  "  :  >.  li-. liv-.  :\-.;  ■:;  :Vo  <iti.- arrirai  tf."  1 
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Defence  and  Counter-claim, 

Defence. 

The  defendant  says  that : — 

1.  On  the  iBt  of  February  it  was  in  writing  agreed  between 
the  plaintiff  and  the  defendant  that  the  delivery  of  the  fifth 
and  last  instalment  of  the  yam  should  be  made  on  the  5th  of 
April,  1888,  and  not  on  the  1st  of  May,  1883,  as  previously 
agreed. 

2.  The  plaintiff  did  not  deliver  the  said  instalment,  or  any 
part  thereof,  on  the  6th  of  April,  1883,  or  at  all  until  the  Ist 
of  May,  1883,  when  he  tendered  the  said  instalment. 

Counter-claim. 

The  defendant  says  that : — 

1.  He  repeats  the  allegations  in  paragraphs  1  and  2  of  the 
statement  of  defence. 

2.  Before  and  on  the  1st  of  February,  1883,  the  plaintiff 
had  notice  that  the  delivery  of  the  fifth  instalment  on  the  5th 

the  vendor  that  it  is  reasonably  fit  for  the  purpose,  and  there  is  no 
exception  as  to  latent  andiscoverable  defects.  {RundaU  v.  New9on,  2 
Q.  B.  Dir.  102  ;  NuftJfeuvavjee  v.  Gregmn,  L.  R.  4  Ex.  49.) 

Bat  where  the  contract  was  for  the  sale  and  purchase  of  "  oats  "  by  Mistake. 
•ample,  and  the  purchaser  agreed  to  give  what  would  have  been  a  very 
high  price  unless  they  were  old  "  oats,"  they  being  in  fact  new  "  oats," 
it  was  held  that  the  passive  acquiescence  of  the  seller  in  the  self- 
deception  of  the  buyer  did  not  entitle  the  latter  to  avoid  the  contract. 
(fiMh  Y.  U}tghe9,  L.  R.  6  Q.  B.  597.) 

As  to  the  extent  and  limits  of  the  right  of  an  unpaid  vendor  to  stop  stoppage 
the  goods  in  transit  when  the  purchaser  becomes  insolvent,  see  Exp.  ^^  trail" 
mbhcM,  1  Ch.  Div.  101  ;  BoUor  v.  L.  *$•  F.  Bail.  Co.,  L.  R.  1  C.  P.  431  ;   ^,^ 
Map.  WaUon,  re  Love,  5  Ch.  D.  35  ;  MtrchufU  Bank  "7.  Pheenix  Bessemer 
St^l  Co.,  5  Ch.  Div.  205  ;   Exp.  Barron,  6   Ch.  Div.  783  ;    Grice  v. 
BMardsath  3  App.  Cas.  319  ;  and  Kemp  v.  Ihlk,  7  App.  Cas.  573. 

Although  the  purchaser  of  a  chattel  takes  it  as  a  general  rule  subject  p^ggiji^  of 
to  what  may  turn  out  to  be  informalities  in  the  title,  by  a  purchase  in  property. 
market  overt,  the  title  obtained  is  good  against  the  whole  world  except       ^^  ^' 
the  true  owner  claiming  after  he  has  prosecuted  the  thief  to  conviction. 
And  where  the  original  owner  parts  with  the  chattel  to  A.  upon  a  de 
faeto  contract,  though  there  may  be  circumstances  which  enable  that 
owner  to  set  aside  the  contract,  a  hon^  fide  purchaser  from  A.  wiU 
obtain  an  indefeasible  title.    {Cu,ndy  v.  Lindsay,  3  App.  Cas.  459.)    As 
goods  l^nAfide  bought  from  a  thief  become  the  property  of  the  purchaser 
ontil  the  original  owner  prosecutes  the  thief  to  conviction,  on  restitution 
to  the  original  owner,  the  purchaser  cannot  claim  the  cost  of  keeping  or 
fdoding  the  chattels.    (^Walker  v.  Matthews,  8  Q.  B.  Div.  731.) 
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of  April,  1883,  was  necessary  to  enable  the  defendant  to  com- 
plete a  contract  for  the  sale  of  yam,  which  he  had  entered  into 
with  X.  Y.,  and  that  the  defendant  had  agreed  to  pay  X.  Y. 
£100  as  liquidated  damages  if  he  should  fail  to  perform  his 
contract  with  him. 

3.  By  reason  of  the  plaintiff's  fidlure  to  deliver  on  April  5, 
1888,  tiie  defendant  was  unable  to  perform  hifi  contract  with 
X.  Y.,  and  was  compelled  to  pay  X.  Y.  £100  afi  and  for  liqui- 
dated damages. 

Particulars  of  damage  :— 

PaidX.  Y £100    0    0 

Loss  of  profit  on  yam  resold  to  X.  Y., 

10,000  lbs.  tit  2d.        .        .        .    .        88     6    8 


£183    6     8 


The  plaintiff  claims  £183  Qs.  8A 

As  to  the  defence : — 

1.  The  plaintiff  joins  issue. 

As  to  the  counter-claim,  the  plaintiff  says  that : — 

1.  He  did  not  agree  to  deliver  the  fifth  instalment  on  the 
5th  of  April,  or  at  all  before  May  1,  1888. 

2.  If  he  did  so  agree,  the  defendant,  on  the  4th  of  April, 
1888,  requested  him  to  postpone  delivery  until  further  orders. 
The  defendant  gave  no  ftirther  orders,  and  the  plaintiff  acoord- 
ingly  delivered  the  instalment  on  May  1, 1883. 

3.  The  plaintiff  had  no  notice  at  all  before  action  of  the 
allied  contract  with  X.  Y. 

4.  The  plaintiff  does  not  admit  the  allied  contract  with 
X.  Y.,  or  that  the  defendant  paid  or  was  compelled  to  pay  X.  Y. 
£100,  or  any  other  sum  for  damages  for  breach  of  contract. 

Action  a{ja%n$t  Purchaser  for  not  accepting  Delivery  of  Part^  and 

for  Price  of  Pari  accepted, 

1.  On  January  1,  1883,  the  defendant  purchased  of  the 
plaintiffs  50  tons  of  sperm-oil,  at  £30  each,  half  to  be  deli- 
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ifored  on  January  15,  188;^,  and  the  other  half  on  February  1, 
1883. 

2.  On  January  15,  1888,  the  plaintiffs  delivered  25  tons  of 
ifae  oil  to  the  defendant,  and  he  accepted  it. 

8.  On  January  20,  1883,  the  defendant  in  writing  informed 
the  plaintiffs  that  he  would  not  accept  the  remaining  25  tons 
of  oil  if  it  should  be  tendered. 

4.  On  February  1,  1883,  the  plaiutiflfe  sold  the  25  tons  of  oil 
(which  the  defendant  refused  to  accept)  for  £625,  the  then 
market  price. 

The  plaintiffs  claim  £750,  price  of  the  oil  delivered,  and 
£125  damages  for  loss  upon  the  resale  of  the  oil  refused  by 
defendant,  making  in  all  £875. 

Defmce, 
The  defendant  says  that : — 

1.  The  fifty  tons  of  oil  were  warranted  equal  to  a  sample. 

2.  On  delivery  of  25  tons  delivered  on  Januaiy  15, 1883,  they 
were  inferior  to  sample,  and  the  defendant  refused  to  accept  the 
same,  and  gave  notice  to  the  plaintiffs  that  they  remained  on 
the  defendant's  premises  at  the  plaintiffs'  risk. 

3.  The  plaintiffs  revised  to  dehver  oil  according  to  sample  on 
February  1, 1883,  but  insisted  that  they  would  deliver  oil  of  the 
same  quality  as  that  sent  on  January  15,  1883.  It  was  such 
oU  only  which  the  defendant  refused  to  accept. 

4.  The  defendant  does  not  admit  the  alleged  sale  for  £025, 
or  any  other  sum. 

AeUonfor  not  Accepting  Goods  and  for  Demurrage,  etc,  mcmred 

in  their  Delivery, 

1.  The  plaintiff  has  sustained  damage  by  the  defendant's 
breach  of  contract  in  not  accepting  delivery  of  300  tons  of  old 
doable-headed  iron  rails,  which  by  a  contract  of  sale  made  on  the 
6th  of  May,  1883,  the  defendant  agreed  to  purchase  from  the 
jdaintiff  at  £4  11^.  a  ton,  on  the  terms  that  they  should  be 

delivered  at  the  Steel  Rail  Mill  Co.'s  wharf  at ,  in  the 

month  of  June,  1883,  the  defendant  repaying  to  the  plaintiff 
the  cost  of  fieight  from  X.  where  the  rails  were  to  the  wharf. 

2.  On  June  15th,  1888,  the  plaintiff  duly  tendered  to  the 
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defendant  at  tlie  said  wharf  the  said  300  tons  of  rails,  bat  the 
defendant  refused  to  accept  the  same. 

3.  The  plaintiff  resold  the  rails  at  £4  Is.  per  ton. 

4.  The  plaintiff  paid  £43  for  freight  from  X.  to  the  whirf 
in  respect  of  the  rails,  and  £10  for  demurrage  caufled  by  the 
defendant's  refiisul. 

The  plaintiff  claims  £150,  £43  and  £10,  or  £208  in  all. 

Acfiofi  for  Damages  for  Delivering  Goads  not  MercfiantabU  and 

Dangerous. 

1.  The  plaintiff  has  suffered  damage  by  the  defendants  breadi 
of  contract  f'»r  sale  at  the  price  of  £1000,  and  delivery  by  the 
defendant  to  the  plaintiff  on  the  1st  of  December,  1883,  of 
200  tons  of  new  white  clover  hay  fit  for  transmission  by  set 
and  sale  to  the  French  Government  at  Tonquin. 

2.  It  was  a  term  of  the  contract  that  the  hay  should  be 
fit  to  send  G,000  miles  by  sea  and  fit  for  forage  after  the  M 
journey. 

3.  The  defendant  delivered  the  hay,  but  so  ill-made,  iH- 
packed,  damp,  and  inferior  that  during  the  voyage  to  Tonqnin 
it  became  ignited  by  reason  of  its  own  heat,  and  100  tons  rf  it 
were  destroyed,  and  damage  was  thereby  caused  to  the  veasd 
Imi)erieuse  in  which  it  was  being  carried. 

4.  On  arrival  at  Tonquin  the  remaining  100  tons  were  rotten 
and  unfit  for  forage. 

5.  In  consequence  of  the  premises  the  French  Govemmoit 
to  whom  the  plaintiff  had  resold  the  hay  for  £1,250,  properij" 
refused  to  pay  for  it,  and  did  not  pay  for  it,  but  required  the 
plaintiff  to  pay,  and  the  plaintiff  properly  paid  to  the  French 
Government  £50  for  the  said  damage  to  the  Imperiettse. 

The  plaintiff  claims  £300  damages. 

Defence  and  Counter-claim, 

Defence. 

The  defendant  says  that : — 

1.  He  did  not  contract  as  alleged.    His  contract  was  to  id 
and  deliver  for  the  sum  of  £1000  on  the  lat  of 
1883,  200  tons  of  new  white  clover  hay  of  good  qnalitj. 
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2.  It  was  not  a  term  of  the  contract  that  the  hay  shonld  be 
fit  to  send  6,000  miles  or  any  distance  by  sea  or  fit  for  forage  after 
any  sea  jonmey. 

8.  The  defendant  duly  delivered  the  hay.  It  was  not  111- 
made^  iU-packed,  damp^  or  inferior.  It  was  good  and  merchant- 
able. 

4.  Before  the  sale  the  plaintiff  had  opportunites  of  inspecting 
and  did  inspect  the  hay  in  question  and  bought  it  in  reliance 
<m  such  inspection  and  not  othcrNvise. 

6.  The  defendant  dees  not  admit  that  the  hay  became  ignited 
or  that  damage  was  caused  to  the  Impirieuse  or  that  the  hay 
was  eyer  rotten,  unfit  for  forage,  or  that  the  French  Govern- 
ment refdsed  to  pay  or  did  not  pay  for  the  hay,  or  required 
the  plaintiff  to  pay,  or  that  the  plaintiff  paid  any  sum  for  any 
damage  to  the  Ifnperwme, 

6.  Before  breach  and  on  the  20th  of  November,  1883,  the 
plaintiff  and  the  defendant  agreed  in  writing  that  any  dispute 
in  question  arising  in  or  out  of  the  said  contract,  except  pay- 
ment of  the  price,  should  be  referred  to  the  arbitration  of  A.  B., 
and  that  neither  party  should  be  entitled  to  sue  for  any  breach 
of  the  contract,  except  for  such  damages  as  the  said  A.  B. 
ahonld  award.  The  defendant  is  and  always  has  been  ready  and 
willing  to  refer  the  plaintiff's  claim  to  the  arbitration  of  A.  B. 
bat  the  plaintiff  refuses  to  do  so. 

Counter-cladm. 

The  defendant  says  that : — 

1.  He  repeats  the  allegations  in  paragraphs  1  and  3  of  the 
defence. 

The  defendant  counterclaims  for  £1000. 


Aeiian/or  refusing  to  accept  Goods  and  not  submitting  Dispute 

to  Arbitration  as  agreed. 

1.  On  October  4th,  1883,  the  plaintiffs  agreed  to  sell  [and 
the  defendants  agreed  to  buy  500  bags  of  cleaned  broken  rice 
or  ''smalls "  as  per  sample,  at  Ss.  M.  per  cwt.,  and  it  was  then 
fbrther  agreed  that  any  dispute  arising  on  the  said  contract  should 
be  settled  by  the  arbitration  of  two  sworn  brokers  in  the  usual 
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way,  payment  to  be  in  one  month,  or,  if  goods  previunfily 
delivered,  cash  against  mate's  receipt. 

2.  The  plaintiflGs  duly  delivered  the  said  goods  but  the  defen- 
dants refdsed  to  accept  the  said  rice  or  any  part  thereof ^  and 
although  this  breach  by  tlie  defendants  of  their  contract  ms 
the  subject  of  a  dispute  which  arose  on  the  said  contnct^ 
namely,  whether  the  rice  was  equal  to  sample,  the  defendants 
refused  to  have  it  settled  by  arbitration  as  agreed. 

Particulars  of  Damage. 
Loss  of  profit  on  50o  bags  at  1^.,  £25. 

The  plaintiff  claims  £25. 

Action  for  Balance  of  Account  for  Goods  sold  and  Charges  for 
c^tain  Work  done  in  c/mnection  tvith  fheni. 

1.  In  the  years  1880,  1881,  1882,  and  188S,  the  plsintiff 
sold  and  delivered  to  the  defendant  various  pictures,  engravingi^ 
carvings,  and  books  at  agreed  prices.  The  plaintiff  also  dnnug 
the  same  periods  did  work  and  incurred  expenses  for  the  ddenr 
dant  in  and  about  the  transport  and  carriage,  and  the  cieania^ 
varnishing,  framing,  furnishing,  and  hanging  the  said  pictmei 
Full  particulars  have  been  rendered  to  the  defendant. 

2.  On  the  21st  of  July,  1883,  a  balance  remained  due  to  the 
plaintiff  of  £531  15s.  Gc?.,  and  the  defendant  then  gave  the 
plaintiff  a  bill  of  exchange  at  six  months  from  the  said  date 
(which  lias  not  yet  expired)  for  £231  15s.  6rf. 

3.  The  defendant  has  paid  £50,  part  of  the  remaining 
£300. 

The  plaintiff  claims]  £250,  and  interest  thereon  until  pay- 
ment. 

Befefice  and  Coufiter-clam, 

Defence. 

The  defendant^says  that : — 

1.  He  was  induced  to  purchase  the  said  pictoZMi  en- 
gravings, and  carvings  by  the  fraud  of  the  pbuntifl^  ite 
falsely  and   fraudulently  represented  to  the  defendant  Ikt 
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divers  of  the  same  were  original  paintings  by  certain  eminent 
masters,  Eubens  and  Tintoretto,  and  that  the  prices  for  same 
•were  considerably  below  their  value,  which  they  were  not,  nor 
were  any  of  them. 

2.  The  said  pictures,  engravings,  and  carvings  were  of  no 
valttc,  and  the  defendant  has  returned  them  to  the  plaintiff. 

8.  The  plaintiff  did  no  work  and  incurred  no  expenses  for 
the  de&ndant  in  respect  of  the  matters  alleged,  or  any  of 
thern^  or  at  all. 

Counter-claim. 

The  defendant  says  that : — 

1.  He  repeats  the  1st  and  2nd  paragraphs  of  the  statement 
of  defence. 

2.  He  was  induced  by  the  plaintiff's  false  and  fraudulent 
xeprosentations  to  pay  a  sum  of  £50  to  the  defendant  and 
to  hand  to  him  a  bill  of  exchange  for  £231  I5s.  Qd. 

The  defendant  counter-claims : — 

(1)  Payment  of  £50. 

(2)  Return  of  the  bill  of  exchange. 

(S)  An  injunction  to  restrain  the  negotiation  of  the  bill  of 
exchange. 


Claim  for  Goods  sold  subject  to  Approval. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and 
delivered. 

Particulars : 

1888,  Dec.  1, 

14  hogsheads  of  sugar,  at  £100  each    .    £1400 
1888,  Dec.  5, 

7  hogsheads  of  sugar,  at  £97  each         .      £679 


£2079 

1888,  November  80, 

Paid  in  advance 

.     .      £500 

Balance  due 

.    £1579 
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Defence  and  Counter-claim. 

DifemA. 

The  defendant  says  that : 

1.  The  goods  were  delivered  to  him  upon  the  terms  that  they 
should  be  subject  to  his  approval,  and  that  if  he  disapproved 
of  them  he  might  at  any  time  within  twenty-one  days  from 
the  respective  times  of  delivery  thereof  send  them  back  to  the 
plaintiff. 

2.  Neither  of  the  said  terms  of  twenty-one  days  has  yet 
expired. 

Counter-cJam. 

The  defendant  says  that : — 

1.  He  repeats  paragraph  1  of  the  statement  of  defence. 

2.  He  has  disapproved  of  the  goods,  and  within  the  said 
periods  of  twenty-one  days  has  sent  them  back  to  the  plaintiff. 

3.  He  deposited  £500  with  the  plaintiff  on  account  of  the 
price  of  the  goods  if  he  should  not  send  them  back.  It  was 
agreed  that  that  sum  should  be  repaid  to  the  defendant  if 
and  when  he  should  send  back  the  goods. 

The  defendant  claims  £500  and  interest  until  payment  or 
judgment. 

Defence  {where  the  Writ  has  been  speciallt/  indorsed)  to  Actum 
for  Price  of  Boiler y  that  it  tva>s  not  fit  for  the  purpose  for 
which  Plaintiff  knew  it  was  intended,  and  Counterclaim  on 
a  Warranty. 

Defence. 

The  defendant  says  that : — 

1.  At  the  time  of  the  sale  of  the  boiler,  the  plaintiff  knew 
that  it  was  required  for  the  purpose  of  supplying  steam  to  an 
engine  used  in  the  working  of  the  defendant's  colliery  at  Wigan, 
and  that  it  would  require  to  be  capable  of  working  up  to  a 
pressure  of  100  lbs.  an  inch. 

2.  At  the  same  time  ilie  plaintiff  warranted  the  boiler  fit  for 
the  purpose  aforesaid,  and  that  it  was  capable  of  working  up  to 
a  pressure  of  100  lbs.  an  inch. 
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3.  The  boiler  was  not  fit  for  the  purpose  aforesaid.  The  de- 
fendant worked  it  up  to  a  pressure  of  85  lbs.  only,  when  it  ex- 
ploded and  became  worthless. 

Counter-claim. 

The  defendant  says  that : — 

1.  He  repeats  the  1st,  2nd,  and  3rd  paragraphs  of  the  state- 
ment of  defence. 

2.  The  explosion  of  the  said  boiler  destroyed  the  defendant's 
«aid  engine,  and  injured  the  defendant's  works  and  machinery  in 
the  said  colliery,  whereby  the  defendant  has  suffered  damage. 

3.  Full  particulars  of  the  damages,  amounting  to  £57G,  were 
delivered  to  the  plaintiff  before  action. 

The  defendant  claims  £570. 

Statement  of  Defence  to  sjieciaUy  indorsed  Writ  thai  f^ie  Goods 

were  sold  on  an  unexpired  Credit, 

Defence. 

The  defendant  says  that : — 

1.  The  goods  were  sold  on  the  terms  that  the  defendant 
should  have  six  months'  credit  for  the  payment  of  them,  which 
term  of  credit  has  not  yet  expired. 

2.  It  was  another  term  of  the  contract  of  sale  that  the  de 
feadant  should  be  allowed  a  discount  of  £15  per  cent  off  the 
pnce. 

Claim  for  not  delivering  Goods  sold  with  Defences  of  the  Statute 
of  FratidSf  and  Rescission  of  the  Contract  aftd  Plaintiff's 
Bankruptcy. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract 
for  sale  and  delivery  by  the  defendant  to  the  plaintiff  of  fifteen 
pipes  of  port  wine,  at  £150  each,  to  be  delivered  f.  o.  b.  at 
Oporto  on  the  17th  of  November,  1883. 

2.  The  defendant  did  not  deliver  any  of  the  said  pipes  of 
port  wine. 

Particolars  of  damage  : — 

Loss  of  profit  on  15  pipes,  at  £30  each,  £450. 
The  plaintiff  claims  £450. 
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The  defendant  says  that : — 

1.  The  17th  section  of  the  Statute  of  Frauds  has  not  been 
complied  with. 

2.  The  contract  was  rescinded  before  breach.  Particolars 
are  as  follows  : — A  letter  from  the  defendant  to  the  plaintiff, 
and  an  answer  of  the  plaintiff,  dated  the  14th  and  15th  of 
October,  1883. 

3.  The  plaintiff's  affairs  were  liquidated  by  arrangement^ 
pursuant  to  the  125th  section  of  the  Bankruptcy  Act,  1869, 
and  the  cause  of  action  vested  in  the  tnistees  of  his  property. 


Sale  of  Land  GO. 
Claim  hy  Purchaser  foi'  Deficiency  in  Acreage. 

1.  On  June  80,  188.S,  the  defendant  in  writing  agreed  with 
the  plaintiff  to  sell  to  the  plaintiff  the  Paxton  Estate,  in  the 


Contracts 
relating  to 
land  must 
be  evi- 
denced by 
writing. 


When 

plaintiff 

can  pro- 

ceed  by  a 

specially 

endorse<l 

^Tit, 


What 
damages 
can  be 
sought. 


(«)  The  4th  section  of  the  Statute  of  Fraudi*  provides  (^intrr  «7M)tlMt 
no  action  shall  be  brouirht  whereby  to  charge  any  i)erson  a])on  iny 
si)ecial  contract  or  sale  of  lands,  tenements,  or  herctiitainents.  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon  which  Boch 
action  shall  be  brought,  <»r  some  mcinonindum  or  note  thereof,  shall  be  in 
writinj^,  and  siji^ied  by  the  party  to  ]>e  char^t^d  therewith,  or  9ome  other 
])erson  thei'eunto  by  him  lawfully  autlnjrisetl.  As  to  the  effect  of  a 
written  accci)tance,  referring  to  the  prci)aration  of  a  formal  contract,  see 
JUninewdl  v.  Jenl'ifi*,  8  Ch.  Div.  70  :  lUntsitrr  v.  Miller,  5  Ch.  DiT.618, 
3  App.  Cases,  1124  ;  and  Jlutfxrfj  v.  JLt-riw  J*aifNt\  4  App.  Cases,  HI  I. 

Where,  as  would  now  scarcely  ever  happen,  an  estate  was  mctiaXtf 
conveyed  without  the  purchase-money  havinp  been  paid,  the  rend* 
could  claim  the  amount  of  the  purchase-money,  cither  by  a  special 
indorsement  on  his  writ,  or  in  a  •statement  of  claim  setting  out  the  tnuif- 
action.  In  the  ordinaiy  case  of  the  contract  falling  through  for  aone 
cause  or  another,  Ixjfore  an  actual  conveyance,  it  would  socm  tluittbB 
plaintiffs  (vendor's)  claim  must  sound  in  damages  for  breach  of  theooo* 
tract  by  the  defendant,  the  measure  of  damage  being  tlie  loss  gnahiiori 
by  reason  <»f  the  breach,  us  costs  incurnxl  and  the  <liminntion  in  rate 
of  the  land.  {Laird  v.  Pirn,  7  M.  k  W.  474.)  Such  a  claim, 
could  not  be  the  subject  of  a  special  indorsement. 

In  an  action  by  the  purchaser  against  the  vendor  for  not 
the  purchase,  the  former  can  claim  as  damages  the  costs  of  tin' 
ment,  investigating  the  title,  searching  for  judgments  and  of 
to  procure  a  goo<l  title,  and  the  deposit  with  interest.     (/lAiifarT. 
of  Lichjiehl,  1   N.  C.   491:  ;   JIafufip   v.  J'atlu^ick,   6  Kzcfa.  615;  dtf^ 
Vendors,  &c.,  14th  etl.,  3(52.)    In  case*  where  it   is  decided  thrt  tii 
plaintiff  is  entitled  to  damages  for  money  or  expenses  iaoomdlt  ft  ft 
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counjbj  of  Hereford,  describing  it  as  containing  10,000  acres, 
for  the  flom  of  £500,000. 

2.  Bjr  a  condition  in  the  agreement  it  was  provided  that 
the  vendor  should  make  compensation  for  any  error  or  mis- 
description. 

sofficient  if  he  has  become  liable  for  them.      (^Rwhardston  v.  Chumm,  10 
Q.  B.  756.) 

The  purchaser  cannot  recover  expenses  incurred  previously  to  entering   What 
into  the  contract,  nor  expense  of  a  survey  he  has  made  before  he  knows  the   damages 
title,  nor  the  expense  of  a  conveyance  drai^ii  in  anticipation  (Jlmhjex  v.    camiot  be 
Earl  of  lAehfield ^  tupra  ;  and  see  Godwin  v.  FraticU^  L.  R.  5  C.  P.  295  ;    recovered. 
and  OrayY,  Ihtcln%  L.  R.  8  Ex.  249);  nor  expenses  incurred  in  preparing 
a  oonTejrance  after  a  defect  in  the  title  was  discovered  (^Povntett  v.  Pulhi; 
18  C.  B.  660  ;  25  L.  J.  C.  P.  145);  or  in  further  negotiations.    {SikeM  v. 
Wild,  30  L.  J.  Q.  B.  325  ;  8.  C.  ap.  32  L.  J.  Q.  B.  375.)    Where  the  pur- 
chaser has  brought  a  suit  for  specific  performance,  which  was  di8mi^4scd 
for  want  of  title,  it  was  held  he  could  not  recover  his  costs  in  such  suit. 
(^ytalden  v.  Fymn^  11  Q.  B.  292.)    And  where  the  vendor  brought  such  a 
Bidt  and  it  ^^'as  dismissed  with  costs  for  want  of  title,  the  purchaser 
could  not  recover  his  extra  casts  in  such  suit.    {Hodgea  v.  Earl  of  Lk'k' 
fttfd,  9Upra.)    But  since  the  union  of  the  Courts  and  the  introduction 
of  coaiiterelaims,  these  questions  will  no  longer  arise.    A  lessee  with 
an  option  to  purchase  cannot  recover  expenses  in  improving  the  laud 
before  exercising  his  option  where  the  title  proves  bad.    (  Worthington  v. 
Warrington,  8  C.  B.  134.) 

Where  the  purcliaser  is  held  entitle<i  to  recover  for  the  loss  of  his  bar- 
gain, the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  the  breach  ;  and  the  price  at 
w]ii<^  the  estate  was  afterwards  sold  is  jtrimd  facie  evidence  of  the 
maricet  valne.    (JSngell  y,  Mteh,  supra;  and  see  Godwin  v.  Fratici*, 

The  parties  may,  in  appropriate  language,  name  a  sum  which  is  to  be   Bifcct  of 
paid  as  liquidated  damages  by  either  of  them  on  his  failing  to  carry  out   agreeing 
ms  contract,  which  of  course  would  include  a  failure  to  show  a  good   ^^  *  ?y™. 
title ;  and  in  such  a  case  the  sum  named  can  be  recoveretl.    (^Lea  v.   ^     liqm- 
WkUakrr,  L.  R.  8  C.  P.  70.)    The  mere  fact  of  designating  the  sum    «**«^      „ 
named  as  "  liquidated  damages  "  will  not  necessarily  make  it  such  ;  and    damages. 
where  the  contract  contains  a  variety  of  stipulations  of  different  impor- 
tance, and  a  sum  is  named  to  be  paid  on  breach  of  any  of  them  as 
liqiddtated  damages,  this  will  be  treated  as  a  i)enalty.    (^Magee  v.  Lavell, 
L.B.9  C.  P.  107,  111.) 

Where  the  defendant  failed  to  carry  out  an  agreement  to  demise  cer- 
tain-, land  and  deduce  a  good  title,  the  intended  lessee  was  held  not 
entitled  to  recover  the  expense  of  raising  the  purohase-money,  or  the 
interest  thereon,  while  awaiting  completion,  nor  the  expense  of  forming 
and  registering  a  company  for  the  purpose  of  carryuig  on  certain  works 
on  tlie  land,  nor  the  profits  that  would  have  ticcru^  to  the  company  from 
the  lease,  or  to  the  plaintiff  as  their  solicitor  in  carrying  their  project 
into  eiEect,  such  heads  of  expense  being  either  premature  or  merely 
■liecnlative.    (^Hamlip  v.  Padwhk,  mpra.) 

The  principle  Is  now  settled  that  a  purchaser  cannot  recover  damages   A  pur- 
tar  the  loss  oi  his  bai^gain,  /.«.,  the  difference  between  the  contract  price   chaser  can- 
and  the  price  which  he  could  get  on  resale,   unless  the  vendor  has   not  gene- 
been  gail^  of  fraud  in  the  transaction.    (Flnreau  v.  ThomhUl,  2  Wm.    rally  have 
BL  1078 ;  8ng.  Vend.  &  Purch.  14th  ed.  ,358  (r.)  ;  Pounaett  v.  ^Wfer,    damages 
suyra;  8ikes  y.  Wild,  ntpra;  Bain  v.  FothergUl,  L.  R.  6  Ex.  69 ;  aff.   for  ths  loss 
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The  plaintiff  has  paid  the  pnrchase-monej,  £5009000. 

4.  Since  paying  the  porchase-monej  the  plaintiff  discoTOcd, 
and  the  fact  is,  that  the  estate  does  not  contain  10,000  acres, 
but  9,000  acres  only. 

The  plaintiff  claims  £50,000  damages. 

Defence, 

The  defendant  says  that : — 

1.  The  conveyance  of  the  estate  has  been  executed,  and  the 
contract  of  sale  completed. 

2.  By  the  agreement,  and  by  the  conveyance,  the  estate  wm 
not  described  as  containing  10,000  acres,  but  as  containing 
*'  by  estimation  ln,n0o  acres,  or  thereabouts,  more  or  leas." 

3.  Until  some  time  after  the  completion  of  the  contract,  and 
after  execution  of  the  conveyance,  the  defendant  leasonaUy 
l)elieved  that  the  estate  contained  10,000  acres. 

4.  The  estate  before  the  sale  had  been  estimated,  and  at  the 
time  of  sale  was  estimated  by  the  defendant  to  contain  1<\000 
acres  or  thereabouts  more  or  less. 

Action  hj  Vendor  of  Land  and  House  against  Purchaser  J<f 
Breach  of  Contract,  claiminy  Damages  for  Interim  Drpn- 
ciaiUm. 

1.  The  plain  tiff  has  suffered  damage  by  the  defendant's  breadi 
of  a  contract  in  A\Titing,  dated  June  15,  1883,  whereby  the 
defendant  agreed  with  the  plaintiff  to  purchase  from  the 
plaintiff,  at  the  price  of  £2,00u,  a  piece  of  land  called  Meadow 
Field,  with  the  house  thereon,  situate  in  the  parish  of  Ulli- 

of  his  bar-     I-**  ^-  "  H.  L.  158  ;  43  L.  J.  H.  K  245.)    Where,  however,  tboagb  tk 
gijo^  defendant  has  not  been  guilty  of  fraud  in  the  contract,  he  by  delibenUd;^ 

failing  to  give  the  plaintiff  ]X)8i<ession,  prcTCuts  an  advantageous  renk 
l)y  the  latter,  he  is  liable  to  cunii)en8ate  the  plaintiff  for  the  loes  of  kii 
bargain.     Sec  Engell  v.  Fitch,  L.  K.  3  Q.  B.  314,  affirmed  in  Ex  C3l,L 
R.  4  Q.  B.  OoU,  %\'hich  does  not  appear  to  be  disturbed  by  the  deoiite     i 
in  Bain  v.  Fothergill^  supra. 

The  balance  of  authority  is  in  favour  of  the  view  that  if  the  VBiiff 
should  innocently  misrepresent  the  acreage  of  the  property  tM^  tb 
purchaser  cannot,  after  completion,  recover  damages  or  i  iwiiiMiiWli* 
for  the  deficiency.  (Joliffe  v.  Baker,  11  Q.  B.  Div.  255  ;  B^m  yJBMkm 
where  there  was  an  agreement  that  compensation  shoold  be  aiiM^ 
L.  B.  2  £x.  72  ;  Be  Turner  Js'  Skeltan,  13  Ch.  Div.  laO^  and  AJBm  l* 
Bichardifon,  13  Ch.  Div.  524,  and  the  cases  there  cited.) 
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thome,  in  the  county  of  Cumberland^  and  to  complete  the  said 
purchase  on  the  15th  of  July,  1883. 

2.  On  the  14th  of  July,  1883,  the  defendant  refused  to 
complete  the  purchase. 

3.  The  defendant  has  paid  a  deposit,  on  account  of  purchase- 
money,  of  £200. 

Particulars  of  special  damage  : — 

1883.    Paid  Mr.  A.,  auctioneer,  expenses 

Jmie  15.      of  sale £20    0    0 

„         Paid  Mr.  A.,  auctioneer,  his  fee   .        80    0    0 

July  31.    „    Mr.  B.,  solicitor,  his  costs  of 

sale        .        .        .        .        •        37  10    0 

Loss  by  depreciation  in  value  of 

property         ....      200    0    0 

£29C  10    0 


The  plaintiff  claims  £296  10^.  0^.  for  damages. 

Defence  and  Counter-claim. 

Defe)tce, 

The  defendant  says : — 

1.  The  defendant  was  induced  to  enter  into  the  contract  by 
the  plaintiff's  representation  that  the  premises  agreed  to  be  sold 
were  free  from  any  easement. 

2.  In  fiict  the  Meadow  Field  was  and  is  subject  to  a  right  of 
way  over  it  for  foot  passengers. 

3.  The  defendant  could  not  make  a  good  title  to  the 
promises* 

CounteT'Claim, 

The  defendant  says  : — 

1.  He  paid  the  plaintiff  £200  on  account  of  the  purchase- 
money  of  the  premises  on  the  15th  of  June,  1883. 

2.  He  repeats  all  the  allegations  contained  in  the  statement 
of  defence. 

8.  He  has  suffered  damage  by  the  plaintiff's  breach  of 
contract  to  convey  the  said  premises  free  from  any  easement. 
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Particulars  of  ^cial  damage  : — 

1883.    Paid  Mr.  C,  solicitor,  costs  of  inves- 
July27.     tigafcing  title        .        .        .        .  £29    0    0 
June  14.  Costs  of  journey  to  premises  from 

Kendal 3    0    0 


£32    0    0 


The  defendant  counter-claims  £232  and  interest  until  pay- 
ment or  judgment. 

Claim  against  purcJuiser  for  Non-compUticn^  claiming  Loss  upon 

a  Resah* 

1.  The  plaintiff  lias  suffered  damage  by  the  defendant's 
breach  of  a  contract  in  writing  dated  the  17th  of  July,  1883, 
whereby  the  defendant  contracted  with  the  plaintiff  to  pur- 
chase the  Allen  Mill  and  ten  acres  of  ground,  usually  occupied 
therewith,  situate  in  the  parish  of  AUanton,  in  the  county  of 

,  for  the  sum  of  £10,000.    By  the  said  contract  it  was 

agreed  that  the  purchase  should  be  completed  on  the  29th  of 
September,  1883,  and  that  if  the  defendant  should  not  then 
complete,  the  plaintiff  should  be  at  liberty  to  put  up  the 
premises  on  a  re-sale,  and  that  the  defendant  should  repay  to 
the  plaintiff  the  costs  of  the  re-sale,  and  any  deficiency  in 
price. 

2.  The  defendant  refused  to  complete  on  the  29th  of  Septem- 
l)er,  1883,  or  at  all. 

8.  The  plaintiff  resold  the  premises  by  auction  on  the  30th 
of  October,  1883,  for  £9000.  The  costs  of  the  re-sale  were 
£100. 

The  plaintiff  claims  £1,100. 

Defence. 

The  defendant  says  that : — 

1.  The  contract  is  not  correctly  stated  in  the  statement  of 
claim. 

2.  The  purchase-money  was  not  agreed  at  £10,000.  It  was 
agreed  that  it  should  be  the  sum  fixed  by  A.  B.  as  yalaer  for 
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the  plaintiff,  and  C.  D.  as  valuer  for  the  defendant,  and  that, 
if  they  could  not  agree,  the  price  should  be  £10,000. 

8.  The  defendant  appointed  C.  D.  to  act  as  his  valuer  as 
aforesaid,  but  the  plaintiff  refused  to  appoint  the  said  A.  B.  as 
his  valuer,  or  to  allow  the  said  A.  B.  to  act  as  his  valuer, 
whereupon  the  defendant  rescinded  the  contract. 

Claim  for  Damages  for  Breach  of  Contract  to  Deduce  a  Good 
TiUe  and  Convey  by  a  Specified  Day,  Time  being  made  of 
the  Essence  of  the  Contract, 

!•  By  a  contract  in  writing  dated  the  17th  of  Octolxir,  1883, 
the  defendant  agreed  Mrith  the  plaintiff  to  sell  to  the  plaintiff 
for  £10,000  a  messuage  and^land  situate  near  Gravesend,  in 
the  county  of  Kent,  and  known  as  "  The  Elms,"  and  to  deduce 
a  good  title  to  the  premises,  and  to  complete  the  contract  by 
conveyance  on  the  18th  of  November,  1883,  and  that  time 
should  be  of  the  essence  of  the  contract.  The  plaintiff  paid 
£1,000  to  the  defendant  as  a  deposit  on  the  purchase-money. 

2.  The  defendant  did  not,  on  or  by  the  18th  of  November, 
1883,  or  at  all,  deduce  a  good  title  to  the  premises,  or  complete 
the  contract  by  conveyance  or  otherwise,  whereby  the  plaintiff 
has  suffered  damage. 

Particulars  of  special  damage  : — 

1888. 

Oct.  17,  to  Jan.  17,  1884.     Interest  on  de- 

-    posit  of  £1,000 £12  10    0 

Nov.  18,  to  Jan.  17,  1884.     Interest  on 

£9,000  lying  idle 112  10     0 

Dec.  14, 1883.  Paid  Mr.  C.  costs  of  investi- 
gating title     74    0    0 

£199     0     0 
The  plaintiff  claims  £1,199. 

Defence. 

The  defendant  says  that : — 

1.  He  denies  that  he  failed,  on  the  18th  of  November,  1883, 
or  at  all,  to  deduce  a  good  title  to  the  premises. 
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2.  Tlie  plaintiff,  before  breach,  agreed  with  the  defendant  to 
waive  the  stipulation  that  the  title  should  be  deduced  and  the 
fontract  completed  by  the  1 8th  of  Noveml^er,  1 883,  and  that 
time  should  be  of  the  essence  of  the  contract. 

3.  Since  the  waiver  aforesaid  a  reasonable  time  for  the  com- 
l^letion  of  tlie  contract  has  not  elapsed. 

Artwn  agaiiist  Vendee  on  an  Agreement  to  AHsign  a  Ltau^ 

claiming  Liquidated  Damages. 

1.  By  an  agreement  in  writing  between  the  plaintiff  and  the 
defendant  dated  the  1st  of  December,  1883,  the  defendant 
agreed  to  purchase  from  the  plaintiff  for  £1,500  the  residue 
then  unexpired  of  a  term  of  19  years  from  the  24  th  of  Jnne. 
1880,  in  the  dwelling-house  and  licensed  premises  knon^n  as 
"  The  Gmpes,"  in  Holborn,  in  the  county  of  Middlesex  :  and 
it  was  thereby  agreed  that  the  purchase  should  be  completed  on 
the  1st  of  January,  1884,  and  (£100  being  paid  as  deposit) 
£l,4(»u  balance  of  purchase-money  paid  on  that  day,  and  that 
if  either  party  should  fail  to  complete  on  that  day  he  should 
pay  to  the  other  the  sum  of  £50  as  li(juidated  damages. 

2.  The  defendant  refused  to  complete  the  contract  or  to  pay 
the  said  sum  of  £1,400  on  the  Ist  of  January,  1884,  whercK 
the  plaintiff  has  suffered  damage. 

The  plaintiff  claims  £50. 


Defence  and  Covnfer-clainu 

Defence, 

The  defendant  says  that : — 

1.  The  £50  claimed  is  a  penalty,  and  not  liquidated  damages. 

2.  The  defendant  was  induced  to  enter  into  the  contract  by 
the  false  and  fraudulent  representations  of  the  plaintiff.  These 
representations  were  as  follows  : — 

(a.)  That  the  takings  of  "The  Grapes  Inn"  were  froo 

£160  to  £180  a  montli ; 
{b,)  That  the  payments  to  the  brewer  and  the  distilkr 

were  £60  and  £40  a  month  respectively  ; 
(r.)  That  the  brewers  and  distillers  woix^  prepared  to  lad 
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£1,100  upon  the  security  of  the  leaee  and  goodwill 
of  the  premises  contracted  to  be  sold ; 
{d.)  That  the  house  was  capable  of  doing  a  much  larger 
business. 

Cmmter-clam, 

The  defendant  says  that : — 

1.  He  repeats  the  2nd  paragraph  of  the  statement  of  defence. 

2.  Relying  upon  the  plaintiff's  said  representations,  the 
defendant  paid  £100  to  the  plaintiff  as  deposit  on  account  of 
the  purchase-money.* 

3.  As  soon  as  the  defendant  discovered  the  said  representa- 
tions to  be  false,  he  rescinded  the  contract. 

4.  The  defendant  has  suffered  damage  by  the  plaintiff's 
fareach  of  contract. 

The  defendant  counter-claims  : — 

(1.)  £100; 

(2.)  Damages  for  the  plaintiff's  breach  of  contract. 

Claim  for  Recovery  of  Deposit  paid  to  Auctioneer  on  the  Vefidor's 

Failing  to  Complete. 

1.  On  November  1,  1883,  the  plaintiff  paid  to  the  defendant 
JSIOO,  by  way  of  deposit,  on  account  of  the  purchase-money  of 
**  The  Firs,"  at  Brixton,  in  the  county  of  Surrey,  which  A.  B. 
agreed  to  sell  to  the  plaintiff  for  £1,000,  and  the  defendant 
agreed  to  repay  the  said  sum  of  £100  to  the  plaintiff  if  the  said 
contract  of  sale  should  not  be  completed  on  December  1,  1888. 

2.  A.  B.  was  unable  to  perform  the  said  contract  on  Decem- 
ber 1, 1883,  and  in  fact  has  never  completed  it. 

The  plaintiff  claims  £100  and  interest  until  payment  or 
judgment. 
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Defence. 

1.  The  said  G.  H.  was  not  the  ser\'aut  of  the  plaintiff. 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said 
G.H. 

The  plaintiff  joins  issue  upon  the  defence. 


««W^i— «VIB^^ 


to  get  possession  of  the  penon  of  the  womaiif  then  the  father  would  have 

an  letion  on  the  ground  that  she  remained  in  his  service.    (^Speight  v. 

Oiivitra,  2  Stark.  495.)    Another  case  in  which  there  would  be  no 

remotlj  for  a  seduction,  joined  with  subsequent  pregnancy  and  illness,  is 

tk»  following.     Suppose  a  woman  in  the  service  of  her  father  or  one 

HiMter  at  the  time  of  the  seduction,  and  in  the  service  of  another  master 

at  the  time  of  the  pregnancy  and  illness,  no  action  would  lie  bv  either 

or  the  father.   The  father  or  first  master  could  not  sue,  because  there 

no  iilnesB  while  in  his  service,  and  no  loss  of  service.    The  second 

cannot  sue,  because  she  was  not  seduced  while  in  his  service. 

(Amcw  V.  in/Z/auM,  10  Q.  B.  725.) 

To  entitle  a  father  to  sue  in  this  action  for  the  loss  of  his  daughter  s   y^^i  \g 
serrices,  it  is  not  necessary  to  show  any  rontract  of  service  l>etween  them,   evidence  of 
(Amm  t.  Walton^  L.  R.  2  C.  P.  015.)*    It  is  sufficient  that  the  woman  is   Bervice  to 
not  bound  to  give  her  services  to  anybody  else,  and  that  living  with  him   entitle  a 
or  oidy  temporarily  absent,  he  can  at  any  moment  command  her  services,   p^jent  to 
If  tlie  father  is  dead,  the  mother  or  any  other  person  who  stands  in,  htro   ^^^ 
to  the  woman  seduced  has  his  rights.     In  Terry  v.  llHtchinsoH^ 
R.  3  Q.  B.  599,  the  plaintiff  s  daughter  l)eing  under  age  went  into 
After  nearly  a  month  the  master  dismi&scd  her  at  a  day's 
notioe^and  the  next  day  on  her  'way  home  to  her  father's  house  the 
defendant  seduced  her.    It  was  held  that  as  soon  as  the  real  service  was 

5 It  an  end  to  by  the  master,  whether  rightfully  or  wrongfully,  the  girl 
tending  to  return  home,  the  right  of  the  father  to  her  services  revived, 
and  there  was,  therefore,  sufficient  evidence  of  service  to  maintain  an 
action  for  §eduction.  See  on  the  other  hand  Hedges  v.  Tugg^  L.  R.  7  Ex. 
S8t,  for  circumstances  under  which  it  was  held  that  the  service  was  not 
pcoTod. 

deie  is  one  important  difference  between  the  case  of  a  parent  suing    Difference 
Hot  tbe  lost  of  a  daughter's  services  and  a  mere  master  suing.    The    in  measure 
mflMiireof  damages  awarded  to  the  latter  is  the  bare  money  loss  suffered  ;   of  damages 
\mSt  in  addition  to  this,  a  jury  may  award  to  a  parent  damages  for  the    in  actions 
dffltvetf  of  mind  endui*cd,  and  the  dishonour  and  disgrace  cast  upon  the    by  master 
>    fvnily.    (JBedf&rd  v.  McKawl,  3  Esp.  120.)  nnd  father. 

':        ne  defences  that  a  defendant  may  set  up  to  this  action  have  already   jv  . 
\    M&m  indicated.     He  may  (1)  deny  that  the  plaintiff  was  the  master   ^•"^^  «> 
4   oi  the  woman  at  the  time  of  the  seduction;  (2)  deny  the  seduction   ^^^^^V®*" 
*:    aHogether ;  (3)  admitting  or  denying  the  fact  of  seduction,  deny  that   »eiiuction. 
*!-   a&j  presnaney  or  illness,  followed  by  loss  of  service,  resulted  while  in 
R    plaintiirs  service.    He  may  also  plead  the  Statute  of  Limitations  where 
V  rix  yeaTB  hare  elapsed  since  the  alleged  loss  of  service ;  and  it  would 
j   nem  that  where  tibie  seduction  has  been  brought  about  or  contributed  to 
4  hj  the  miaoondnct  of  the  plaintiff  in  encouraging  improper  intimacies,  or 
B^  hg^groii  aeriect  of  parental  duties,  a  plea  to  that  effect  will  be  a  good 
p'  MWwer.    {JmdAie  t.  Scoelty  Peake,  316.)    Referring  to  this  last  decision. 
j(  H  is  remarked  in  a  work  of  high  authority, "  It  nmy  well  be  doubtc<l 
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Shares  (a). 

1.  Claim  against  a  .Shareholder  for  Alhiment-Morffy  and  Calh. 

1.  The  plaiDtiffs*  claim  is  for  money  in  which  the  defendant 
as  a  member  of  the  company  is  indebted  to  the  plaintiffs  (being 
a  comjiany  inciirporated  under  the  Companies  Act,  1862)  for 


Statement 
of  claim  in 
:iction  for 
culls. 


When  calid 
may  be 
matte. 


Fraud  a 
<lcfence  if 
»hare8  at 
once  re- 
imUiatccI. 


wlicthcr  this  was  not  rather  matter  in  reduction  of  damages.**  (Roecoc's 
Xi^i  lYius.  18th  edition,  880.  to  which  the  pleader  is  al-^o  referred  for 
n  cumplcte  list  of  all  the  cases  on  this  suhject.) 

{u'i  Act  ion*  for  ralU.] — By  8.  70  of  the  Companies'  Act  1867.  inn 
action  by  a  company  incor})orated  under  that  Act  against  a  member  lor 
.1  call  or  other  moneys  due  from  him  as  a  member,  the  $|iecial  matter 
neeil  not  be  tiset  forth,  and  it  is  sufficient  to  allege  that  the  defendant  is  i 
member  of  the  company,  and  is  indebted  to  the  comi»any  in  respect  of  ft 
<;nll  made  or  other  monc\-s  due.  whereby  an  action  or  suit  has  accrued  to 
the  comi^any.  And  by  s.  25  ** every  share  in  any  coni}ianT  «hall  be 
deemed  and'  taken  to  have  been  issued,  and  to  l»e  held,  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have 
Ix'cn  otherwise  determined  bv  a  contract  dulv  mn<le  in  \%*ritin£;  and  filed 
with  the  n.*gistnir  of  joint-stock  companies  at  or  before  the  i««ue  of  such 
shares.** 

The  iiowcr  to  make  calls  is  usually  vested  by  the  articles  of  asteooMXM 
of  the  ]iarticulnrcom]>aTiy  in  the  directors,  and  they  are  bound,  in  makiig 
<uch  caIIs.  to  conform  to  the  conditions  as  to  time,  notice,  and  sofocth* 
contained  in  the  articles.  Any  failure  in  that  regard  would  conedtnte  a 
defence  to  the  nicmlx.*r  sued.  Schedule  1..  Table  A  of  the  Comp■]ue^ 
Act,  1S(;7.  ]irovicIes  regulation  in  relation  to  the  making  of  calls,  which 
aiu  to  aitply.  unless  the  articles  of  the  company  exprcs«»ly  provide  otbe^ 
wisi».  The  articles  fi-equently  iiroliibit  the  director*  fit>m  making  tny 
(.nils  until  a  (.'ortain  portion  of  tlic  share  capital  ha<  been  ••ubscrihed.  In 
such  a  case  the  directors  are  bound  by  the  prohibition,  but  in  other  or- 
oumstances.  calh^  can  l>c  legally  made,  although  oidy  a  very  small  pif* 
t ion  of  the  shares  liave  been  taken  up.  {OrftattwAtaf  Wthiwori  Cc.^' 
Broirn,  L.  J.  32  Kx.  liH> ;  2  H.  A:  C.  r»3.)  A  statement  that  -  no  furthff 
calls  arc  contemplated"  affonlsno  defence  to  an  action  for  calU.  (.Im- 
(hnttil  iNjtuj'artcc  Corporation  v.  Dtivi*,  lo  L.  J.  182.)  "  If  a  transfer o' 
si  in  res  lia.s  l)een  made  and  registered  after  a  call  has  been  made,  but 
lx.'forc  it  hns  become  payable,  it  is  conceived,  although  it  is  by  no  meiK 
clear,  that  the  transferer,  and  not  the  transferee,  is  the  person  liable  in 
nil  action  for  a  call "  (Buckley  on  Com|>anies.  'Ard  ml.,  \k  365).  Inteicst 
after  the  rate  of  5  per  cent,  is  payable  upon  all  shares  from  the  <fay 
apjKjinted  for  the  payment  thereof  until  actual  payment. 

In  an  action  for  calls,  the  defendant,  in  ad<utioii  to  defences  fonikled 
on  a  denial  of  the  right  of  the  directors  to  make  calls,  or  the  infcnsal 
way  in  which  their  powers  were  exercised,  or  a  deuial  of  the  fact  thftttbe 
defendant  is  a  member  of  the  com}>any.  may  plead  timt  he  was  induced 
to  take  the  shares  by  the  fraud  of  the  company  acting  throagli  its xe- 
*<ponsiblc  (jfticers  or  even  by  iimocent  misrepresentation. 

A  defendant,  however,  can  only  rely  successfully  ujion  the  fnuid  lift 
defence  where  he  alleges  and  ])leads  tliat  as  soon  as  he  duioofCfed  the 
fraud,  lie  repudiated  the  sliaies.  (Jiivlchi/'Plirm  Lead  Mim%m§  ft.  t. 
liaijn*.  L.  IL  2  Ex.  32i ;  Jhposit  Life  AMuraaee  Co,  v.  .Immm A,  % 
L.  J.  Q.  W.  29,  G  E.  A:  B.  761  ;  Wntern  Jianlt  of  Scotland  r.  Addie'V.  B. 
1  H.  L.  145 ;    Vfnezutla  ItaiL  Co,  v.  Kifch,  L.  R.  2  H.  L.  99.) 
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allotineiit-money  of  [Jiere  msert  amount  (life  on  aUoinmif]  per 
share  on  [h^re  insert  number  of  shares  helil  by  defendanf]  shares 
in  the  company  allotted  to  the  defendant  as  such  member, 
at  his  request,  and  for  [Jiere  insert  the  number  of  calls  in 
arrear^  of  £  ^here  insert  amount  of  catf]  each  upon  \_li£re 
insert    nvmher   of  shares']    in    the  company  of   which    the 


A  material  misrepresentation  in  the  prospectus  of  such  a  character 
that  there  is  a  complete  difference  in  substance  l>etwecn  what  was  sup- 
posed to  be  taken  and  what  was  taken,  will  also  afford  a  defence,  although 
the  statement  was  made  honestly  and  without  any  fraud.  {Smith' ji  Cane, 
L.  B.  4  H.  L.  64  ;  Smith  v.  Itceie  River  Co,,  L.  R.  2  Eq.  264.) 

It  must  be  carefully  noted,  however,  that  when  the  company  is  being   How  lar 
woand  up  and  the  liquidator  is  the  plaintiff,  neither  fraud  nor  mis-  fraud  de- 
repiesentation  is  any  defence  to  an  action  for  calls,  unless  the  defendant  fence  when 
has  BCtnaUy  taken  measures  prior  to  the  commencement  of  the  winding  company  is 
np,  and  immediately   upon  discovering  the  fraud  or  misrepresenta-   in  liquida- 
'oon,  to  repudiate  the  shares.     (Baker  v.  Turquand^  L.  R.  2  H.  L.  325  ;  tion. 
Tawle"*  Cute^lj.  R.  4  Ch.  497 ;  Bms  v.  Estate*  Inventment  Co,,  L.  R.  3  Ch. 
682 ;  In  re  Scottish  Petroleum  Co.,  23  Ch.  Div.  413  (C.  A.) .)  And  this  is 
the  law  whether  the  winding  up  of  the  company  is  a  compulsory  or 
Tolnntary  winding  up.    (^StaM  v.  The  City  «J*  County  Bank  ;  Collins  v. 
The  City  ^'  County  Bank,  3  Ch.  Div.  282.) 

A  person  who  has  been  duly  settled  on  the  list  of  contributorics  of  a 
company,  and  on  whom  calls  have  been  duly  made,  cannot  (even  in  the 
case  of  a  voluntar}-  liquidation)  in  an  action  for  calls  by  the  liquidators 
of  the  company,  counterclaim  for  a  <lcbt  or  damages  due  to  him  from  the 
oompany.  (^Government  Security  Investment  Co,  v,  Bempsey,  50  L.  J. 
Q.  B.  199.) 

LiabiUty  to  pa}'  calls  upon  shares  is,  by  sections  16  and  75  of  the  Act 
of  1862,  in  the  nature  of  a  specialty  debt,  and  therefore  the  Statute  of 
Limitations  docs  not  apply  until  after  the  lapse  of  twenty  years. 

Action  far  not  accepting  shnres.] — Shares  in  joint  stock  companies  are   Writingnot 
not  *"  goods,  wares,  or  merchandise ''  within  the  Statute  of  Frauds,  and  generally 
writing  is  not  as  a  rule  essential  to  the  validity  of  a  contract  for  their  necessarv 
aale,  though  by  the  30  k  31  Vict.  c.  29,  s.  1,  no  contract  for  the  sale  of   on  sale  ot 
aluuM  in  any  joint  stock  banking  company  (except  the  Bank  of  England   shares. 
or  the  Bank*  of  Ireland)  is  valid,  unless  it  is  made  in  writing,  and  other 
jeqniremcnts  of  the  statute  complied  with.    A  custom  on  the  London 
Stock  Exchange  to  disreganl  the  provisions  of  the  30  Vict.  c.  29,  is  ))ad 
and  unreaflonable.    (^Xeihon  v.  James,  51  L.  J.  Q.  B.  369  (C.  A.).)  Sales  of 
stock  and  shares  are  usually  made  on  the  Stock  Exchange,  and  in  such 
caaef*  the  transaction  is  regulated  by  the  usages  of  the  Stock  Exchange, 
of  which  every  pereon  dealing  there  must  be  taken  to  have  had  notice. 
(^Jfaxted  V.  Paine,  L.  R.  6  Ex.  132  (2nd  case)  ;  Maxtcd  v.  Paine  (1st 
case),  L.  R.  4  Ex.  81  ;    Grissell  v.  Bristowe,  L.  R.  3  C.  P.  112  ;  L.  R.  4 
C.  P.  86.)    A  contract  for  the  sale  of  shares  is  not  rescinded  if  the  com- 
pany is  wound  up  between  the  making  of  the  contract  and  the  execution 
of  the  transfer.    (^Whitehead  v.  Izod,  L.  R.  2  C.  P.  228.)    Time  is  of  the   Time gcnc- 
esaence  of  the  contract  in  the  case  of  a  contract  to  deliver  shares  on  a  rally  of 
particular  day.    (^Fletcher  v.  Marshall,  15  M.  &  W.  765  ;    Odcret  v.   essence  of 
Rtrthschild,  1  Sim.  &  H.  590.)  contract. 

The  measure  of  damage  for  not  accepting  stock  sold  is  the  difference 
l)ctween  the  contract  price  and  the  market  price  on  the  day  of  the 
breach  of  contract.    (^Bowman  v.  Xash,  9  B.  &  C.  145.) 

Actions  for  not  delivering  shares."] — The  purchaser  may  have  an  action 
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defendant  is  a  holder,  whereby  An  action  has  accrued  to  the 
plaintififs. 

Particulars  :— 

1880.    Allotment  of        shares  to  the  de- 
fendant at  £        per  share  .        .    £ 
„      First  call  at  £        per  share 

„       Second  call  at  £        per  share    .    . 


The  plaintiff  claims : 

Defence, 

1.  The  defendant  never  became  a  member  of  the  said  oon- 
pmy. 

2.  He  had  no  notice  of  the  said  allotment  or  of  the  said 
calls. 

2.  Claim  for  Calls  merely, 

1.  The  plaintifl&^  company  is  incorporated  under  the  Gem- 
panics  Acts,  1862  and  1867,  and  the  defendant  is  a  member 
of  it. 

2.  The  plaintiffs'  claim  is  for  £100,  in  which  the  defendant 
is  indebted  to  them  in  respect  of  a  call  made  whereby  an  action 
has  accrued  to  the  company. 

3.  The  said  call  was  made  on  the  1st  of  May,  1880,  for  £5 
a  share  on  twenty  shares  in  the  said  company  held  by  tte 
defendant. 

The  plaintiffs  claim  £100,  and  interest  after  the  rate  of  5  per 
cent,  from  the  said  1st  of  May  until  payment. 


against  the  seller  of  the  shares  for  not  delivering  them,  and  in  toA  t 
case  the  measure  of  damage  is  the  difference  between  the  ocmtact  Kve 
and  the  market  yalae  on  or  about  the  day  of  breach.  (^Tempest  r.  XMier, 
3  C.  B.  253 ;  Shaw  v.  Holland,  16  M.  &,  W.  136.)  When  the  plidntiff  iMl 
actually  paid  for  the  shares,  he  is  of  course  entitled  to  the  letnm  of  tti 
purchase-money.  Time  is  of  the  essence  of  the  contract ;  and  H  ll  Mt 
necessary  that  the  plaintiff  should  prove  that  he  actually  ti  mljurt  111 
price  of  the  shares  to  the  defendant.  (Stephens  v.  D^  Medimmt  4  ^  ft 
422.) 
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Defence  and  Counter-claim. 

1.  The  defendant  was  induced  to  subgcribe  for  the  Baid 
shares  in  the  said  company  by  the  jfraudulent  misrepresentation 
of  the  plaintiffs,  contained  in  a  prospectus  dated  the  Ist  of 
January,  1880,  and  issued  by  .the  plaintiff.  The  following^  are 
particulars  : — 

(a)  The  prospectus  stated  [here  insert  the  particular  misstate^ 
rnent  relied  iipon']^  whereas,  in  fact  [liere  allege  its 
falsehood], 

(J)  The  prospectus  further  stated  ^  .  .  .  ,"  whereas,  in 
lacD         •     •     •     • 

2.  The  plaintiffs  knew  that  the  said  sttiteraents  were  false. 

3.  The  defendant  further  says  that  he  was  induced  to  pur- 
chase the  said  shares  by  the  following  material  misrepresenta- 
tions made  by  the  plaintiffe  in  the  said  prospectus  : — 

(a)  The  prospectus  stated  [Jiere  set  out  the  misrepresentations 
relied  upon^y  whereas,  in  fact  l?iere  allege  its  falsehood], 
(h)  The  prospectus  stated,  &c. 

4.  The  defendant,  as  soon  as  he  discovered  the  falseness  of 
the  representations  set  out  in  the  1st  and  3rd  paragraphs  hereof, 
repudiated  the  said  shares. 

counter-claim, 

5.  The  defendant  repeats  the  allegations  contained  in  para- 
graphs 1,  2,  3  and  4  hereof,  and  says  that  upon  the  allotment 
of  the  said  shares  to  him  he  paid  to  the  plaintiffs  the  sum  of 
£5  per  share. 

The  defendant  counter-claims  £100. 

jReplg. 

1.  The  plaintiff  join  issue  upon  the  defence. 

2.  As  to  the  counter-claim,  the  plaintiff  deny  that  they 
knew  that  any  of  the  statements  set  out  in  the  defence,  md 
contained  in  the  prospectus,  were  false. 

3.  None  of  the  said  misrepresentations  were  material.  The 
plaintiff  made  them  bond  fide,  and  ^nth  a  belief  in  their  truth. 

4.  The  defendant  did  not  rely  upon  the  said  representations 
in  aobsoribing  for  the  said  shares. 

5.  The  defendant  did  not  repudiate  the  said  shares  upon  dis- 
oovering  the  alleged  misrepresentations,  nor  has  he  ever  done  so. 
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Rejoinder, 
The  defendant  joins  issue  upon  the  reply. 

8.  Claim  by  Vendor  of  Shares  against  Purchaser  for  mi 

Accepting  Shares. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  ocmtnot 
made  by  the  defendant  on  the  1st  of  June,  1880,  to  acoepfc  and 
pay  for  £10,000  Ordinary  Stock  in  the  Great  Eastern  BaQway, 
and  £5,000  North  Eastern  Consols,  at  the  then  market  price  of 
the  said  stocks. 

2.  The  defendant,  on  the  10th  of  June,  1880,  refhaed  to 
accept  more  than  £3,000  North  Eastern  Consols. 

Particulars  of  damage  : — 

Loss  of  £300  being  difference  between 
the  market  price  of  £10,000  Great 
Eastern  Stock  on  the  1st  of  June  and 
the  10th  of  June,  1880     .        .        .£300     0    0 

Loss  of  £60  being  difference  between 
the  market  price  of  £2,000  North 
Eastern  Consols  on  the  Ist  of  June, 
and  the  10th  of  June,  1880       .        .       60    0    0 

The  plaintiff  claims  £360. 

Defmer, 

1 .  The  defendant  did  not  contract  with  the  plaintiff  for  tie 
purchase  of  any  Great  Eastern  Stock,  and  he  only  contracted 
to  purchase  £3,000  North  Eastern  Consols. 

2.  In  the  alternatiye  the  defendant  brings  the  sum  of  £60 
into  Court,  and  says  that  it  is  sufficient  to  satisfy  the  plaintif  i 
claim  herein. 

Beplg, 
The  plaintiff  joins  issue  upon  the  defence. 

4.  Claim  by  Purchaser  of  Shares  for  f?ieir  Non-^hlnmy* 

1.  The  plaintiff  has  suffered  damage  by  bleach  of  taAad 
for  sale  and  delivery  by  the  defendant  to  the  plaint  of  M 


SHABES.  521 

shares  in  the  Wisbeach  Bankiiifr  Company  (Liiuited),  to  be 
delivered  on  the  2nd  of  May,  1880. 

2.  The  defendant  lias  not  delivei*ed  any  of  the  said  shares. 

The  plaintiff  claims  £150,  the  difference  between  the  contract 
price  of  the  said  shares  and  their  value  on  the  said  2nd  of  ^Fay, 
1880. 

Defence. 

1.  The  defendant  did  not  contract  to  deliver  50  or  any  other 
nnmber  of  shares  in  the  said  company,  as  alleged,  or  at  all. 

2.  The  said  Wisbeach  Banking  Company  is  a  joint-stock 
banking  company  within  the  meaning  of  the  30  &  31  Vict. 
c.  29,  8.  1,  and  the  said  contract  of  sale  was  not  made  in 
writing. 

Reply, 
The  plaintiff  joins  issue  upon  the  defence. 

5.  Claim  by  a  Stockbroker  for  "  Differences^ 

The  plaintiffs  claim  is  for  commissions  as  a  stockbroker,  and 
for  monies  paid  by  him  at  the  request  of  the  defendant  for 
differences  on  the  London  Stock  Exchange. 

Particulars  of  such  commissions,  and  of  the  sums  paid, 
exceeding  three  folios,  accompany  this  claim. 

The  plaintiff  claims  £382  Is.  2d. 

Defence  and  Counter-claim. 
DefeiUB. 

1.  The  defendant  instructed  the  plaintiff  to  sell  the  stock 
mentioned  in  the  particulars  accompanymg  the  claim  on  the 
13th  of  February,  1881,  but  the  plaintiff  failed  to  do  so. 

2.  If  the  plaintiff  had  sold  the  said  stock  then,  thei'e  would 
have  been  a  profit  on  the  sale  thereof  of  £G0. 

Coxmter<laim. 

8.  The  defendant  repeats  the  allegations  contained  in 
paragraphs  1  and  2  hereof,  and  claims  £00. 

Eejpty. 

1.  The  plaintiff  joins  issue  on  the  defence. 

2.  As  to  the  counter-claim,  the  plaintiff  denies  that  the 


oef-Ldan:  :rj?:r:'/:ei  Lin.  to  scZ  xhs:  ^'A  Si'jck  ca  the  Mid  ISth 

Z.  If  ::^  &>.k  ha^:  :.*i:it:ii  9>M  ihen,  h  v<<;Ld  coc  faftve  icaiiied 
a  pr-£i  "f  £'X».  *>r  ki.j  ir«.di- 

1.  l!.  :?.r  :noii:h  •  f  Jni^e,  IS^'l.  ibe  d&ftndam  A.  B^  acdng 
a£  t:.^  a^^Lt  '.'f  the  drrfecdac:  C.  D.,  pnmued  the  j^nrifb  dnl 
in  fy.':.5id<?nitiou  thrj  w...a!d  g<4  abandon  the  pnrpcee  fcr  which 
tho  ji!aiij:!fr»'  '-.mienv  ^as  f.'rmed,  and  would  piocccd  to 
frmploy  c-^i-nrra^/rors  and  incur  expense  in  fnrtheimzioe  of  ia 
(.^*y:(:x^.  iLa:  the  d«rfendaiii  C.  IL  would  gnfaecril^.  or  procnre 
u*  \ff:  »u'fi«<T:btd.  the  snm  of  £^* •.«•<•<.•  «"'n  the  security  of 
delrfrnturvs  of  the  compsnv. 

:?.  Tf-*:  |.I;iiiiiiff%'  f^^'mfeny.  on  the  faith  of  ihe  said  promise, 
inc'jrr.-<i  ^rtat  expense  in  furthering  ihe  objects  of  the  com- 
jjany,  Ixit  the  defendant  C.  D.  nrfiised  to  snl^criiieor  toprocDie 
to  U:  «uWrilyr<l  any  money  upi  in  the  said  security. 

^.  In  the  ahemarive  tlie  f>laintii&  say  that  the  defendlBi 
A.  B.  wamtnted  at  the  time  r.f  makin,::  the  said  promise  that  he 
}iad  authority  from  the  defendant  C.  D.  to  make  the  nid 
Iiromi.v.-  on  his  Ijehalf. 

The  plaintiffs  rlaim  from  the  defendant  C.  D  £iO,0('0 
rlamaires.  <^»r.  in  the  alteniative,  fivim  the  defendant  A.  B. 
damaiT'-'S. 

Dffence  of  Defendant  t\  />. 

If  the  defendant  A.  B.  made  the  said  promise  (which  tk 
defendant  dix.*!!  not  admit;  he  had  no  authority  to  make  it  en 
behalf  of  tliis  defendant. 

Defence  of  A.  B, 

1.  The  defendant  A.  B.  never  warranted  that  he  had  autho- 
rity from  the  defendant  C.  D.  to  make  the  said  promise  or  aif 
other  promise. 

2.  The  defendant  does  not  acbnit  that  he  made  the  pratfB 
alle^erl  or  any  other  promise,  or  that  the  plaintifE^  on  tfaefttt 
of  anything  he  said,  incuired  great  or  any  expense. 
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7.  Claim  for  a  Mandamus  fo  allot  SMres  in  a  Railway  Company  (a). 

1.  The  defendants  are  a  company  incorporated  under  Act  or 
Acts  of  Parliament. 

2.  One  C.  W.  W.,  or  Messrs.  W.  S.  and  W.,  Ixjinj^  entitled  on 
the  opening  of  a  certain  hue  of  the  defendant  company  for 
traflBc  to  800  £10  Ordinary  Shiires,  and  the  said  C.  W.  W.  being 
entitled  to  further  400  £10  Ordinary  Shares  in  the  defendant 
company,  gave  notices  in  writing  under  their  respective  hands 
to  the  defendant  company  whereby  the  said  C.  W.  W.  and  the 
said  Messrs.  W.  S.  and  W.  absohitely  assigned  the  said  shares 
respectively  to  one  F.  E.,  or  his  nominee  or  nominees. 

3.  Tlie  said  F.  E.,  by  writing  addressed  to  the  defendants, 
nominated  the  plaintiffs  to  receive  the  said  shares  assigned  to 
the  said  F.  E.,  which  said  notice  the  defendants  acknowledged 
by  writing  addressed  to  the  plaintiffs  on  the  Cth  day  of  October, 
1883. 

4.  The  said  line  of  the  defendant  company  was  opened  for 
tzaffio  on  the  10th  September,  1883. 

5.  The  plaintiffs  were  and  are  entitled  to  be  entered  in  the 
register  of  shareholdere  of  the  defendant  company  as  shai*e- 
holders  in  respect  of  the  said  shares,  and  to  have  certificates  of 
ihe  said  shares  issued  to  them  by  the  defendant  company, 
according  to  the  provisions  of  the  statutes  regulating  the  defen- 
dant company  in  that  behalf,  and  it  was  and  is  the  duty  of  the 
defendants  to  enter  the  plaintiff  in  the  said  register  of  shares 
as  BQch  shareholdei's,  and  to  issue  certificates  of  the  said  shares 
to  the  plaintiffs  accordingly. 

6.  The  plaintiffs  were  and  are  peraonally  interested  in  being 
so  entered  as  aforesaid,  and  in  having  such  certificates  of  the 
ssid  shares  issued  to  them,  and  the  plaintiffs  sustain  and  may 


(«)  A  mandamoH  will  lie  against  a  cbartcrcd  company  to  compel  it  to 
||]Ace  the  plaintiff,  a  Hharehokler,  on  the  register  of  the  com}jany.   {Xorria 
T.  IrUh  Land  Co,^  8  £.  Jc  B.  512.)    Oixlcr  Llil.  regulates  the  practice   ProTittons 
whero  an  action  is  brought  for  a  nmndamusi.     By  r.  1 .  the  claim  cjf  a    of  the 
■MudM&as  HUist  be  endorsed  u{)on  tlte  writ  of  mimmous,  and  by  r.  8.    Rules  uf 
^  if  jodgment  is  given  for  the  plaintiff  the  Court  or  judge  may  by  the    1S83  as  to 
judgment  command  the  defendant  either  forthwith,  or  on  the  expiration    mandamus. 
it  Boeh  tiflie,  and  upon  such  terms  as  may  appear  to  the  Court  or  a  judge 
to  ht  JBSt,  to  peif  orm  the  dnty  in  question.    The  Court  or  a  judge  may 
jUsa«acteod  the  time  for  the  performance  of  the  duty." 
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sostiiin  damage  by  the  non-perfonnance  by  the  defendants  of 
their  said  duties. 

7.  Performance  of  the  said  duties  by  the  defendants  has 
been  demanded  ])y  the  plaintiffs  of  the  defendants,  but  the 
defendants  have  refused  and  neglected  to  perform  the  same. 

The  plaintifib  claim  a  mandamus  conmianding  the  defen- 
dants to  cause  the  names  of  the  plaintiffs  to  be  entered  on  the 
register  of  shareholders  of  the  defendant  company  as  proprietors 
of  1200  £10  Ordinary  Shares  of  the  defendant  company,  and 
to  cause  certificates  with  the  seal  of  the  defendant  company  of 
the  proprietorship  by  the  plaintiffs  of  such  shares  to  be 
delivered  to  the  plaintiffs. 


Sheriff  {a). 
1.  Claim  agamsi  a  Slierifffar  Wrongful  ExecuUon, 

1.  On  the  13th  of  March,  1880,  the  defendant  by  his  officers 
wrongfully  entered  the  plaintiffs  dwelling-house,  16,  Burton 
Crescent,  Bristol,  and  under  the  colour  of  a  writ  of  elegit 


Sheriff 
liable  for 
mistakes  of 
his  officers. 


He  may  by 
interplead- 
ing obtain 
Older  pro- 
tecting 
him. 


{a)  The  Rhcriff  is  liable  for  the  acts  of  the  under-sheriif  and  his  bailiff 
and  asfiistants  in  the  course  of  the  execution  of  their  duty,  and  if  there- 
fore they  levy  upon  the  wrong  goods,  or  an'est  the  wrong  person,  or  extort 
improjiex  fees,  or  fail  to  levy  according  to  the  tenor  of  the  writ,  or  indeiMl 
are  guilty  of  any  misconduct,  the  sheriff  is  exposed  to  an  action  at  the 
suit  of  the  person  damaged.  But  if  the  particular  act  of  misconduct  was 
not  committed  while  the  bailiffs  or  other  subordinate  officers  of  the  sheriff 
were  acting  in  the  course  of  their  duty,  or  where  they  arc  acting  coUn- 
sively  >\'ith,the  execution  creditor  without  the  sheriff's  knowledge,  he  will 
not  be  liable.  {Raphael  v.  Goodman^  8  Ad.  &  E.  565  j  Crowder  v.  Longy 
8  B.  &  C.  598.) 

The  most  common  action  against  the  sheriff  is  for  wrongfuUy  taking 
the  plaintiff's  goods  in  execution.  It  has  been  law  from  the  earliest 
times  that  the  sheriff  must  at  his  peril  execute  the  writ  only  upon  the 
goods  of  the  person  mentioned  in  the  Avrit.  It  is  his  business  to  satisf}' 
himself  that  the  goods  belong  to  the  execution  debtor  before  he  seuees  ; 
and  if  he  makes  any  mistake  he  is  liable  to  an  action,  subject  in  the 
event  of  interpleader  proceedings,  to  the  Court  protecting  him  against 
suit  by  making  an  order  that  no  action  shall  be  brought  against  the 
sheriff.  The  importance  of  the  law  with  regard  to  the  liability  of  sheriffs 
for  wrongful  seizures  has  been  a  good  deal  diminished  by  the  £rce  exercise 
by  judges  at  Chambers  of  this  power  of  directing  no  action  against  the 
sheriff.  The  rule  is  now  well  settled  at  Chambers  that  unless  it  can  be 
shown  that  the  sheriff  has  been  guilty  of  some  improper  conduct,  he  shall 
be  indemnified  by  the  order  of  the  Court  against  any  further  proceeding. 

Tlie  sheriff  must  not  break  into  the  premises.  He  will  be  liable 
to  an  action  if  he  docs  so,  but  it  would  seem  that  the  validity  of  the 
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against  A.  B.  trespassed  therein  and  seized  all  the  plaiutift^s 
household  furniture  and  effects. 

2.  The  defendant  i-emained  in  the  plaintiffs  said  house  four 
days,  and  the  plaintiff  has  suffered  damage  thereby. 

The  plaintiff  claims  £r>00  damages. 

2.  Claim  hy  Plaintiff  in  iJie  Alternative  against  a  Slier  iff  for 

Wrontjful  Execution  and  Sale. 

1.  The  plaintiff  A.  B.,  at  the  time  of  the  grievance  hei-ein- 
afler  mentioned,  lived  at  13,  North  Street,  Brixton.  The 
plaintiff  C.  D.  was  entitled  as  mortgagee  to  the  household 
fnmiture  in  the  said  house  under  a  bill  of  sale  of  the  10th  of 
Haj,  1880. 

2.  The  defendant  by  his  officers  on  the  30th  of  May,  1880, 
entered  and  trespassed  in  the  house  of  the  plaintiff  A.  B.,  and 
wrongfully,  luider  the  colour  of  a  writ  of  /.  /«.,  seized  all  the 
iaid  household  furniture  therein,  and  caused  it  to  be  sold  by 
auction,  and  converted  the  proceeds  thereof  to  his  own  use. 


execution  iteelf  is  not  impaired.  (Perrlral  v.  Stnmp^  9  Excb.  167  ; 
23  L.  J.  Ex.  25.)  The  sheriff  must  not  remain  on  the  premises  an  un- 
leasonable  time,  and  if  he  does  so  he  is  liable  to  an  action.  (Agh  v.  DatciMtjy 
8  Kzcfa.  237  ;  22  L.  J.  Ex.  59.) 

The  sheriff  may  also  Ikj  sue^l  by  a  landlonl  for  taking  poocls  on  execu-   Instances 
tion  without  paying  to  him  a  year'8  rent  when  so  mach  rent  is  in  arrear.   of  actions 
He  is  of  course  liable  for  not  paying  over  to  the  execution  creditor  the   against 
proceeds  of  the  levy,  and  he  may  Ixj  sued  if  he  neglects  to  arrest  a  person   sheriff. 
within  his  jurisdiction  against  whom  a  judge's  order  for  his  apprehension 
has  been  lodged  in  the  sheriff's  hands,  or  fr>r  ]x»rmitting  his  escape  after 
«nest.    An  action  for  not  levying  and  for  making  n  false  return  >\ill  also 
lie  against  him  at  the  instance  of  the  execution  creditor.    The  plaintiff 
here  will  have  to  plead  that  the  debtor  had  effects  in  the  sheriffs  baili- 
^ck  of  which  the  latter  either  had  notice  or  by  due  diligence  might 
hare  had  notice.     In  thiK  action  the  measure  of  damages  is  the  value 
of  the  goods  on  which  execution  nn'ght  have  b(»en  but  was  not  levied, 
jet  it  is  for  the  jury  to  say.  looking  at  all  the  circumstances  of  the  case, 
ifHietheriif  the  execution  had  l)cen  levied,  the  plaintiff  would  have  derived 
-mnj  benefit  from  it  by  reason  of  the  f»ther  creditors  of  the  debtor  Ijeing 
in  a  position  to  make  him  ))ankmpt,  and  if  there  was  no  i-easonable 
probability  of  benefit  to  the  plaintiff,  the  defendant  is  entitled  to  a 
Teidict.    (Hobjtan  v.  ThtUusoH,  I..  11.  2  Q.  B.  642.) 

If  the  sheriff  or  his  oflSccr  extorts  a  larger  sum  for  fees  than  he  is   Solicitor  of 
AVthorised  to  charge  he  is  liable  to  an  action  for  extortion.    With  regard   execution 
to  the  right  of  the  sheriff  to  sue  for  his  fees,  it  has  l)een  i-ccently  held   creditor  not 
that  a  sheriff^s  officer  who  has  executed  a  writ  of  f,  fa.,  cannot  maintain   Uable  for 
mn.  action  for  his  fees  against  the  solicitor  of  the  execution  creditor  where   gheriff's 
the  solicitor  has  done  nothing  more  than  deliver  the  writ  to  the  sheriff   f^^g^ 
for  execution.    (JRoyle  v.  Jiyjthy,  r,  Q.  B.  1).  17J  :  50  L.  J.  Q.  B.  196,  C.  A., 
•  .aTemiUng  Brewer  v.  Jone*,  24  L.  J.  Kx.  143  ;  10  Kxch.  665.) 
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The  plaintiff  A.  B.  claims  £100  damages  for  the  said  trespaas 
and  for  the  loss  of  his  interest  in  the  said  furniture. 

The  plaintiff  C.  D.  claims  £100  damages  in  respect  of  the  loss 
of  his  interest  in  the  said  foniiture. 

Defence. 

1.  The  defendant  is  the  Kieriff  of  Surrey,  and  he  entered  the 
said  house  and  seized  the  said  household  effects  under  a  writ  of 
fi.fa.  against  the  goods  of  the  plaintiff  A.  B.,  duly  iasued,  at  the 
instance  of  X.  Y.,  out  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice,  and  deliyered  to  him  in  due  course  to  be 
executed. 

2.  The  defendant  executed  the  said  writ  according  to  its 
tenour,  and  the  proceeds  of  the  sale  of  the  effects  seized  have 
been  paid  over  to  the  said  X.  Y. 

3.  The  defendant  denies  that  the  plaintiff  C.  D.  had  any  title 
to  the  said  goods  as  mortgagee  or  otherwise. 

4.  The  bill  of  sale  mentioned  in  the  statement  of  claim  was 
not  registered. 

Reply, 
The  plaintiffs  join  issue  upon  the  statement  of  defence, 

8.  Cluim  against  a  Shenff  for  Selling  with  Undue  Haste  and 

mthoui  Sufficiently  Advertising. 

1.  Tlie  defendant  on  the  10th  of  September,  1880,  seized 
several  valuable  race-horses,  the  property  of  the  plaintiff,  under 
a  writ  of  fi.  fa,  against  the  plaintiff,  and  ^vrongfully  sold  the 
same  with  undue  and  unnecessary  haste,  and  without  giving 
reasonable  notice  of  and  properly  advertising  the  said  sale. 

2,  The  defendant  also  sold  a  greater  number  of  the  said 
race-horses  to  satisfy  the  said  execution  than  was  necessaiy. 

The  plaintiff  claims  £1500  damages. 

4.  Glahn  against  a  Sheriffar  a  False  Betuanu 

1.  On  the  11th  of  April,  1880,  the  plaintiff  caused  to  be 
delivered  to  the  defendant  a  writ  of/,  fa,  issued  out  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  upon  a 
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judgment  obtained  by  the  plaintiff  against  onie  A.  B.,  of  C, 
directing  the  defendant,  as  sheriff  of  B.,  to  levy  the  sum  of 
£87  108.  2d.  npon  the  goods  and  chattels  of  the  said  A.  6. 
within  his  bailiwick. 

2.  The  said  A.  B.  had  more  than  sufficient  goods  within  the 
defendant's  bailiwick  to  satisfy  the  said  writ,  but  the  defendant 
selected  to  seize  the  same,  and  falsely  returned  to  the  said 
writ,  that  A.  B.  had  no  goods  within  his  bailiwick,  whereby  the 
plaintiff  has  wholly  lost  the  said  sum  of  £87  lOs.  2d. 

The  plaintiff  claims  £ — ^  damages. 

5.  Action  against  a  Sheriff  for  Extortion, 

1.  The  plaintiff  has  suffered  damage  by  the  wrongfiil  act  of 
the  defendant,  who,  on  the  13th  of  July,  1880,  entered  his 
ho>OBe,  in  Rye,  and,  under  the  colour  of  a  writ  of  fi,  fa,^  seized 
tbe  plaintiff's  household  goods  therein,  and,  by  a  threat  of  selling 
the  same,  extorted  from  the  plaintiff  £7  10«.  2^.  for  his  alleged 
fees  and  charges,  in  addition  to  the  amount  of  the  judgment 
debt. 

2.  The  defendant  i\'a8  only  entitled  to  £2  13«.  CJ.  for  his 
fees  and  charges. 

The  plaintiff  claims  £50  damages. 


Solicitor  (a). 
1.  Clam  hy  a  Solicitor  for  Ms  Costs, 

1.  The  plaintiff's  claim  is  for  the  sum  of  £105,  being  his 
coeta  and  charges  while  acting  as  the  defendant's  solicitor  upon 

(«)  Clmim  hy  a  »ollcitt*r  for  his  rharge».'] — In  order  to  cimblc  a  ^  ioUcitor 
flolioitor  to  lecoTcr  his  chaiyes  for  profosBional  services  he  must  be  pre-"  j^y,^  ^g^^ 
pared  to  prove—  ^^^  ^  ^^, 

1.  That  he  was  duly  admitted,  enrolled,  and  qualified  as  a  solicitor,    tificate  to 
By  the  Stamp  Act,  1870,  a  solicitor  who  directly  or  indirectly  acts   enable  him 
or  psaetisea  in  any  Court  as  such  without  having  a  duly  stamped  certifi.   ^  recover 
cate  in  force  at  the  time,  shall  be  incapable  of  maintaining  any  action  or  j^j^  f^^ 
gait  for  tbe  reeorery  of  any  fee,  reward,  or  disbursement  in  rdation 
to  any  act  or  proceeding  by  him  in  such  capacity.   And  by  the  Attorneys 
and  Solicitors  Act,  1874  (37  &  38  Vict.  c.  68,  s.  12),  no  costs,  &c.,  in  re- 
latioii  to  €mif  act  or  proceeding  by  a  solicitor  without  being  duly 
qnaliiled  to  act  as  such,  shall  be  recoverable  in  any  action,  &c    By  23  hi 
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Law  LiBt 
privid 
facie  evi- 
dence of 
his  quoli- 
fication. 


Delivery 

of  a  bUl 

month 

before 

action 

essential. 


Solicitors 
may  make 
special 
agreements 
in  wnting 
as  to  their 
fees. 


Jiis  retainer  in  the  cause  of  Smith  v.  SmWi  from  the  3rd  of 
Jammr}%  1880,  to  the  10th  of  July,  1880. 

2.  A  signed  hill  of  the  said  costs  was  delivered  by  the  plaintiff 
one  month  hefoi^  action. 

The  plaintiflF  claims  £105. 


24  Vict.  c.  127,  8.  22,  the  Law  Li«t  is  prima  facie  evidence  that  the 
persons  wha<5e  names  are  inserted  in  it,  in  the  list  of  Bolicitors,  hive 
obtained  stamped  certificates  for  the  current  year  (Nov.  Ifi  to  Kot.  J 5), 
and  the  absence  of  a  solicitor's  name  therefrom  is  primd  facie  erideaioe 
that  lie  has  not  obtained  a  certificate  for  such  current  year ;  but  in  the 
latter  case  an  extract  from  the  KoU  of  Solicitors,  signed  by  the  Societuy 
of  tlie  Law  Society,  is  evidence  of  the  facts  appearing  in  snch  extract 

2.  His  retainer  as  solicitor  by  the  defemlarit,  which  may  be  done  bv 
sho^dnjj:  either  an  express  retainer,  or  that  the  dcfencbiMt  attended  at 
his  office  and  pive  directions,  or  otherwise  recojjniscil  liis  enipbniiient 
A  retainer  ntfd  not  Ixj  in  writing,  but  as  a  matter  of  piccautiun,  a 
solicitor  should  always  have  a  written  retainer. 

3.  That  the  business  was  done,  which  may  be  proved  by  a  cleii 
or  other  agent  who  can  speak  to  the  existence  of  the  cause  or  other  bad- 
ness in  respect  of  which  the  cliarges  are  made,  and  cau  prove  the  rnaAn 
items.   (Roscoc,  Ev.  Nisi  Prius,  13th  etl.  473.) 

4.  That  a  bill  was  delivered  pursuant  to  G  &  7  Vict.  c.  73,  8.  37,  which 
provides  that  no  solicitor,  nor  an  exe<nitor  of  any  solicitor,  »haU  can- 
mence  or  maintain  an  action  for  the  recovery  (»f  any  fees.  chaigCii, 
or  disbursements  for  any  business  done  by  him  as  suen  solicitor  fintii 
the  vxjfiration  of  one.  wimth  after  he  shall  have  delivered  to  the  de- 
fendant, or  sent  l.>y  post,  or  left  for  him  at  his  count ing-hi»u«e,  office, 
dwelling-house,  or  last  known  al)ode,  a  liill  of  such  fees,  A:c.,  which  shall 
l»e  subscribed  by  him  or  any  one  of  his  j>artiiers,  by  his  name  or  the 
name  of  his  finn,  or  be  accomiMinied  by  a  letter  io  suU«cribc<1.  and 
lefoning  to  such  bill.  Under  this  enactment  a  solicitor's  bill  cann<it  be 
i-ecovcred  on  an  account  stated,  without  ])roving  the  delivery  of  the  lull, 
though  the  amount  has  l>een  admittcil.  (^Eichc  v.  yoken^l  M.  A:  Roh. 
H,">J),S  But  he  may  recover  on  a  [>n>missory  note  given  tor  the  amount 
{JrjfWi/M  V.  IJi'dtu,  14  M.  d:  W.  210.)  The  bill  must  after  deliveir 
Ik)  h'ft  NWtli  the  defendant  for  exajnination.  (^Itmokn  v.  J^astm  1  H  BL 
290.) 

A  delivery  to  the  defendant's  solicitor,  if  he  himself  afterwards  attends 
the  taxation,  is  sufficient.  (  Vhtrtnt  v.  StaymaJter^  12  East,  372.)  So» 
deliveiy  to  (►ne  of  several  persons  who  join  in  the  retainer.  (Fcuckett  t, 
JIow,  2  Camp.  277.) 

By  the  Attorney  and  Solicitors  Act,  1870  (,H3  k  34  Vict.  c.  2f«,  8.  4).  ■ 
solicitor  may  make  an  agreement  in  writing  with  his  client  respccune 
the  amount  and  manner  of  jwyment  for  his  fees  or  disbursements,  either 
by  a  gross  sum,  or  commission,  or  salary ;  but  where  the  agreomcnt  is  in 
respect  of  business  transacted  in  Court,  the  amount  [layable  thextMmder 
shall  not  Ikj  i-eceivetl  by  the  solicitor  until  the  agreement  has  been 
approve<l  by  a  taxing  officer.  Sect.  7  enacts  that  a  provision  in  any 
such  agreement  that  the  solicitor  shall  not  be  liable  for  negli|CBet 
as  such  solicitor  shall  be  void.  By  sect.  8  no  action  nba]]  be  bmftt 
to  enforce  such  agreement,  but  it  may  be  enforced  by  the  Coot « 
motion  or  by  ])etition.  By  sect  ITi  an  agreement  under  thii  AsH 
obviates  the  objection  of  no  signed  bill  having  been  deliverad  when  ii 
action  is  brought  to  recover  the  solicitor's  charges. 

An  agreement  by  an  attorney  with  a  client  '*  to  cbar|^  him  notlte  f 
he  lost  the  action,  and  to  take  nothing  for  costs  out  of  an/  moncj  ftn 
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Defence  and  Counter-clmm, 

1.  The  defendant  did  not  retain  the  plaintiff  as  his  solicitor 
in  the  said  cause. 

2.  If  the  defendant  did  retain  tlie  plaintiff,  it  was  upon  an 
express  agreement  in  writing  made  between  the  plaintiff  and 


might  be  awarded  to  him  in  such  action/*  need  not  be  in  writing. 
{Jennings  v.  Johfuon,  L.  R.  8  C.  P.  425.)  In  Ht^es  v.  Willianut^  L.  U.  10 
Ex.  200,  it  was  held  that  sect.  8  of  the  Act  of  1870  was  intended 
to  prevent  actions  to  recover  the  remaneratioa  agreed  upon  in  lieu 
of  costs  when  the  work  had  been  done,  and  did  not  apply  to  an  action 
for  refosin)?  to  allow  the  attorney  to  do  the  work  and  earn  the  remunera- 
tion,  for  which  an  action  may  be  brought. 

It  has  also  been  held  that  to  coiLStitute  an  agreement  as  to  cost.s 
between  a  solicitor  and  his  client  within  the  meaning  of  sect.  4  of  thi^ 
Act  the  document  must  be  signed  by  Ix^th  parties.  {Ex  parte  Munro, 
re  Lewi*,  1  Q.  B.  D.  724  ;  45  L.  J.  Q.  B.  816.) 

By  the  44  &  45  Vict.  c.  44,  which  is  entitled  "  an  Act  to  make  better   Solicitors 
provision  respecting  the  remuneration  of  solicitors  in  conveyancing,  and   n'ay  sue 
other  noH'007itenfiov«  bitMincMs,'^  a  new  scale  of  charges  in  regard  to  the   on  special 
classes  of  business  mentioned  is  authorised,  and  it  is  provided  by  sect.  8   agreements 
that  a  solicitor  may  make  a  special  agreement  in  writing  with  his  client  as  to  non- 
ss  to  the  amount  of  remuneration  he  shall  receive,  and  **  the  agreement   contentious 
may  be  sued  and  recovered  on  or  impeached  and  set  aside  in  like   business. 
manner  and  on  the  like  grounds  as  an  agreement  not  relating  to  the 
remnneration  of  a  solicitor."     It  seems  therefore,  that  special  agree- 
ments made  under  the  44  &  45  Vict.  c.  44,  maj/  be  sued  on  ;  but  B{)ecial 
agreements  made  under  the  33  &  34  Vict.  c.  28,  /////y  not  be  sued  upon. 

Ikf/enccJt.'] — The  foregoing  outline  of  the  conditions  it  Is  essential  in 
the  absence  of  admissions  bv  the  defendant  to  establish,  indicate  suffi- 
ciently  the  chief  defences  to  this  action.    They  are — 1st.  Denial  that  the   Common 
plaintiff  was  duly  admitted  and  qualified  to  practise  as  a  solicitor  at   defences  to 
the  time  of  the  rendering  the  services.     2nd.  That  he  had  not  taken  out  actions  by 
a  certificate  pursuant  to  the  G  &  7  Vict.  c.  73,  s.  26.  3ni.  A  denial  that  the   solicitors 
plaintiff  delivered  a  bill  pursuant  to  the  6  &  7  Vict.  c.  73.  s.  37,  in  cases  for  their 
which  do  not  come  within  the  provision  of  the  Attorneys  and  Solicitors  charges. 
Act  before  referred  to  as  to  si)ecial  agreements.     4th.   Denial  of  the 
retainer.    6th.  Denial  that  the  services  were  rendered,  including  allega- 
tions charging  negligence  or  incomi>etence. 

The  plaintiff^s  negligence  is  no  defence  if  it  has  not  been  such  as  to   When  the 
deprive  the  defendant  of  all  benefit.     {Tempter  v.  McLaehlan^  2  N.  R.   plaintiff's 
136.)    But  where  such  has  Ixien  the  case,  it  is  a  good  defence.     See  for  negligence 
•everal  instances,  Huntley  v.  Jhihcer^Cy  N.  C.  Ill  ;  Bracey  v.  Carter,   discntitleri 
12  Ad.  ic  E.  373  ;  Lnny  v.  Orxi,  18,  C.  B.  N.  S.  610  ;  26  L.  J.  C.  V.  127  ;    him  from 
J^ewis  T.  Samuel,  8  Q.  B.  685  (in  which  the  i>laintiff  sued  only  for  costs   recovering. 
oat  of  pocket,  to  which  he  had  agreed  that  defendant's  liability  should 
be  limited).    An  attorney  cannot  recover  costs  of  suit  in  an  inferior 
Court,  which,  as  he  ought  to  have  known,  had  no  jurisdiction  in  the 
matter,  and  was  restrained  by  prohibition.    QJRobinson  v.  Emanuel,  L.  U. 
9  C.  P.  415,  416.)    So  where  he  sues  in  a  Court  which  lias  no  adequate 
powers  to  examine  material  witnesses  out  of  the  jurisdiction,  and  the 
rait  fails  accordingly.    {Oo^n  v.  Leaeh,  1  C.  B.  N.  S.  617  ;  26  L.  J.  C.  P. 
125.)     When  it  appeared  that  the  plaintiff  paid  no  attention  to  the 
defendant's  case,  but  resided  at  a  distance  from  his  oflicc,  and  his  busi- 
ness was  transacted  by  a  person  employed  by  him,  it  was  held  he  could 
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the  (lefeiulaut   that   tlie   jJaiutiff  would  only  diarj^o  for  dis- 
Imi'scincnts  and  costs  out  of  pocket. 

A  sijrued  bill  of  costs  was  not  delivereil  a  month  before 


a:*tion  broujrht. 


AVhut 

aMiount  of 
nciilijruncc 
1)1  a  soli- 
citor dis- 
entitles 
liiin  to  his 
costs. 


Tlio  a<lvis- 
ability  of 
making  a 
solicitor's 
negligence 
the  subject 
<»f  a  coun- 
ter-claini. 


Solicit(»r 
liable  foi* 
ffrnss  negli- 
gence. 


Ju«l;;inent 
of  Tintlai, 
0.  J.,  us 
to  wluit 
amounts  to 
**gross.  neg- 
ligence." 


not  recover,  even  without  reference  to  the  Fuccess  or  miscarriag*.*  of  the 
business  done.  {Dn/Ior  v.  GJatshrooh,  3  Stark.  75  ;  IIopkiNJtim  v.  Smith, 
1  Binp.  13.)  Where  the  plaintiff  has  thruu|?h  i  unci  vert  ciicc  or  inex- 
iKirienoc  done  u^^olcsfl  work,  he  cannot  recover  for  it ;  and  where  theie 
arc  charges  for  such  work  and  sei>arat<j  charj»es  for  work  for  which  he  i* 
rMititled  to  recover,  the  fonner  may  1)C  expunged.  {Shaw  y.ArdeiL,9 
Ring.  287.)  Where,  however,  there  has  l>cen  some  other  cansc  concurring- 
with  llie  i)laintiff's  negligence  or  incoiniMjtcnce,  and  conducing  to  tJie 
lo.ss  of  bcnetit  to  the  defendant,  it  forms  no  defence.  {Ikur  v.  If  tfnf,  1 
Stark.  40*.>.)  It  is  no  ground  of  defence  that  the  plaintiff  neji^lccted  to 
put  in  a  plea  for  delay  acconling  to  <lefendant's  instructions.  {JttkjU"it 
V.  Ahtotu  1  Camp.  176.)  The  fact  that  aninstmment  preiiared  bj  the 
jilaintiff  tnnis  out  to  l>e  illegal  is  no  defence  to  an  actioTi  for  the  chsTfre 
iDr  preparing  it  if  there  wa"  any  reasonable  doubt  of  its  legality. 
f  l*ottH  V.  Sparrow,  fi  C.  &  P.  749.)  And  see  as  to  the  effect  of  an  erpor 
in  matters  of  ditticultv,  BitlmcrT.  (r'ihnan,  4  M.  &  Gr.  108;  and  /*  rr 
S^ttltl,  34  L.  J.  Ch.  .•iri2  ;  34  Bcav.  i\oO. 

In  preparing  a  statement  of  defence  in  cases  where  the  instructions 
disclose  scirious  negligence  or  want  of  knowlcflgc  of  practice  or  law, 
wiiich  has  dei)rived  tlic  defendant  altogether  or  in  some  measure  of  the 
licn(?tit  of  his  claim  or  defence,  it  would  perhaps  be  the  better  ooureeto 
luake  such  negligence  the  Rubject  uf  a  sot-off  or  counter-claim. 

Before  the  Judicature  Acts  came,  into  forc<\  if  n  solicitor  who  acici) 
a«i  the  agent  of  another  sued  the  client,  it  would  Ihj  a  good  defence  ihat 
credit  was  given  to  the  principal  solicitor  by  the  plaintiff  and  not  to  the 
client,  and  evidence  to  show  that  this  wa«  the  custom  in  ihc  profe^o:) 
wiiuld  be  admitted  in  sup])ort  of  such  a  defence.  But  since  the  ahiire 
A<ts  came  into  force,  if  the  principal  solicitor  and  his  agent  suiHl  ingether 
a»j  plaintiffs  and  claimed  alternatively,  this  defence  w<niM  hanUy  avail 
the  defendant. 

It  may  be  here  mentioned  that  the  law  is  now  well  kmiUhI  th«  a 
L(»ndon  agent  cannot,  as  against  the  countrj'  hitf  client,  retain  moneTii 
which  ho  has  recovere<l  in  a  suit  for  him  to  satisfy  the  general  balance 
nf  an  account  due  bv  the  country  U'ffal  client.  (/j>  jmrfr  Eiwurit. 
S  Q.  B.  Div.  2(12  (C.  A.).) 

Acf'n  n  nrfninxt.  n  xrltriUr  for  tir/fli/frnrr.'] — There  must  l>e  gn*? 
negligence  or  ignorance  in  the  ]KTf<»nnance  of  his  ])rufessioi)al  duties  ty 
a  s«)licitor  to  rentier  him  liable  to  an  ac.iii»n  by  bis  client.  (y'#pri*v. 
LandfJL  12  CI.  A:  V.  i>l.)  He  is  boun«l  to  l>rinur  a  fair  nninunt  of  ekiil. 
care,  and  knowledge  to  the  ]K'rformance  of  his  duty,  and  this  isaqoff- 
tion  of  fact  f«»r  the  jury,  under  the  direction  cf  the  jndgi\  who  isto 
cxi)lain  the  nature  of  the  duty,  and  the  dcgive  of  negligence  ur  ignonnce 
which  will  make  him  resiKmsible.  {Iliinfrr  v.  CtiltiweU,  10  <^.  B.b'9; 
alY.  ih.  83.)  *'It  would  Ik?  extremely  diflicult,"  c.l^sorves  TindaL,CX. 
(lolivering  the  jud;[nnent  of  the  Court,  in  (iodc/rotf  v.  I>€i1ton,{f^  Kiijt 
4(J7 — t^),  "to  deline  the  exact  limit  by  which  the  skill  or  diligeasi^ 
which  an  attorney  undertakes  to  fnniish  in  the  conduct  of  acaie  if 
bnnnded  ;  or  to  trace  pivcisily  the  dividing  line  between  that  lowwiibht 
skill  and  dilig'.mce.  which  appeal's  Xo  satisfy  his  undertaking  and  tlat 
rrax*(i  ncgl'njcutia  <.^r  httn  culpa  for  which  he  is  undoubtedly  rcqiooiiMa 
The  cases,  iiowever,  appear  in  establish,  in  general,  that  an  attomj* 
liable  for  the  consequence  of  ignorance  or  non-observance  of  tlwpnUerf 
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4.  Tlie  plaintiflTs  sen  ices  were  wholly  useless  to  the  defendant 
iu  the  said  action.  The  defendant  lost  the  same  by  reason  of  the 
plaintiff  negligently  bringing  the  action  in  the  liord  Mayor's 
Court,  which  had  no  jurisdiction  o^'er  the  subject-matter  of  the 
suit. 

practice  of  the  Court  in  which  he  sues,  for  the  want  ot  care  in  the  pre- 
paration of  the  cause  for   trial,  or   of   attendance  thereon   with   his 
witnesses,  and  for  the  mifiinanajroment  of  so  much  of  the  conduct  of 
a  cause  as  in  ufiuallj  and  ordinarily  allotted  to  his  department  of  the  pro- 
fe^nion.    Whilst  on  the  other  hand  he  is  not  answerable  for  error  in 
jodgmcnt  upon  points  of  new  occurrence  or  of  nice  or  doubtful  construc- 
tion, or  such  as  are  usually  intrusted  to  men  in  the  hiji^her  branch  of  the 
profession  of  the  law.    /  .     .    .    We  lay  no  stress  ui)on  the  fact  that    What  is 
the  attorney  had  consulted  counsel,  because  we  think  his  liability  must    **gross  neg- 
depend  upon  the  nature  and  description  of  the  mistake  or  want  of  skill   ligcncc." 
which  has  been  shown,  and  he  cannot  shift  from  himself  such  responsi- 
bility by  consulting  another  where  the  law  would  presume  him  to  have 
the  knowledge  himself."    (And  see  Lee  v.  Walker,  L.  R.  7  C.  P.  121). 

As  to  the  power  of  solicitors  to  enter  int<j  a  ho/id  Jide  compromise  of  a 
suit,  see  Chowe.r  v.  Parrott,  32  L.  J.  C.  P.  197  ;  14  C.  B.  N.  S.  74  ; 
Oreeii  v.  Crockett,  M  L.  J.  Ch.  6t)«  ;  Holt  v.  Je*»e,  3  Ch.  Div.  177  ;  Sevllij 
T.  JhtndoiuUd,  8  Ch.  Div.  «r>8  ;  Uarh  v.  Daviif,  13  Ch.  Div.  861. 

A  solicitor  retained  in  an  action  has  no  implied  authority  after  judg-    Thcjjcreml 
mcnt  for  his  client  to  agree  on  his  Ijehalf  to  postpone  execution.    (Lore-    ix)wer8  of  a 
ffrove  T.  Wh  ite,  L.  R.  6  C.  P.  440.)   Nor  is  it  within  the  scope  of  the  implied    solicitor 
authority  of  a  8olicit<^^>r  of  a  judjnncnt  creflitor  issuing  a  fi.  fa.  to  direct    over  a  fcult. 
the  sheriff  to  seize  particular  gofnls.     {Smith  v.  Keal,  9  Q.  B.  Div.  340.) 

Astipulation  in  a  special  agreement  under  the  Attorneys  and  S4jlicitors 
Act.  1870.  that  a  solicitor  shall  not  Ihj  liable  for  negligence  is  void.    (S.  7.) 

Where  money  of  a  client  comes  to  the  hands  of  a  partner  in  a  firm  of   Liability 
pnlicitors,  in  the  ordinary  course  of  their  business  as  such,  the  firm  are    of  firm  "of 
liable  in  case  of  a  defalcation  by  such  ])artncr.     (.SV.  Avhyn  v.  Smart ,    solicitors 
li.  B.  5  Eq.  183  ;  Ih.,  3  Ch.  (>4(5  ;  Dundonald^  IJarl  of,  v.  Mattterman,   for  monov 
Lk  B.  7  Eq.  504.)     So  where  bonds  are  deposited  with  solicitoi-s  in  ordinary    of  a  client 
course  of  business  and  stolen  by  one  partner.     (^Cleafher  v.  Tirudcn,    in  hands 
24  Ch.  D.  731.)    If  money  is  left  in  the  hjinds  of  a  member  of  a  firm  to    of  member. 
be  invested  in  a  specific  mortgage,  the  firm  arc  responsible  ;  but  aliter 
where  it  is  so  left  with  a  general  direction  that  it  is  to  be  invested  on 
mortgage,  as  this  contemplates  a  character  of  business  strictly  belonging 
rather  to  the  occupation  of  a  monetary  scrivener  or  money-lender  than 
to  that  of  solicitors.     (^Ilarman  v.  Johnson,  2  E.  ^  B.  01  ;  22  L.  J.  Q.  B. 
297  ;  and  see  Plttmer  v.  Grcnonj^  L.  R.  18  Eq.  G21.)    A  firm  of  solicitors 
18  not  liable  for  money  entrustcil  to  one  of  its  menil^ers  as  a  trustee. 
(^JhimdanaJd,  Earl  of,  v.  Maxterman,  supra.) 

Defeiutet.'] — 1.  Denial  of  retainer,  under  which  would  l;e  ranged  a 
defence  denying  that  the  defendant  acted  as  solicitor. 

2.  Denying  the  breach  of  duty. 

3.  Denial  of  damage,  which,  however,  is  only  a  defence  to  the  extent    Common 
of  reducing  the  verdict  to  nominal  damages.      The  onus  lies  on  the    defences,, 
defendant  of  showing  that  the  ])laintiff  ha<l  either  no  gooil  cause  of 
action  or  no  defence  in  the  action  ab<->ut  which  the  negligence  is  allegcil 

to  have  been  committed.    (See  God^\froij  v.  Jay,  7  Bing.  413.) 

4.  Statute  of  Limitations.  The  statute  runs  from  the  breach  of  duty 
complained  of,  and  not  from  the  discovery  thereof,  or  the  occurring  of 
the  consequential  damages,  unless  »cmhle  the  breach  of  duty  has  been 
fraudulently  concealed.     {^Gihhs  v.  Guild,  51  L.  J.  Q.  B.  313.)    The 
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And  by  way  of  counter-claim,  the  defendant — 
5.  Repeats  the  allegations  contained  in  the  last  panigni|A, 
and  says  that  he  has  suffered  damage  from  the  plaintiflTs  aid 
negh'gence  in  his  conduct  for  the  defendant,  as  his  solicitor,  ci 
the  said  cause  of  tSinifh  v.  Smith. 

Particulars  of  damage : — 

Taxed  costs  paid  to  the  defendant  Smith  on  the  dismissal  of 
the  now  defendant's  action  against  him,  £87. 
The  defendant  counter-claims  for  £250. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  4th  paragraph,  he  says  further,  that  he  explained 
to  the  defendant  that  it  was  a  nice  question  whether  or  no  the 
Lord  Mayor's  Court  had  jurisdiction,  and  the  defendant  there- 
upon expressly  directed  him  to  proceed  in  the  said  Court,  and 
said  he  was  content  to  take  all  the  risks  incident  to  the  action 
proceeding  therein. 

3.  The  plaintiff  was  not  negligent  in  his  conduct  of  tlic  said 
cause  as  the  defendant's  solicitor. 

Bfijoifider. 
The  defendant  joins  issue  ui)on  the  reply. 

2.  Claim  hy  a  Solicitor  vjwji  a  Sj)PciaJ  Affreemefit  in  regard  to 

Conveyancing  Bifsiness. 

1.  On  the  2nd  of  February,  188:5,  jin  agreement  in  i^Titiug 


operation  of  the  Statute  of  Limitations  is  not  suspended  or  remoTed  bj 
acknowlcdt^niont  in  this  action.     (i>ee  anfe.  Limitation  of  Aetiinu,) 

Solicitorts'  lien.'] — Solicitors  have  a  lien  for  their  general  balance  CD 

])apers  of  their  clients  which  come  to  their  hands  in  the  course  of  their 

business.     (^SffvcfiMon  v.  Makelock,  1  M.  ^  S.  535.)    And  under  the  33  it 

Summarv       2^  ^'^^^-  ^-  ^2",  «•  28,  they  may  obtain  an  order  chargring  with  the  ptT- 

remcdiesby    "icnt  of  their  costs  "  any  property  i-ecovered  or  preserved  "  in  any  actitt 

andagftinst    through  their  instrumentality.     Such  an  order  may  be  madc'(l>.  in 

solicitore.       Chambers;  (2),  upon  money  ]jaid  into  Court  before  the  termiiiacioi 

of  the  suit :  and  (3),  even  after  the  solicitor  applying  has  ceMed  to 

}ye  the  solicitor  on  the  recortl  if  he  was  solicitor  at  the  time  the 


ceeding  by  action,  apply  ])y  summons  at  Chambers,  or  upon  noCioi  i> 
Court,  for  an  order  dircctinjj  the  solicitor  to  hand  over  the  daeibcr  pV 

over  the  money. 
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was  made  and  signed  by  the  plaintiff  and  defendant,  whereby 
the  plaintiff  agreed  to  investigate  the  title  to  an  estate  called 
"  Knarlye,"  which  the  defendant  had  purchased,  and  to  execute 
the  necessary  deeds  of  conveyance  to  him  for  a  gross  sum  of 
£250. 

2.  The  plaintiff  duly  rendered  all  the  agreed  services  for  the 
said  remuneration. 

The  plaintiff  claims  £250. 

Defence, 

1.  The  defendant  was  acting  as  the  plaintiff's  solicitor  at  the 
time  of  the  signing  of  the  said  agreement,  and  he  induced  the 
defendant  to  execute  it  by  falsely  and  fraudulently  representing 
to  him  that  if  no  special  agreement  were  made,  and  he  charged 
according  to  the  ordinary  scale,  the  defendant  would  have  to 
pay  him  the  sum  of  £350. 

2.  The  sum  which  the  defendant  is  entitled  to  charge, 
according  to  the  ordinary  scale,  in  respect  of  the  said  services, 
is  £150,  and  the  defendant  brings  the  said  sum  into  Court,  and 
says  it  is  sufficient  to  satisfy  the  plaintiff's  claim  herein. 

Reply. 
The  plaintiff  joins  issue  upon  the  defence. 

3,  Claim  against  a  Solicitor  for  Professional  Negligence. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor,  of 
business  undertaken  by  the  defendant  on  the  plaintiff's  retainer. 

2.  The  negligence  was  in  making  an  application  under 
Order  XIV.,  Rule  1,  in  the  case  of  A,B.  (the  plaintiff)  v.  CD,, 
when  the  case  was  one  of  unliquidated  damages,  and  not  of 
debt 

Particulars  of  damage  : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons,  £    . 

The  plaintiff  claims  £ 

4.  Amthsr  Claim  against  a  Solicitor  for  Professional  Negligence, 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor,  of 
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biisi  110:58  inidertakeu   by  the  defendant  on  the  plaintififs  re- 
tainer. 

2.  The  nejrh'gence  wiis — 

(a.)  In  advising  the  ])laintiff  that  he  could,  with  eTCiy 
prospect  of  success,  bring  an  action  against  one  A.B. 
upon  an  alleged  guarantee  where  the  only  evidence  of 
the  said  guarantee  wiis  parol ; 
{b.)  In  neglecting  to  subpoena  the  plaintiffs  witnesses  to 
attend  the  trial  of  the  cause  of  CD.  (the  plaintiff)  v. 

A.H.  ; 

{€.)  In  failing  to  instruct  counsel  in  the  said  cause,  and  in 
neglecting  to  attend  at  the  trial  himself. 

:^>.  Judgment  was  given  for  the  defendant,  with  costs,  in  the 
sjiid  action  of  G^D,  v.  A,B,,  and  the  plaintiff  has  had  to  pay  to 
the  said  A.B.  the  sum  of  £130  for  his  taxed  costs. 

The  plaintiff  claims  .£500  damages. 

Defence  mid  Counter 'daim. 

Defence, 

1.  The  defendant  did  not  advise  the  plaintiff  that  he  could 
luring  the  said  action  upon  a  verbal  guarantee  with  any  prospect 
of  success. 

2.  Ten  days  before  the  trial  of  the  said  action  the  defendant 
guve  the  plaintiff  written  notice  that  he  would  not  further  act 
for  him  in  the  said  cause,  unless  he  forthwith  paid  to  him  tiie 
sum  of  £30  for  fees  to  counsel,  and  to  subpoena  witnesses,  which 
were  then  necessary  disbursements. 

3.  The  plaintiff  refused  to  supply  the  defendant  with  an? 
money,  whereupon  the  defendant  withdrew  from  the  further 
conduct  of  the  said  cause. 

Count4?r-claim. 

1.  Prior  to  the  date  of  his  withdrawal  from  the  said  canae 
his  costs  and  charges  against  the  plaintiff  as  his  scdidtor  in 
connection  with  the  said  action,  amounted  to  £55  13*.  4dL 

Particulars  of  the  said  costs  and  charges  were  delivend  ID 
the  plaintiff  in  a  signed  bill  of  costs  more  than  one  montti  bofert 
delivery  of  defence. 

The  defendant  counterclaims  £55  18«.  4rf. 
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Reply, 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  As  to  the  2nd  and  3rd  paragraphs  the  plaintiff  says  that 
at  the  time  the  defendant  applied  for  the  said  sum  of  £80,  he 
had  in  his  possession  a  sum  of  £35  which  the  plaintiff  had  given 
him  a  week  before  upon  the  express  agreement  that  it  was  to 
cover  all  the  necessary  disbursements  in  the  said  cause,  and  to 
provide  for  counsel's  fees  and  the  subpoenaing  of  witnesses. 

3.  The  plaintiff  denies  that  he  is  indebted  to  the  defendant 
in  the  sum  of  £55  135.  4rf.,  or  any  other  sum  for  professional 
aervices. 

Rejirinder, 
The  defendant  joins  issue  upon  the  reply. 

r>.  Claim  against  a  Solicitor  for  detaining  Deeds  from  a  Client. 

The  defendant  detains  from  the  plaintiff  the  plaintiff's  goods 
and  chattels,  that  is  to  say,  a  large  number  of  deeds  and  other 
writings  contained  in  a  schedule  which  was  served  on  the 
defendant  on  the  day  of  ,  accompanied  by  a 

demand  for  the  return  of  the  said  deeds  and  writings  men- 
tioned therein. 

The  plaintiff  claims  a  return  of  the  said  deeds  and  writings 
or  their  value  and  £100  damages  for  their  detention. 

Defence  and  Counter-claim. 
Defence. 

1.  The  defendant  is  a  solicitor,  and  the  deeds  and  writings 
referred  to  in  the  statement  of  claim  are  certain  documents 
delivered  by  the  plaintiff  to  the  defendant  to  enable  him  to 
investigate  the  title  to  an  estate  called  "  B."  which  the  plaintiff 
had  contracted  to  purchase. 

2.  The  professional  charges  of  the  defendant  in  connection 
^ith  the  investigation  of  the  said  title  amount  to  £60,  of 
which  the  plaintiff  has  only  paid  £20. 

3.  The  defendant  holds  the  said  deeds  and  writings  under 
his  lien  as  a  sohcitor  for  the  balance  of  said  costs  and 
charges. 
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Counier<Jaim, 

1.  The  defcudant  repeats  the  allegations  in  paragraphs  1  and 
2  hereof. 

Particulars  of  the  said  costs  and  charges  were  deliTerod  in  a 
signed  bill  of  costs  one  mouth  before  the  delivery  of  the  defence 
herein. 

The  defendant  counterclaims  JB40. 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  He  further  says  that  the  defendant  expressly  agreed  with 
him  in  >vriting  to  investigate  the  title  to  the  property  mentioned 
for  the  sum  of  £20,  which  sum  the  plaintiff  has  paid. 

Rpjainder 
The  defendant  joins  issue  upon  the  reply. 


Specific 
perform- 
ance in  the 
discretion 
of  the 
Court. 


Specific  Performance  (a). 
Action  hy  Vendor  ayainst  Purchaser, 

1.  By  an  agreement  \or  letters']  dated  \or  made  veriatty  at 

—  day  of ,  the  plaintiff 


interviews  on  or  abouf]  the 


{a)  The  interference  of  the  Court  of  Chancery  to  comi>el  specific  per- 
formance of  a  contract  beinj;  a  matter  within  the  discretion  of  the  Court, 
specific  performances  will  be  refused  iu  many  cases.     It  has  been  nid 
that  a  hard  bargain  wiU  not  be  enforced,  but  the  plaintiff  left  to  hit 
remedy  at  law.    At  all  events  the  Court  would  not  enforce  a  oontxict 
entered  into  by  mistake,  or  obtained  by  fraud,  or  unconscionable  mouH, 
or  tainted  with  illegality,  or  immorality  (^Th4>ms(m  v.  Thowtsomt  7  ^*<s. 
470)  ;  or  a  voluntary  contract,  as  where  A.  covenanted  to  surrender  cofij- 
holds  in  trust  for  B.  his  child  (Jeffrci/t  v.  Jeffrey*^  Or.  k.  Ph.  141);  or  a 
revocable  contract ;  and  if  there  be  no  mutuality,  specific  peilonnaiice 
will  be  refusetl.    Therefore,  as  there  can  be  no  decree  for  specific  po^ 
formance  made  against  an  infant,  an  infant  cannot  obtain  a  decree IV 
specific  performance  against  another  person.     {FUgkt  t.  BcUamd,  4  Ibn 
301.)     But  it  is  no  defence  to  an  action  for  specific  performance  tfa«(,lif 
reason  of  the  Statute  of  Frauds,  specific  performance  ooold  not  bt 
decreed  against  the  phiintlff.     Specific  performance  of  contnKttvhtt 
require  personal  skill  will  not  be  decreed,  &s  for  instance,  a  coatiaetll 
build  a  bouse  or  to  sing  at  a  concert.    &mth  Walts  Bail,  £h.  t.  RfWML 
I  K.  &  J,  186  ;  Martin  v.  Xuthin,  2  P.  Wms.  266.  ^^ 

In  a  recent  case  in  which  the  plaintiffs  claimed   the  «p«i*iftft  yfl^ 
formance  of  an  agreement  for  the  composition  of  a  li'tenury  wosk  hf  tli 
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a<^eed  to  sell  to  the  defendant  the  **  Home  Farm,"  Kent,  for 

•  £ .    The  sale  was  to  be  completed  on  the day  of . 

\If  the  agreement  was  verbal^  add .] 

2.  The  agreement  so  entered  into  has  been  part  performed  as 
follows :  \jtate  how'], 

defendant,  alleging  that  the  agreement  was  contained  in  three  docu- 
ments, the  [)laiiitiff8  proved  the  first  and  third  documents,  but  not  the 
second,  and  it  was  held  that  the  plaintiffs  could  neither  have  specific 
performance  of  the  agreement  contained  in  the  first  and  third  documents, 
nor  damages  for  the  breach  of  it.  (^Port  v.  Manthy  10  Ch.  Div.  395  ;  50 
L.  J.  Ch.  287.)  In  the  same  case  the  plaintiffs  claimed  that  it  had  been 
agreed,  that  the  title  page  should  state  that  the  book  had  been  edited  by 
K.  (which  was  not  the  case).  K.  did  not  object,  but  it  was  held  that 
this  savoured  of  fraud  upon  the  public,  and  on  that  ground  also  specific 
performance  was  ref use(L 

The  Chancery  Division  has  jurisdiction  to  enforce  specifically  an 
agreement  for  a  separation  and  for  the  compromise  of  a  divorce  suit. 
{//art  V.  Hart,  18  Ch.  Div.  670 ;  50  L.  J.  Ch.  697.) 

It  is  no  answer  to  a  suit  for  specific  ])erformance  for  the  defendant  to 
say  that  though  he  understood  what  the  words  of  the  agreement  were, 
he  was  under  a  mistake  as  to  their  legal  effect. 

The  Court  is  reluctant  to  decree  sijccific  performance  of  an  ambiguous 
agreement,  and  although,  where  an  agreement  is  clear,  the  Court  must 
act  upon  its  own  view  of  the  construction,  without  regard  to  the  view 
entertained  by  the  parties,  yet  where  a  party  has  throughout  insisted  on 
one  construction  of  an  obscure  agreement,  he  cannot  get  specific  per- 
formance on  the  footing  of  the  opposite  construction.  ^Marshall  v. 
Berridge,  19  Ch.  Div.  233.) 

A  contract  for  the  sale  of  chattels  to  the  plaintiff  contained  an  express   Effect  of  a 
negative  stipulation  not  to  sell  Ui  any  other  manufacturer*    Upon  this,   negative 
the  Court  granted  an  injunction  to  restrain  the  bi'each  of  the  negative    Ktii»ulation. 
stipulation,  although  the  contract  was  one  of  which  specific  performance 
would  not  have  been  granted.    (^Dmnell  v.  Bennett,  22  Ch.  Div,  835  ; 
Of.  Wolverhampton  J,,  Co,,  v.  L.  4-  X.  W.  Had.  Co.,  L.  R.  16  Eq.  433.) 
Whether  the  Court  can  enforce  specific  jicrformance  of  an  agreement  to 
sell  a  medical  practice,  quoere,    (^May  v.  Thomjtim,  20  Ch.  Div.  706.) 

There  is  an  important  distinction  between  seeking  and  resisting  specific 
performance  as  to  the  admission  of  evidence,  for  though  a  defendant 
resisting  specific  performance  may  go  into  parol  evidence  to  show  that 
by  fraud  or  mistake  the  written  agreement  does  not  express  the  real   Adniissi- 
term8,a  plaintiff  cannot  do  so  for  the  puri)06eof  obtaining  a  specific  per-   hility  of 
formance  with  a  variation.    ( WoolIanM  v.  Jlcarn,  2  Wh.  &  T.  L.  Cas.   parol  evi- 
468.)    Where,  however,  a  parol  variation  has  been  in  part  performed,  a   dencc  to 
tpedfio  performance  of  the  ^Titten  agreement  with  the  parol  variation   vary  writ- 
urill  be  decreed.    {Legat  v.  MiUer,  2  Ves.  299.)    The  doctrine  of  part  ten  con- 
performance,  however,  only  applies  to  contracts  relating  to  land.  tract. 

As  a  defence,  parol  evidence  on  the  ground  of  surprise,  fraud,  accident, 
or  mistake,  is  admissible,  not  only  as  collateral  to,  and  independent  of, 
the  written  agreement,  but  in  contradiction  to  it.  (liamshottom  v. 
Oordon,  1  V.  &  B.  165.) 

And  it  may  be  saiil,  in  short,  that  unless  the  plaintiff  comes  with  per- 
fect propriety  of  conduct,  clear  from  all  circumvention  and  deceit,  and 
the  agreement  is  certain,  fair,  and  just,  in  all  its  parts,  or  if  the  con- 
ditions of  sale  be  misleading,  or  erroneous,  specific  performance  will  not. 
be  decreed.  {Hainttt  y,Bahn,  L.  R.  20  Eq.  50  :  2  Wh.  &  T.  L.  Cas. 
489.)    And  where  specific  performance  may  injure  a  third  person  by 
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The  plaintiff  claims  specific  performance  of  the  above  agree- 
ment, and  that  the  defendant  may  be  ordered  to  pay  the  pur- 
chase-money and  to  accept  a  proper  conveyance  of  the  premises. 

Action  hy  Vendor  aijainsi  Purchaser's  Execitfor  for  Sj^ecific 

Performance, 

1.  By  an  atrreement  in  writing,  dated  the  20th  day  of 
August,  1X83,  the  plaintiff  agreed  to  sell  to  A.  B.  the  house 
No.  7;"),  High  Street,  Southwark,  for  £1,000.  Tlie  sale  was  to 
be  completed  on  the  2t)th  of  September,  1883. 

2.  On  August  2J)th,  1883,  A.  B.  died.  The  defendant  is  his 
executor,  and  has  proved  his  will. 


posjsil)ly  crt'atii  g  a  title  with  which  he  might  have  to  contend,  specific 
performniice  may  })e  refused.     (^Ilamett  v.  FitldiMg,  2  Sch.  &  Let  654.) 
As  a  nile  the  Couit  will  not  decree  specific  perfonnance  of  a  contract 
regarding  choses  in  action  or  {icrsonal  chattels.    But  there  are  a  few  rx- 
Contracts      ceptions  to  the  rule.     If  the   contract  relate  to  an  article  of  pecaliir 
relating  to     distinction,  or  one  j*«/ //r//rWjf,  sjKicific  j>erformance  nia^ir  be  decreed,  as 
personalty.    ^^^  instance,  a  picture  of  high  artistic  merit,  or  the  Pusey  horn,  or  the 
patera  of  the  Duke  of  Somerset.     Damages  would  obviously  be  an  in- 
adequate remedy  for  bivach  of  a  contract  to  sell  and  deliver  the  Vcnni 
of  Milo.     (^Sinuerxet  v.  (\wJtjton,  1  Wh.  &  T.  L.  Cas.  821.)     It  will  be 
j-emembered  that  in  detinue  the  Court  may  enforce  the  return  of  tbe 
^I)ecific  chattel.    Specific  performance  may  also  be  decreed  of  a  contract 
relating  to  |)ersonalty  where  a  fiduciary  relationship  exists  between  tlie 
j)arties,  as   bruLer  and  customer,  or  principal  and   agent.     (^W^i  v. 
Jtowcliffe,  3   Hare,  •*J()4.)     And   there  are  cases  in  wliich  it   has  been 
decreed,  when  the  suliject  matter  of  the  contract  was  railway  shares 
(herein  differing  from  stock).     {Duncroft   v.  Alhi'echt^  12    Siin.  IW.) 
And  debts  due  from  a  bankrupt  estate.    {Addcrley  v.  hixvft^  1   ^im.£ 
Stu.  007.) 

In  j)ractice,  however,  the  jurisdiction  is  usually  invoked  to  enforce 

contracts  relating  to  real  i)roi>erty. 

Acts  of  part       Where  part  performance  is  relied  upon  by  the  plaintiff  to  supply  the 

perform-       want  of  compliance  with  the  Statute  of  Frauds,  the  acts  of  part  ytt- 

ance.  formance  relied  ui>on,  must  be  such  as  can  only  be  referable  to  the 

alleged  agreement.    Acts  merely  auxiliary  to  the  agreement  are  w« 

Miflicient,  e.  g..  delivering  an  abstract  of  title.    Taking  pctSEiession  may «' 

may  not  be  sufficient,  acconling  to  circumstances.     {LrMter  v.  JF^»xrn^^ 

1  Wh.  k  T.  L.  Cas.  788.)     Payment  of  the  purchase-money  will  not  take 

the  case  out  of  the  statute.     (^Bayhxx  v.  Miyrriif^  2  Do  G.  M.  &  G.  84*.) 

Nor  is  marriage  where  the  contract  is  in  consideration  of  maniMv. 

iCaton  V.  Caton,  L.  R.  2  H.  L.  129.) 

As  to  the  effect  of  prr^misc^s  to  leave  money  by  will,  see  Mmidimm  t. 
Aldcraofi,  8  Aj>p.  Cas.  The  statute  will  Ihj  no  defence  if  tbe  bet  be 
that  the  contract  wa-s  not  reduced  into  writing,  owing  to  the  fnal  rf 
the  defendant. 

In  cases  where  there  has  been  a  mis-description  of  the  pmueilj  wM^ 
the  Court  may  decree  sjjecific  performance,  giving  compeMMrakn  to  At 
]>arty  aggrieved  by  the  mis-description,  or  if  the  mis-deecriptioii  btt  i^ 
stantial,  it  may  refuse  specific  performance  altogether,    lb  IbUovliV 


SPECIFIC  PEBFOBMANCE.  531) 

The  plaintiff  claims  specific  performance  of  the  above  agree- 
ment, and  that  the  defendant  may  be  ordered  to  pay  the  pur- 
chase-money, and  to  accept  a  proper  conveyance  of  the  pre- 
mises from  the  plaintiff  [sUitintj  in  each  case  tvhut  the  defendant 
is  required  apeciJicaUy  to  do']. 

Examples  of  Defences  to  Actions  for  Specific  Performance, 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  [//  alleged  by 
the  plaintiff "]. 

3.  The  plaintiff  has  not  performed  the  following  conditions 
\jconditions']. 

4.  The  plaintiff  did  not  [alleged  acts  of  part  performance']. 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is 
not  such  as  the  defendant  is  bound  to  accept  by  reason  of  the 
following  matters :  [state,  why]. 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uneeitain  in  the  following  respects? 
[^state  tiiern]. 

8.  [Or,]  The  defendant  has  been  guilty  of  delay. 

9.  [Or,]  The  defendant  has  been  guilty  of  fraud  [or  mis- 
representation]. 

10.  [Or,]  The  agreement  is  unfair. 

11.  [Or,]  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11),  [or  as  tlie 
case  may  he], 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale 
No.  11  [or  hy  mutual  agreement]. 

In  cases  where  damages  are  claimed  and  the  defendant  dis- 
putes his  liability  he  must  deny  the  agreement  or  the  alleged 
breaches,  or  show  whatever  other  ground  of  defence  he  intends 
to  rely  on.  Statute  of  Limitations,  Accord  and  Satisfaction, 
Belease,  Fraud,  &c. 

are  examples  of  the  latter  class  of  cases,  viz.,  where  the  vendor  was  seek- 
ing specific  performauce  of  a  sale  of  copyholds  sold  as  freeholds.  (^Ayles  v. 
Cor,  16  BeaT.  23.)   Where  an  underlease  was  sold  as  a  lease.  (^M<iadaley   Compensii- 
T.  Booths  2  De  G.  &  Sim.  718.)    Where  there  has  been  fraud  or  the   tion  where 
amount  of  compensation  cannot  be  estimated.    GeneraUy  the  purchaser  given. 
can  innst  on  specific  performance  with  an  abatement  for  the  mis- 
description.    As  to  the  limits  of  this  doctrine,  see  Durham  v.  Layardy 
M  L.  J.  Ch.  689,  and  JoUiffe  v.  Baher,  11  Q.  B.  D.  255. 
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Action  by  a  Purchaser  of  Lafid  claming  Spec^  Performance 

and  Damages. 

1.  By  an  agreement  in  writing,  dated  the  1st  of  Aagost, 
1883,  and  made  between  the  plaintiff  and  the  defendant,  the  de- 
fendant agreed  to  sell  to  the  plaintiff  the  Swanley  Estate  at  L , 

in  the  county  of  Sussex,  for  the  sum  of  £19,400.    The  sale  was 
to  be  completed  on  the  15th  of  September,  1883. 

2.  By  the  agreement,  the  defendant  further  agreed  to  put 
the  house  upon  the  said  estate  in  complete  repair,  which  he  has 
not  done,  whereby  the  plaintiff  has  suffered  damage. 

3.  The  cost  of  putting  the  said  house  in  complete  repair  will 
be  £550. 

The  plaintiff  claims — 

(1.)  Specific  performance  of  the  agreement ; 
(2.)  Execution  by  the  defendant  of  a  proper  deed  of  con- 
veyance to  the  plaintiff  on  payment  of  £18,850. 

Defence, 

The  defendant  says  that — 

1.  He  entered  into  the  agreement  by  mistake. 

2.  The  said  mistake  was  the  defendant's  belief  that  the 
estate  contained  only  194  acres. 

3.  The  defendant  has  since  discovered,  and  the;*fact  is,  that 
the  Swanley  estate  contains  over  400  acres. 

4.  The  agreement  is  an  unfair  one. 

5.  The  price  was  calculated  at  £100  per  acre,  on  the  assump- 
tion, by  both  the  plaintiff  and  the  defendant,  that  the  estate 
contained  194  acres,  and  no  more. 

Reply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

Action  hj  Vetidor  against  Purchaser  claiming  Specific  Performanu 

of  a  Verbal  Contract  partly  Performed. 

1 .  By  a  verbal  agreement  made  at  an  interview  between  the 
plaintiff  and  the  defendant  on  May  1,  1883,  the  defendant 
agreed  to  purchase  the  house  and  premises  called  the  "  Elms," 
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at  Hendon,   in  the  county  of  Middlesex,  for  £2,000.     The 
purchase  was  to  be  completed  on  the  24th  of  June,  1883. 

2.  The  contract  was  af tenvards  part  perfonned  as  follows  : — 
On  June  24,  1883,  the  defendant  took  possession  of  the 
premises  under  the  contract. 

The  plaintiflF  claims — 

1.  Specific  performance  of  the  above  agreement. 

2.  Payment  of  the  sum  of  £2,000. 

Defence. 

The  defendant  says  that — 

1.  He  denies  that  he  agreed  to  buy  the  said  house  and 
premises  at  all,  or  that  he  agreed  as  alleged.  If  the  defendant 
80  agreed,  the  plaintiff  induced  the  defendant  to  enter  into  the 
said  alleged  agreement  by  representing  to  him  that  the  premises 
were  in  good  repair,  whereas  in  fact  they  were  very  mucli  out 
of  repair,  aad  the  defendant  could  not  and  did  not  discover 
that  fact  on  an  ordinary  inspection  of  the  premises,  or  at  all, 
until  after  June  24,  1883  ;  and 

2.  The  plaintiff  induced  the  defendant  to  enter  into  the  said 
alleged  agreement  by  representing  to  him  that  the  premises 
were  freehold,  whereas  in  fact  they  were  and  are  of  copyhold 
tenure. 

8.  The  defendant  denies  that  he  ever  took  possession  of  the 
premises,  or  otherwise  did  anything  in  part  performance  of  the 
allied  ^reement. 

Action  by  Lessor  against  Lessee  for  Specific  Performance, 

By  an  agreement  in  writing,  dated  October  1st,  1883,  and 
made  between  the  plaintiff  and  the  defendant,  the  defen- 
dant agreed  to  accept  a  lease  from  the  plaintiff  of  the  house 
No.  2()0,  Cromwell  Road,  in  the  countv  of  Middlesex,  for  twentv- 
one  years,  from  the  25th  of  December,  1883,  at  the  annual 
rent  of  £4,000,  and  subject  to  the  covenants  therein  men- 
tioned. 

The  plaintiff  claims : — 

(1)  Specific  performance  of  the  al)ovc  agreement; 
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(2)  That  the  defendant  may  be  ordered  to  execute  a  counter- 
part of  a  proper  indenture  of  lease  under  the  above 
agreement. 

Defence. 

The  defendant  says  that : 

1.  The  plaintiff  induced  the  defendant  to  enter  into  the 
agreement  by  the  representation  that  the  house  was  brick-built, 
which  it  was  not  and  is  not.  The  defendant  agreed  as  alleged 
in  reliance  upon  that  representation. 

2.  The  plaintiff  has  only  a  term  of  years  in  the  house,  and  he 
and  his  assigns  are  bound  by  the  lease  to  him  to  observe 
unusual  covenants  whereof  the  defendant  was  ignorant  when  he 
agreed  as  alleged.  The  said  covenants  are,  not  to  use  the 
house  as  a  sc'hool,  or  for  the  practice  of  a  physician  or  dentist 

Clcihn  bij  the  Purchaser  of  a  Picture  for  Specific  Performance. 

1.  On  June  30th,  1883,  the  defendant  in  writing  agreed  to 
sell  to  the  plaintiff  an  oil-painting  by  J.  W.  M.  Turner,  repre- 
senting the  passage  of  Hannibal  over  the  Alps,  for  the  sum  of 
£15,000. 

2.  The  said  painting  is  unique  and  cannot  be  replaced. 

3.  The  defendant  refuses  to  complete  the  said  agreement. 

The  plaintiff  claims  specific  performance  of  the  said  agree- 
ment, and  that  the  defendant  may  be  decreed,  on  payment  of 
the  sum  uf  £15,000,  to  deliver  the  said  painting  to  the 
plaintiff. 

Defence. 

The  defendant  says  that : — 

1.  Neither  on  June  30th,  1883,  nor  at  any  time  since,  was 
the  defendant  nor  is  he  now  entitled  to  or  possessed  of  the  said 
oil  painting,  or  able  to  deliver  the  same  to  the  plaintiff. 

2.  Tlie  said  painting  is  not  worth  £15,000. 
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Stoppage  in  Transitu  {a). 

Action  against  a  Railway  Company  for  failing  to  stop  in 
Transitu  when  ordered  by  Owner. 

1.  The  plaintiff  has  suffered  damage  by  defendants,  on  5th 
of  April,  1880,  delivering  to  A.  B.  of  C.  certain  goods  which 
the  plaintiff,  as  an  unpaid  vendor,  had  delivered  to  them  as 
carriers  consigned  to  the  said  A.  B. 

2.  On  the  3rd  of  April,  1880,  the  plaintiff  gave  the  defen- 
dants notice  that  the  said  A.  B.  was  insolvent,  and  required 
them  not  to  deliver  the  goods  to  him,  but  to  hold  them  for  the 
plaintiff. 

Particulars  of  damage : — 

50  casks  of  composition  pipes  at  £2  a  cask,  £100. 
The  plaintiff  claims  £  100. 

Defence. 

The  defendants  say  : — 

1.  They  delivered  the  said  goods  on  the  morning  of  the 
4th  of  April,  1880. 

2.  They  did  not  receive  the  plaintiff's  said  notice  until  the 
afternoon  of  the  said  4th  of  April,  1880. 

(fl)  Stoppage  in  trayutltu  is  the  right  of  an  unpaid  vendor  to  resume   Stoppage 
the  pojwesaion,  with  which  he  has  parted,  of  goixls  sold  upon  credit  in  Iran- 
before  they  come  into  the  possession  of  the  vendee,  who  has  become  sitUy  what 
bankrupt,  insolvent,  or  embarrassed  in  circumstances.    (^Dixon  v.  Vatea,   it  is. 
5  B.  &  Ad.  315  ;  Hird  v.  Broicn,  4  Ex.  786.)    "The  term  *  insolvent ' 
when  it  relates  to  the  right  of  stoppage  in  transitu  means  a  general 
inability  to  satisfy  obligations  evidenced  by  stopping  payment.       In 
Ruch  a  case  the  vendor  is  allowed  to  countermand  delivery  before  or  at 
the  place  of  destination,  and  to  resume  the  possession  of  the  goods.   .  .  . 
but  it  is  not  an  unlimited  right,  for  the  vendor  cannot  exercise  it  if  he 
has  parted  with  documents  sufficient  to  transfer  the  property,  and  the 
vmdec  upon  the  strength  of  them  has  sold  the  goods  to  a  bond  Jida 
purchaser  without  notice." — Houston's  Stoppage  in  Transitu,  p.  1. 

As  to  when  the  tranxitu^  is  at  an  end  so  as  to  determine  the  vendor's   When  tho 
right  to  stop,  see  Bolton  v.  LaiwaMrc  4'  Yorhthire  Ita'd.  Co.,  L.  R.  1    right  is 
O.  P.  431  ;  In  re  Whitworth,  1  Ch.  Div.  101 ;  In  re  Love,  5  Ch.  I).  35  ;   lost. 
J^  parte  Barrow,  6  Ch.  D.  783  ;    Grice  v.  RUhardson,  3  Appeal  Cases, 
319. 

Where  the  purchaser  of  goods  has  resold  them,  though  the  vendor 
10668  by  the  resale  the  right  to  stop  the  goods  themselves  In  transitu,  he 
Is  entitled,  if  he  gives  that  which  would,  had  there  V^een  no  resale,  have 
been  a  valid  notice  of  stoppage,  to  intercept,  to  the  extent  of  hU  own 
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Surveyor. 

Claim  by  a  Surveyor  for  Servicer  in  connection  with  a  projected 

Railway, 

The  plaintiff's  claim  is  for  commission  as  a  surveyor  and 
railway  engineer,  for  Eervices  rendered  for  the  defendant  at  his 
request. 

Particulars : — 

1879.  June  1     Preparing  plans  and  sections 

to  Sept.  1.  for  railway  from  A.  to  B.  £500     0    0 

1880.        Attendances  as  witness  before 

April  8  to        Committee  of  House  of  Com- 

April  10.         moms,     and    superintending 

progress  of  bill  through  Com- 
mittee   £100     0     0 

The  plaintiff  claims  £600. 

Defeme, 

1.  The  defendant  never  employed  the  plaintiff,  or  requested 
him  to  render  any  services. 

2.  If  he  did  employ  the  plaintiff  he  did  so  as  a  director  of 
the  W.  &  M.  Rail.  Co.  only,  as  the  plaintiff  knew,  and  upon 
the  terms  that  he  should  not  be  personally  liable  to  the  plaintiff. 

3.  The  plaintiff's  charges  are  excessive  and  unreasonable. 


Tenant  (ff). 
(See  Landlord  and  Tenant.) 

1.  Claim  by  Landloi'd  against  Te^ianifm'  Rent,  with  Counter- 
claims  ly  the  Defaidant  and  the  Plaintiff, 

The  plaintiff's  claim  is  for  £400,  one  year's  rent  up  to  Mid- 
summer, 1880,  of  the  M.  fann,  which  the  defendant  holds  from 

vnpaid  jmrchase-vKney^  8o  much  of  the  sub- purchaser's  imrchase-mnney 
as  remains  unpaid  l>y  him.  (Kcmj)  v.  Ihik,  7  Appeal  Cases,  573*: 
following  In  rr  Weaf.iinthvg,  5  B.  ic  Ad.  817  ;  Spalding  v.  liuding,  0 
Beay.  376  ;   12  L.  J.  Ch.  oOS.) 

(a)  In  Tohe  v.  A?i(fj'civs  (51  L.  J.  Q.  B.  281)  the  ]daintiff  brought  an 
action  to  recover  arreai-s  of  rent  of  a  farm  held  to  Midsummer,  1881.  The 
dcfcndrjit,  by  his  counter-claim  delivered  after  the  29th  of  September, 
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the  plaintiff  auder  a  demise  in  writing  of  the  20th  of  Maj, 
1879,  at  a  yearly  rent  of  £400. 

Defence  and  Counter-claim. 
Defence, 

1.  The  yearly  rent  of  the  said  farm  is  £350. 

2.  Before  action  brought,  the  defendant  paid  to  the  plaintiff 
the  Bom  of  £150  on  account  of  the  said  yearly  rent  of  £350. 

Counter-clam. 

1.  By  the  said  demise  of  the  20th  of  May,  1879,  the  defendant, 
upon  the  determination  of  the  said  tenancy  of  the  said  M.  &rm, 
was  entitled  to  the  full  value  of  all  hay,  straw,  and  fodder  then 
on  the  farm,  to  be  calculated  at  the  market  price  thereof. 

2.  The  said  tenancy  was  determined  on  the  30fch  of  December, 
1880. 

3.  The  market  price  of  the  hay,  straw,  and  fodder  then  on 
the  said  farm  was  £420. 

The  defendant  counter-claims  £420. 

R^ly  and  Counter-claim  of  the  Plaintiff. 

Reply. 

1.  The  plaintiff  joins  issue  on  the  defence. 

2.  As  to  the  counter-claim,  the  defendant  denies  that  the 
iaid  tenancy  was  determined  on  the  said  30th  of  December. 

8.  By  the  said  demise  of  the  20th  May,  1879,  the  defendant 
was  entitled  to  such  a  sum  in  respect  of  the  hay,  straw,  and 
fodder  npon  the  said  £Eirm  at  the  determination  of  the  tenancy 
as  A.B.,  of  C,  and  CD.,  of  E.,  should  award  to  him,  and  no 
more. 

4.  A.B.,  of  C,  and  CD.,  of  E.,  have  not  awarded  any  sum 
to  the  defendant. 

claimed  the  amount  due  to  him  on  a  valuation  as  outgoing  tenant.  The 
pUntiiE  in  reply,  '*  by  way  of  set-off  and  counter-claim "  claimed  the 
oiHUter^s  rent  due  on  the  29th  of  September,  and  alSo  a  sum  paid  by  him 
mt  tithe  rent-charge  left  unpaid  by  the  defendant.  On  application  by 
the  defendant  to  strike  out  this  reply,  it  was  held  that  the  plaintiff  was 
ititled  to  set  up  such  a  counter-claim  in  reply. 

N  N 
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Counter-claim. 

On  the  25th  of  December,  1880,  there  became  due  to  the 
plaintiff  the  further  sum  of  £200  in  respect  of  half  a  year's 
rent  of  the  said  farm  of  M. 

The  plaintiff  counter-claims  as  against  the  defendant's 
counter-claim  for  the  sum  of  £200. 

2.  GJaim  by  Outgoing  Tenant  agamet  Incoming  Tenant  for 
Fixtures,  Tillages,  Jtc,  left  on  the  Farm, 

The  plaintiff's  claim  is  for  work  and  materials,  seeds,, 
manures,  crops,  tillages  done  on  the  Y.  farm,  Cumberland,  by 
the  plaintiff,  the  benefit  of  which  was  given  up  by  the  plaintiff 
to  the  defendant  at  his  request,  and  for  the  price  of  tenant's 
fixtures  left  on  the  said  farm  by  the  plaintiff  under  an  agree- 
ment in  writing  of  the  drd  of  March,  1880,  made  between  the 
plaintiff  and  the  defendant. 

Particulars  of  the  said  fixtures,  work,  materials,  &c.y  exceed* 
ing  three  folios  in  length,  accompany  this  pleading. 

The  plaintiff  claims  £125  12s.  Sd. 

Defence. 
The  defendant  says — 

1.  It  was  agreed  in  writing  between  the  plaintiff  and  the 
defendant  that  the  defendant  should  take  the  said  fixtures  and  all 

■ 

the  things  mentioned  in  the  claim  at  a  valuation  to  be  fixed  by 
X.Y.,  and  that  the  plaintiff  should  have  no  right  of  action  for 
any  sum  except  such  sum  as  might  be  awarded  by  the  said  X.  Y. 

2.  X.Y.  has  awarded  that  a  sum  of  £95  should  be  paid  by 
the  defendant  to  the  plaintiff. 

3.  The  defendant  brings  into  Court  the  sum  of  £95,  and 
says  it  is  sufficient  to  satisfy  the  plaintiff's  claim  herein. 


Tender  (a). 

Defence  of  Tender. 

As  to  the  whole  [or,  as  to  £  parcel  of  the  money 

claimed,  as  the  case  may  ^],  the  defendant  made  tender  before 

(a)  It  is  a  good  defence  to  an  action  that  the  defendant  hifart 
breach  tendered  the  amount  of  the  debt  due.    The  new  rules  of  188S 
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action  lor,  on  the  day  on  which  it  fell  due]  of  £  [state 

here  the  amount  actually  tendered^,  and  has  paid  the  same  into 
Court. 

proyide  expressly  for  a  plea  of  tender  ht'/orc  actijUy  and  the  form  of  a  Plea  of 
plea  of  tender  given  in  the  schedule  contemplates  the  contingency  of  a  tender. 
plea  of  tender  hefwre  breach.    Practically  there  can  be  little  or  no  diflfer- 
cnoe  between  the  two  defences,  because  if  a  plea  of  tender  before  action 
were  proved,  the  Court  in  the  exercise  of  it^  almost  absolute  power  over 
costs  would  no  doubt  give  the  defendant  his  costs  of  the  suit. 

By  Order  xxii.  r.  3.  "  With  a  defence  setting  up  a  tender  before 
action,  the  sum  of  money  alleged  to  have  been  tendered  must  be  brought 
into  Court,"  and  the  fact  that  it  has  been  paid  into  Court  should  be 
stated  in  the  defence  according  to  the  form  in  the  text. 

The  tender  may  be  made  to  the  creditor  or  to  some  one  **  who  is  either,  To  whom 
by  the  course  of  practice  or  by  direct  authority  from  his  principal  tender  to 
Mtthorised  to  receive  the  money  tendered,  or  one  whom  the  person  who  be  made. 
makes  the  tender  has  good  reason — given  by  the  principal  himself — to 
believe  has  authority  to  receive  it."  {Per  Lord  Qtleridgff  L,  C,  J.j  in 
^meh  y.  Bawingt  4  C.  P.  D.  146.)  When  there  is  a  place  of  business 
and  a  person  is  conducting  the  business  there  a  tender  made  to  such 
person  there  is  as  good  as  a  tender  to  the  principal.  (^Moffat t  v.  Parst^ns, 
5  Taun.  807  ;  Bingham  v.  Allport,  1  Nev.  &  M.  398.)  But  if  at  the 
time  the  tender  is  made  the  i)erson  to  whom  it  is  made  expressly  dis- 
claims authority  to  take  it,  "  the  tender  is  made  at  the  peril  of  him  who 
makes  it,  because  should  it  turn  out  that  the  person  to  whom  it  was 
made  had  no  authority  to  receive  the  money,  the  tender  will  be  bad." 
(^Per  Lord  Coleridge  in  Finch  v.  Bowing ^  itupra,)  There  Lord  Coleridge 
held,  Denman,  J.  dissenting,  that  when  the  amount  payable  as  a  composi- 
tion of  a  debt  was  tendered  to  the  clerk  of  the  creditor  who  was  a 
solicitor,  and  the  clerk  refused  to  receive  the  money,  saying  that  his 
master  was  out  and  that  he  had  *'  no  instructions,"  the  tender  was  good. 
Bingham,  v.  All/tort ^  svpra,  upon  which  Denman,  J.  relied,  must  be  care- 
fnlly  considered  in  connection  with  this  case. 

Tender  of  a  part  of  one  certain  debt  is  inoperative  (^Diwon  v.  Clarke^ 
fi  0.  B.  3C5).  Of  course  where  several  causes  of  action  are  combined 
together,  as  they  may  be,  a  defendant  may  plead  a  tender  as  to  one  or 
more  of  them. 

A  debtor  cannot  apply  a  set-off  in  reduction  of  the  amount  due  so  as  to 
make  the  tender  of  the  balauce  good.  QScarlc  v.  Sadgravtf  5  £.  &  B. 
639;  25L.  J.  Q.  B.15) 

A  tender  of  more  than  the  sum  due,  requiring  change,  is  bad  (Betterhee  y^ben  a 
T.  Davis^  3  Camp.  70} ;  but  a  t<3nder  of  too  much  without  requiring   tender  of  a 
change  is  good.    {Read  v.  Ooklrirtg,  2  M.  Sc  S.  86.)  larger  sum 

As  to  the  kind  of  money  in  which  a  legal  tender  can  be  made— (I)  for   \^  ^^d. 
amounts  over  £5  the  3  &  4,  Wm.  4,  c.  98,  s.  6,  provides  that  Bank  of  Eng-    .        ' 
land  notes  shall  be  a  good  tender.    (2)  Gold  coins  issued  from  the  mint   r^  y^^^ 
jue  a  good  tender  for  any  amount.    (3)  Silver  coins  for  any  sum  not   *"°"  ®  . 
exceeding  40«.    (4)  Copper  coins  for  any  sum  not  exceeding  1*.    A   '"°**^^* 
county  bank  note  should  not  be  tendered  ;  but  if  it  is  tendered  and  the   ™'J?'  "^ 
party  objects,  not  to  the  kind  of  payment  offered,  but  refuses  to  take  it  ^^^ 
on  some  other  ground,  the  tender  may  be  good,  for  a  party  must  rely  on 
the  objection  he  states,  and  he  will  be  taken  to  have  waived  any  other 
objection.    {Polglass  v.  Oliver,  2  C.  &  J.  15 ;  Lockger  v.  Jones,  Pcake, 

The  actual  production  of  the  money  due  is  necessary,  unless  the  creditor  Money 

dispenses  wiUi  the  production  of  it  at  the  time,  or  docs  something  jq^^^  g^j^^. 

equiralont  to  a  dispensation.    (ThomMY,  Evans,  10  East,  101.)    The  rally  be 
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Trade  Mark  (a). 

1.  Claim  for  Infringement  of  a  Trade  Mark. 

1.  The  defendant  has  infringed  the  plaintiff's  trade  mark. 

2.  The  trade  mark  is  [^describe  if], 

8.  The  following  are  the  acts  complained  of  [sa/  them  out]. 
The  plaintiff  claims  an  injunction  to  restrain  the  defendant^ 
his  servants,  and  agents  from  infringing  the  plaintiff's  said 


produced, 
and  no 
condition 
imposed 


Quaere, 
Is  debtor 
entitled  to 
a  receipt  ? 


Trade 
markSf 
recent  legis- 
J&tion  as  to. 


tender  must  be  unconditional.  An  offer  of  payment,  clogged  with  a 
condition  that  it  should  be  accepted  as  the  balance  due,  does  not  amoimt 
to  a  legal  tender.  (Evans  ▼.  JudkirUf  4  Camp.  156  ;  Htmgh  t.  May,  4 
Ad.  jc  £.  954.)  A  tender  of  the  fuU  amount  demanded,  accompanied 
with  a  protest,  is  good  {Scott  v.  Uxhridge  ^  Rickmanswortk  Hail,  (k., 
L.  R.  I  C.  P.  596) ;  but  not  so  if  the  tender  cannot  be  accepted  witliont 
supplying  an  admission  that  no  more  is  due  {Bawen  t.  Owen,  11  Q.  B. 
130)  ;  80  where  a  tender  is  accompanied  with  a  demand  of  a  receipt  in 
full  of  all  demands.  (Ryder  v.  Taumsend,  7  D.  &  Ry.  1 19.)  There  iru 
no  little  discussion  in  a  number  of  old  cases  as  to  whether  a  debtor  when 
paying  his  debt  can  demand  a  receipt  at  all ;  but  by  ibe  33  &  34  Yiet 
c.  99,  8.  123,  the  payee  of  money  is  subject  to  a  pexialty,  if  in  any  omb 
where  a  receipt  would  be  liable  to  duty  he  refuses  to  give  a  stamped 
receipt ;  and  therefore,  where  the  debt  is  i&2  or  over,  the  practicml  eftct 
is  that  the  debtor  may  claim  a  receipt. 

(a)  By  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (the  46  k  47 
Vict.  c.  57),  the  former  Trade  Mark  Acts  are  repealed.  By  section  77  no 
person  is  entitled  to  bring  any  action  in  respect  of  the  infringement  of  s 
trade  mark  unless  it  has  been  registered  under  the  prorisi^ns  of  the  Act 
or  unless  in  the  case  of  trade  marks  in  use  before  the  13th  of  Angost, 
1875,  registration  thereof  has  been  refused  under  this  Act,  or  any  repealed 
Act.  Registration  of  a  person  as  proprietor  of  a  trade  mark  \b prima  Jmeif 
evidence  of  his  right  to  the  exclusive  use  of  it,  and  after^r^  yeargit  is  con- 
clusive evidence  of  his  title  (s.  76).  Section  64  provides  (1 )  For  the  paipoie 
of  this  Act,  a  trade  mark  must  consist  of,  or  contain,  at  least  one  of  tbe 
following  essential  pai*ticulars  :  {a)  a  name  of  an  individual  or  firm, 
printed,  impressed,  or  woven,  in  some  particular  and  distinctiTe  manner; 
or  (h)  a  written  signature,  or  a  copy  of  a  written  signature,  of  the  individBil 
or  firm  applying  for  registration  thereof  as  a  trade  mark  ;  or  (r)  a  dis- 
tinctive device,  mark,  brand,  heading,  label  ticket,  a  fancy  woid,  or 
words  not  in  common  use.  (2)  There  may  be  added  to  any  one  or  more 
of  these  particulars,  any  letters,  words,  or  figures,  or  combinatiiii  <tf 
letters,  words,  or  figures,  or  any  of  them.  (3)  Provide  that  any  roeeiil 
and  distinctive  word  or  words,  letter,  figure,  or  combination  of  Mter 
figures,  or  of  letters  and  figures,  used  as  a  trade  mark  before  the  ISth 
day  of  August,  1875,  may  be  registered  as  a  trade  mark  under  this  pflt 
of  this  Act  "  A  trade  mark  i^all  be  assigned  and  transmitted  OB^  ii 
connection  with  the  goodwill  of  the  business  concerned  in  the  uutiodtf 
goods  or  classes  of  goods  for  which  it  has  been  registered,  anoihlB  ll 
determinable  with  that  goodwill "  (s.  70). 

In  Johnston  J-  Ch.  v.  Orr,  JEming  ^'  Co.,  51  L.  J.  Ch.  7W,  !fe  wm 
decided  by  the  House  of  Lords  that  an  imitation  of  a  tnde  maik  vfllli 
restrained  by  injunction  if  it  is  likely  to  deceive  the  ultinuite 
of  goods.  Where  the  plaintiffs  had  acquired  a  trade  maik 
manufactured  for  the  Indian  market,  the  defendants  weie 
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trade  mark,  and  in  particular  from  [siating  any  particular 
injunction  sought^.  The  plaintiff  also  claims  an  account  or 
damages. 

Defence. 

1.  The  trade  mark  is  not  the  plaintiflf's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 
8.  The  defendant  did  not  infringe. 

Reply. 
The  plaintiff  joins  issue  on  the  defence. 

2.  Claim  by  Assignee  of  a  Trade  Mark  for  its  Infringement. 

1.  The  defendant  has  infringed  the  plaintiff's  trade  mark. 

2.  The  trade  mark  is  {briefly  describe  if]. 

8.  The  said  trade  mark  was  registered  by  one  A.B.  of  C.  on 
the  10th  of  June,  1880,  and  was  assigned  and  transmitted  by 
the  said  A.B.  to  the  plaintiff  on  the  8rd  of  November,  1880,  in 
connection  with  the  goodwill  of  the  business  of  a  brewer  at 
C.  aforesaid,  which  was  conveyed  by  the  said  A.6.  to  the 
plaintiff  on  the  said  date. 

4.  The  following  are  the  acts  complained  of  {set  them  ouf]. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
\m  servtmtfi,  and  agents  from  infringing  the  plaintiff's  said 
trade  mark.    The  plaintiff  also  claims  an  account  or  damages. 


from  the  use  of  a  mark,  calculated  to  be  mistaken  for  the  plaintiffs,  by 
Ignorant  natives/ though  not  by  anyone  in  the  trade  or  able  to  read 
EDglish.    {Ibid.) 

m  the  Singer  Manufacturing  Co.  v.  WiUim,  3  App.  Cas.  376  ;  47  L.  J.   Whether 
Ch.  481,  it  was  intimated  by  the  Lord  Chancellor  and  Lord  O'Hagan  fraad  ne- 
(Lord  Blackburn  doubting)  that  fraud  is  not  necessary  to  be  alleged  or  cessary  to 
prored  in  order  to  obtain  protection  for  a  trade  mark.    In  that  case  it  support 
was  decided  that  a  manufacturer  using,  to  describe  articles  made  by  him,    action  of 
the  name  of  another  manufacturer,  must  justify  the  use  thus  made  of  a   imprison- 
name  not  his  own,  by  shewing  that  such  name  is  understood  by  the  trade  ment. 
and  the  public  to  denote  a  patented  or  other  article,  type,  structure,  or 
arrangement  of  parts,  and  not  a  mark  or  sign  of  a  particular  manufacturer. 
An  injunction  will  be  granted  to  restrain  a  trader  from  sending  out  to 
the  public  articles  of  his  own  manufacture  in  bottles  or  casks,  haying 
indelibly  impressed  thereon  the  name  of  another  trader,  who  manu- 
factures an  article  of  a  like  description,  even  although  such  trader  place 
on  foch  bottles  or  casks  a  label  having  his  own  name  thereon.    (Jloae  ▼. 
Lrfter,  47  L.  J.  Ch.  576.) 
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Trespass  to  goods  {a). 
1.  Claim  for  Trespass  and  Injury  to  a  Horse. 

The  plaintiff  has  sustained  damage  by  the  defendant  on  the 
1st  May,  1880,  wrongfully  taking  a  horse  belonging  to  the 

l)laintiff  out  of  the  plaintiff's  stable  at  A ,  and  riding  the 

same  for  a  distance  of  twenty  miles  at  full  speed,  whereby  the 
said  horse  became  broken  winded,  and  was  rendered  wholly 
useless  to  the  plaintiff. 

The  plaintiff  claims  £50  damages. 

Defeme, 

1.  The  defendant  prior  to  the  said  1st  May,  1880,  reoei\ied 
from  the  plaintiff  a  general  permission  to  ride  the  said  hone 
whenever  he  wished,  and  he  rode  him  on  the  said  Ist  of  May, 
by  the  leave  and  licence  of  the  plaintiff  under  the  said 
authority. 

2.  The  defendant  did  not  ride  him  for  twenty  miles  at  faD 
speed  as  alleged,  but  at  a  moderate  and  usual  pace. 


When  tres- 
pass lies. 


When  not. 


Pbiintiff 
muKi  have 
actial  or 
cor:»tnic- 
ti\e  pos- 
session. 

Fact  of 
possession 
primd 
facie  evi- 
dence of 
right  to 
possession. 


(ji")  In  order  to  support  an  action  for  tres{)as8  to  chattels,  the  act  of  the 
defendant  need  not  be  intentional  {CvUuml  v.  Jieeves,  2  Camp.  575), ai 
when  a  defendant  accidentally  injures  a  chattel  belonging  to  another.  It 
will  lie  for  lieating  a  horse  or  other  animal  belonging  to  the  pliiwtiff. 
{Slater  v.  Swan,  2  Str.  872.)  So  for  the  complete  destruction  of  a  thing 
a**  well  as  an  injury  to  it.  (Co.  Lit.  57,  a.)  But  the  action  does  not  lie 
for  an  indirect  interference  with  the  owner*8  possession,  as  by  loddng 
the  door  of  a  room  or  place  in  which  the  goods  are  placed  or  otherwite 
preventing  the  plaintiff's  bavin,?  access  to  them.  {Ilartley  t.  JfiNrlU*. 
3  Q.  H.  701  ;  Tlwroughgiwd  v.  llohiimm,  G  Q.  B.  769.) 

The  plaintiff  must  have  the  actual  or  constructive  possession  of  the 
goods  at  the  time  of  the  tres]>as8  to  l)e  able  to  maintain  the  action,  or  at 
least  a  legal  right  to  the  possession.  (Ualme  v.  Ilt/tt&H,  9  Bing.  471,477.) 
A  >{)ecial  or  temporary  right  to  the  pi*esent  possession,  as  that  of  a  fairer 
or  carrier  of  goods  or  a  bailee,  who  has  actual  possession  at  the  timeof  the 
taking,  injury,  or  destruction  is  sufficient  to  support  the  action  (^CMmU 
v.  JleerrM,  ^j)ra),  even  against  the  absolute  owner  or  bailor.  XBriiH§ 
V  Kendall,  17  Q.  B.  936  ;  Tvrn^r  v.  Hardea^tle,  31  L.  J.  C.  P.  193.)  The 
fact  of  possesion  isvrimd  facie  evidence  of  the  right  to  the  pomemkM, 
and  is  therefore  sufficient  to  maintain  the  action  against  a  wroqc^oer 
who  cannot  show  a  better  title,  or  authority  under  a  better  title.  (JMW 
V.  Xcwpe,  7  M.  &  W.  212.)  Therefore,  except  in  the  case  of  an  maOndtif 
inuicr  a  better  title,  a  defendant  will  not  l)e  allowed  to  set  up  th^JmUM 
to  rebut  the  title  of  the  person  in  possession  at  the  time  of  tbe  '  ^ 
But  if  the  plaintiff  had  not  the  actual  possession  at  the  time  of  the 
the  defendant  may  set  up  the  jus  tniii,  Qlb.)  See  general]/ 
V.  Dclamirte,  1  Smith  L.  C,  7th  ed.,  357. 

By  8  &  4  Wm.  4,  c.  42,  s.  29,  the  jury  may  in  this  action  give 
in  the  nature  of  interest  over  and  above  the  value  of  tbe  goodii  • 
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R4iply. 

1.  The  plaintiff  joins  issue  upon  the  defence. 

2.  Before  the  said  1st  May,  the  plaintiff  had  revoked  the 
permission  mentioned  in  the  1st  paragraph  of  the  defence. 

Rejoinder, 
The  plaintiff  joins  issue  upon  the  reply. 

2.  Claim  for  Trespass  and  Injury  to  Chattels. 

The  plaintiff  has  suffered  damage  by  the  defendant  on  the 
10th  of  April,  1880,  wrongfully  removing  from  the  plaintiff's 
apartments  at  10,  Gower  Street,  a  portmanteau  containing  a 
quantity  of  wearing  apparel,  and  placing  them  in  a  damp  cellar 
whereby  they  have  become  mildewed  and  damaged. 

The  plaintiff  claims  £60  damages. 


Trespass  to  Land  (a). 
1.  Claim  for  Trespass  to  Plaintiff' *s  Land, 

1.  The  plaintiff  is  the  owner  in  fee  and  occupier  of  a  close 
of  land,  in  the  parish  of  A.  in  the  county  of  B. 

2.  On  the  5th  of  March,  1880,  the  defendant  broke  and 
entered  the  plaintifTs  said  close  and  trespassed  on  the  same, 

(a)  Every  entry  upon  land  in  the  occupation  or  possession  of  another   '^h^t 
is  a  trespass,  unless  it  can  be  justified  in  the  exercise  of  some  legal  or   amounts  to 
personal  authority  or  some  incorporeal  right    Such  an  entry  as  wiS  con-    ^  treflpa.'^M 
stitate  a  trespass  is  said  to  be  committed  when  one  man  throws  stones,    xl^qu  land. 
rabbijdi,  or  materials  of  any  kind  on  the  land  of  another,  or  allows  his 
<»ttle,  poultry,  or  domestic  animals  to  go  thereon.     So  it  is  a  trespass  to 
pour  water  out  of  a  pail  on  to  another  man^syard ;  to  fix  a  spout  so  as  to 
jiaehai^  water  on  to  another's  land  ;  to  suffer  filth  to  ooze  through  a 
baondary  waU  ;  to  run  over  the  close  of  another.    Equally  it  may  be  a 
treepasB  to  drive  a  nail  into  a  neighbour's  wall,  or  to  place  anything 
jigaioBt  the  wall,  so  as  to  shoot  on  to  his  land. 

The  action  will  lie  though  the  trespass  was  unintentional,  and  though    There  may 
no  dwnage  to  the  plaintiff  was  really  done  ;  but  in  the  latter  case  the   be  a  tres-' 
damages  given  by  the  jury  would  probably  only  be  nominaL  If,  however,    pass  though 
the  entry  is  made  after  notice  and  warning  not  to  trespass,  or  is  a  wilful    it  was 
And  impertiuent  intrusion  on  another's  privacy,  then  exemplary  damages    uninten- 
will  be  recoverable  (.Merest  v.  Jlarrey^  5  Taunt.  443)  ;  and  where  there    tional,  and 
iA  a  continuing  trespass,  as  where  a  man  throws  a  heap  of  stones  or  builds   no  damage 
A  wall  or  plants  posts  or  rails  on  his  neighbour's  land,  and  there  leaves   done. 
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and  broke  down  and  removed  a  gate  which  the  plaintiff  had 
erected  across  a  private  road  thereon. 

3.  On  the  10th  of  March,  1880,  and  on  varions  other  days 


Action  for 
a  continu- 
log  ires- 

Who  the 

proper 

phiiiitiff. 

LaTxIlonl. 
when  hi.s 
rever- 
sionary 
inicreHt  i.s 
affected. 


But  not 
when  tlie 
enjoyment 
of  tenant 
affected. 


The  plain- 
tiff mu8t 
have  a 
present 

powiessorv 
litl«.. 


When  one 
joint  tenant 
or  tenant 
in  common 
may  sue 
the  other. 


Ihcm,  an  action  will  lie  Dgain»t  him  for  the  tre^i>.'t?f<.  nnd  the  right  to  ioe 
will  continue  from  day  to  day  till  the  trespass  is  removed. 

An  action  may  bo  brought  for  the  original  tru$)>as8  in  placiDg  the 
incumbrance  on  the  land,  nnd  another  and  subitequent  action  for  con- 
tinning  the  thing  m)  erected,  for  the  recovery  of  damages  in  the  fiist 
action  does  not  operate  as  a  ])urchase  of  the  right  to  continue  the  injviy. 
Ulolmes  V.  WiUon,  10  Ad.  &  E.  503  ;  Bowyer  v.  «w*.  4  C.  B.  236.) 

Who  may  briny  the  action,'] — Where  the  owner  of  the  land  is  also  the 
occupier  of  it,  he  is  the  proi>er  plaintiff ;  but  where,  as  often  happens, 
the  land  in  let  on  lease  or  otherwise,  then  the  tenant  or  occupier  and  not 
the  landlord  has  the  primd  facie  right  of  suing  for  the  treapaas,  which i» 
an  injury  to  his  right  of  possession.  If,  however,  the  reversionary  interat 
of  the  lundlonl  is  in  any  way  injured  by  the  trespass,  as  where  the  injniy 
<lone  by  the  trespasser  is  of  a  })ermanent  nature  and  deteriorates  the 
marketable  value  of  the  property,  so  that  if  the  landlord  or  rerenioDer 
were  to  hell  it,  it  would  fetch  less  money  in  the  market — ^in  such  a  cut 
the  landlord  can  sue  for  the  damage  done  to  his  reTcrsionary  intereit,  cither 
along  with  the  tenant  suing  for  the  injury  done  to  his  possessory  intereit. 
or  by  himself.     Su]>posc  a  trespass  on  land  out  on  lease  and  an  injur  to 
trees.    There  the  lessor  might  sue  for  the  damage  done  to  the  bodyoftbe 
tree,  the  lessee  for  the  loss  ut  shade  and  fruit.  {^Bedingfield  v.  Ondme^l 
I^v.  209.)    So  in  an  ordinary  estate  of  copyhold,  where  the  property  is 
the  trees  and  minerals  is  in  the  lord,  and  the  possession  in  the  copyholder, 
if  a  stranger  cuts  the  trees  or  takes  the  minerals,  the  lord  can  bring  tiorer 
and  the  copyholder  can  maintain  trespass.    QEardley  v.  GranviUe,  8  Ch. 
Div.  826  ;  45  L.  J.  Cli.  669.)    A  reversioner  cannot  maintain  an  actioD 
against  a  stranger  for  entering  upon  land  in  the  occupation  of  his  lenee. 
and  with  carts  and  horses  trampling  down  the  soil  and  grass,  thoqgh  the 
entry  l)e  made  in  the  exercise  of  an  alleged  right  of  way,  as  such  an  sc: 
done  while  the  premises  were  out  on  lease  would  not  be  evidence  of  any 
right  of  way  as  against  the  reversioner,  and  thus  no  permanent  injuir 
would  be  inSicte<l  on  the  i-eversion.    QBaxter  v.  Jiiylor  4  B.  Ic  Ad.  73'; 
Cooper  v.  Orahtrcr,  19  Ch.  Div.  197;  51   L.  J.  Ch.  544.)     Where  the 
jilaintiif  claims  damage**  as  a  reversioner  f(»r  an  injury  done  to  his  rever- 
sion, the  statement  of  claim  must  allejrc  it  to  have  l>eeu  done  to  the 
damage  of  the  reversion,  or  must  state  an  injury  of  such  a  permanent 
nature  as  to  be  necessarily  prejudicial  thereto.    (^Baxter  v.  TajfUvy  4  &i 
Ad.  74  ;  JackJton  v.  Pettked,  1  M.  &  «.  234.) 

Passing  by  the  case  of  the  action  by  the  reversioner  for  damage  to  hi* 
reversionary  inter(*st.  which,  after  all,  is  not  an  action  for  trespass,  th« 
rule  must  ho  observed  tliat  in  onler  to  maintain  an  action  fortrespatf 
the  plaintiff  must  have  a  2)reitent  jwMeMory  title.  Therefore,  even  the 
owner  of  the  land  trespassed  on,  as  the  heir-at-law,  cannot  sue  in  thii 
action  before  he  has  entere<l  into  possession  of  his  land  ;  but  after  entiy 
the  right  of  possession  relates  back  so  as  to  support  an  action  against  a 
wrongilocr  for  a  trespass  ct»nimitied  at  an  antcetxlent  periocL  (B^rmet  v. 
/^W  of  Guilford,  11  Exch.  19  :  24  L.  J.  Ex.  281.) 

An  action  is  mnintainablc  by  one  tenant  in  common  against  fail  oc^ 
tenant  or  the  licensee  of  the  latter  for  digging  up  and  carrying  away  the 
S4iil  of  the  close  of  which  they  are  tenants  in  common.  So  for  tiiiiiii^ 
him  or  his  servants  off  the  land  or  out  of  the  house  holden  in  common ; 
but  except  where  the  act  complained  of  really  amoimts  to  an  OTitiion  of 
the  plaintiff  by  the  defendant,  or  a  destruction  of  some  ponion  ol  the 
land,  an  action  of  tR'spass  will  not  lie  by  one  joint  tenant  or  teaaatiB 
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before  the  bringing  of  this  action,  the  defendant  accompanied 
by  his  servants  and  workmen  again  broke  and  entered  the  said 
close,  trespassed  on  the  same,  and  cut  down  and  removed  a 
gate  which  was  across  the  said  private  road. 


common  against  another,  or  for  any  matter  done  on  the  land  held  in  com- 
mon. iCitHtt  V.  Portfi',  8  B.  &  C.  257  ;  Stednian,  v.  Gwllli,  8  E.  &  B.  1  ; 
JaeohB  V.  Seward,  L.  K.  4  C.  P.  328  ;  5  H.  L.  464.)  In  the  latter  case  it 
was  held  where  two  persons  are  tenants  in  common  of  a  field,  the  merely 
potting,  by  one  of  them,  a  lock  u]K)n  the  gate  (not  sliown  to  be  kept 
locked)  will  not  constitute  an  ouster  so  as  to  enable  the  co-tenant  in  com- 
mon to  maintain  trespass.    See  also  Wat»vn  v.  Gray,  14  Ch.  Div.  192. 

The  owner  of  the  soil  may  have  an  action  of  trespass  against  one  Trespass  in 
entitled  to  rights  over  the  surface  for  acts  of  trespass  not  justified  by  the  eases  of 
exercise  of  such  rights.     {^Earl  of  Lon*d<iie  t.  Iliggy  26  L.  J.  Ex.  196.)    divided 
Thus  the  owner  of  land  subject  to  a  highway  over  it  may  maintain  an   owner- 
action  for  any  act  amounting  to  a  trespass  upon  it  other  than  a  user  of  it   ghip 
as  a  highway.    ^Lade  v.  Shepherd,  2  Str.  1004.) 

In  &wrdale  v.  CharHtm  (4  Q.  B.  Div.  104 ;  48  L.  J.  Ch.  128),  it  was 
decided  that  when  a  highway  is  vested  in  a  local  board  it  has  such  a  right 
of  property  in  and  on  and  in  respect  of  the  soil  that  it  is  enabled  as  owner 
to  bring  a  possessor}'  action  against  tres]>assers.  The  Court  of  Appeal  in 
RolU  V.  Veatry  of  St,  George  the  Martyr  of  Southtmrh,  14  Ch.  Div.  796, 
ezpTCssed  its  concurrence  in  this  decision,  but  held  that  when  streets, 
being  highways,  are  vested  in  a  vestry  or  local  board,  the  latter  have  an 
interest  in  them  only  so  long  as  they  arc  highways,  and  that  when  they 
cease  to  be  highways,  by  being  legally  sto])ped  up  or  diverted,  the  interest 
of  the  vestry  rir  local  l>oard  determines. 

A  person  is  not  justified  in  entering  tlie  land  of  another  against  his  will 
for  the  puri)06c  of  the  sport  of  fox-hunting  (^Pavl  v.  Summcrhay,  4  Q.  B. 
I).  9 ;  48  L.  J.  M.  C.  33)  ;  and  it  may  be  open  to  some  doubt  whether  a 
pcrBon  could  justify  a  trespass  on  the  ground  that  his  only  object  was  to 
qestroy  noxious  animals  which  could  not  otherwise  be  got  rid  of.  Qlbid.') 

Prior  to  the  legislation  of  1870  trespa&s  was  an  action  of  a  local  nature, 
which  could  only  (except  with  leave)  be  tried  in  the  county  in  which  the 
land  is  situate.  Now  local  venues  are  al>olished,  and  the  plaintiff  may 
bring  his  action  in  any  county,  subject  to  the  power  of  a  judge  or  master 
at  chambers,  upon  the  application  of  the  defendant,  to  change  the  venue. 

De/eiujes.'] — 1.  "A  trespass  may  be  excused  altogether  if  it  can  be   Trespass 
shown  that  it  was  committed  in  self-defence,  in  order  to  escape  from    in  self 
mme  pressing  danger  or  apprehended  peril,  or  in  defence  of  the  posses-   defence. 
sion  of  a  man's  goods  and  chattels  or  cattle,  sheep  or  domestic  animals." 
(Addison  on  Torts,  4th  ed.  264.) 

2.  A  man  is  also  justified  in  trespassing  on  the  land  of  another,  where,   To  retiike 
owing  to  the  neglect  of  that  other  in  not  keeping  in  a  proper  state  of  cattle  when 
repair  fences  which  it  was  his  duty  to  maintain,  his  cattle  have  got  on  to  a  defence. 
the  other's  land.    In  that  case  neither  the  person  who  goes  to  take  the 

cattle  away  nor  the  owner  of  the  cattle  is  guilty  of  any  trespass.  (2  Roll. 
Abr.  Trespass,  565,  pi.  3.) 

3.  The  defendant  may  plead  that  the  close  or  land  on  which  the  tres-    Denial 
liass  was  committed  was  not  the  soil  and  freehold  of  the  plaintiff,  and   of  the 
then  the  plaintiff's  title  to  the  pro]>erty  is  in  issue,  and  also  his  right  to   plaintiffs 
the  possession ;  but  it  is  not  enou<^h  for  the  defendant  to  show  tl^t  \he   property. 
plaintiff  who  is  in  possession  is  not  the  true  owner.    He  must  either   urt^ 
Hhow  that  he  is  himself  the  right  owner,  or  that  some  third  person  is,  by    ... .    ^ 
whose  anthori^  he,  the  defendant,  acted  when  he  committed  the  trespas-s  L  '*\  ? 
compUined  of.    iJonet  v.  ampman,  2  Bx.  803  ;  Pumell  y.  Toumg,  3  M.   ^jif^g  p  "" 
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The  plaintiff  claims  : — 

(1.)  An  injunction  restraining  the  defendant,  his  serrants, 
and  workmen,  from  any  repetition  of  the  acts  complained  of, 
and, 

(2.)  Damages. 


jjerty  a 
<lefence. 

Defence  of 
leave  and 
licence. 


Defence 
that  defen- 
dant has 
an  ease- 
ment. 

How 

casements 

arise. 


Ways  of 
necessity 
when  they 
arise. 


When  de- 
termine. 


&  W.  288.)  It  is  sufficient  if  the  defendant  proves  that  he  is  owner  of 
only  part  of  the  close,  provided  the  alleged  trespasses  were  committed 
on  that  part  only.    (^Sntith  v.  Jioyxton,  8  M.  &  W.  .381.) 

4.  Another  defence  is  that  the  trespass  was  committed  bj  the  leave 
and  licence  of  the  plaintiff.  Leave  given  by  parol  can  ^enerallj  be 
withdrawn  at  any  time,  and  after  it  is  withdrawn  the  defendant 'camiot 
justify  any  act  under  it ;  but  whenever  a  person  has  been  indaoed  to  lay 
out  money  upon  the  land  of  another,  upon  the  faith  of  a  verbftl  agree- 
ment, that  in  consideration  of  the  ex]>enditure  the  person  laying  out  \u» 
money  shall  have  an  easement,  privilege,  or  profit  upon  the  land,  the 
privilege  could  not  at  equity,  and  now  cannot  at  all,  be  withdrami  by 
the  landlord  without  making  full  compensation  for  the  expendharei 
(Gale  on  Kasements,  5th  o<l.  7(5 — 83.)  But  a  licence  given  by  a  tenantto 
his  landlord  to  enter  upon  the  demisetl  premises  and  eject  him  without 
any  process  of  law  is  void,  as  authorising  the  commission  of  an  act 
which  is  made  illegal  by  the  5  Rich.  2,  s.  1,  c.  8,  Ediciek  v.  liawke^M 
Ch.  D.  199. 

5.  The  most  common  defence  to  an  action  for  trespass  is  that  Hot 
defendant  has  obtainc<l  an  easement,  as  a  right  of  way,  npon  and  over 
some  portion  of  the  pLuntiifs  land,  and  that  it  was  in  tne  exercise  of 
such  right  that  the  trcsfmss  complained  of  was  committed.  An  pMfT»^t 
is  created  either  by  grant,  or  it  arises  by  prescription.  Again,  easemeoti 
created  by  grant  are  either  created  by  express  grant,  which  must  be  by 
deed,  or  by  implied  grant.  In  the  former  case  there  can  l»e  little  diffi- 
culty ;  the  pleader  sets  out  the  effect  of  the  casement  (p*anteil,and  shom 
by  proper  averments  on  the  face  of  his  pleading  that  the  act  compfauaed 
of  was  an  act  within  the  right  granted.  As  to  the  construction  of  exprni 
grants  of  casements,  see  Jiarkxhire  v.  Ortthb  {IS  Ch.  D.  616),  and  the 
cases  quoted  thcivin  (Xeweojiirn  v.  CouUvn^  5  Ch.  D.  133  ;  46  L.  J.  Cb. 
459). 

Grants  of  casements  are  implied  in  the  following  cases  : — 
^yay^<  of  fifrcjudfi/.l — Whenever  one  man  grants  land  to  another  to 
which  there  is  no  access  except  over  the  land  of  a  stranger,  or  over  the 
land  of  the  grantor — in  such  a  case  the  grantee  obtains  a  right  of  wiy 
over  the  land  of  the  grantor  ;  and  if  the  owner  of  two  closes  havinf  i» 
way  to  one  of  them  but  over  the  other,  parts  ynth  the  latter  withoat 
reserving  the  wav,  it  will  be  reserved  to  him  by  law  as  a  way  of  neces- 
sity. (JiJaH  Co.  IfaiL  Cn.  v.  Darling,  T>  C.  B.  X.  S.  821  ;  22  L.  J.  G.  P. 
20*2  ;  Gayford  v.  Moffat t,  J..  R.  4  Ch.  App.  138.)  The  way  of  necefcitT 
presumed  to  be  reserved  to  the  grantor  of  a  piece  of  land  entiiciy 
surrounded  by  other  land  conveyed  by  him  is  not  a  general  right  it 
way.  but  is  merely  a  right  of  way  necessary  for  the  mode  in  wliidi  the 
land  was  used  at  the  time  of  the  grant.  Thus  where  at  the  tnne  of  a 
grant  certain  landlocked  closes  were  nsed  for  agricultural  pnrpoMi  obIJi 
it  was  held  that  the  leasee  of  such  closes  was  not  entitlea  to  any  othff 
than  a  wav  of  necessity  for  agricultural  purposes.  {Afayar  tf  Ijmim  T, 
Biggjt,  3  Ch.  Div.  798  ;  48  L.  J.  Ch.  297.)  But  a  way  of  aecesnty  ii«il 
to  be  commensurate  only  with  the  existence  of  such  necessity,  lo  thit 
where  a  person  who  has  a  way  of  necessity  over  the  lands  of  anothv  ^ 
able  to  approach  the  land  for  which  the  way  was  nsed  by  pMriiMf  0Mr 
his  own  soil,  the  way  is  extinguished.     (Jlolmeu  v.  Ooring^  i  Bio^fCJ 
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oi^o 


Defence, 

1.  The  defendant  .says  that  there  is  a  public  highway  for 
horses  and  carriages  and  foot  passengers  over  the  plaintiffs 
said  close  from  0.  to  P.,  and  that  prior  to  the  said  6th  of  March, 


It,  however,  revives  again  when  the  necessity  for  it  revives  (^Ptarnim 
V.  Spencer f  1  B.  &  S.  5b4) ;  anti  easements  of  necessity  are  not  cxtin> 
guiuied  by  unity  of  o^-nership.    {lb.) 

Continuous  and  apparent  eaxem^nts.'] — It  has  been  already  stated,  in 
dealing  with  easements  generally,  that  when  an  owner  of  two  closes 
parts  with  one  of  them,  there  passes,  by  implication  of  law,  a  grant  of  all 
thoae  continaons  and  apparent  easements  which  have  been,  and  were  at 
the  time  of  the  severance,  used  by  the  owner  of  the  entirety  for  the 
benefit  of  the  parcel  granted. 

¥rhere  easements  are  not  created  by  grant,  express  or  implied,  they 
mnst  arise  by  prescription,  and  prescription  is  of  three  kinds.  (1)  Pre- 
scription at  common  law  :  (2)  Prescription  under  the  Prescription  Act 
(2  &  3  Wm.  4,  c.  71).  and  (3)  Prescription  arising  from  a  lost  grants 

Prescription  at  commtm  law.'\ — The  right  is  here  claimed  by  immc- 
morial  use,  the  averment,  in  strictness,  being  that  the  defendant  and 
those  whose  estate  he  hath  have  enjoyed  the  right  from  time  whereof  the 
memory  of  man  runs  not  to  the  contrary.  The  date  of  legal  memory  i<? 
now  fixed  at  the  l)eginning  of  the  reign  of  Kichard  I.,  and  what  follows 
from  that  is  this,  that  although  upon  ])roof  of  an  exercise  of  the  right  for 
twenty  years,  the  Court  will  in  the  first  instance  presume  the  right  in 
^ATOor  of  the  defendant,  yet  if  the  plaintiff  can  show  that  there  was  any 
period  of  time  (since  the  reign  of  Kichard  I.)  when  the  defendant  could 
not  possibly  have  enjoyed  the  right,  the  defence  is  at  an  end.  8ui)posc 
a  right  of  way  is  claimed  to  a  house  by  immemorial  user,  and  proof  is 
given  that  for  thirty  years  the  defendant  has  enjoyed  the  right,  up  to 
this  point  the  defendant  has  Ki)nma  facie  case,  but  it  is  liable  to  be  dis- 
placed by  the  plaintiff  proving  that  the  house  in  question  was  not  more 
than  100  years  old,  aiid  could  not  therefore  have  existed  in  the  time  of 
Richard  I.  The  consequence  is  that  the  defence  of  prescription  by  imme- 
morial user  is  of  little  value,  except  when  some  right  is  claimed  over 
lands,  the  history  of  which  does  not  go  farther  back  than  it  can  be  shown 
the  defendant  enjoyed  the  right  claimed. 

The  owner  of  a  right  of  way  by  immemorial  user,  for  the  purpose  of 
access  to  his  land,  is  only  entitled  to  use  such  right  of  way  for  the  pur- 
pose of  the  enjoyment  of  his  land  in  the  state  in  which  it  has  always 
oeen,  and  not  for  all  purposes,  and  he  cannot,  by  altering  the  character 
cf  his  land,  as  by  building  houses  upon  agricultural  land,  acquire  a  right 
to  use  the  way  for  the  new  puri)ose8  for  which  he  requires  it,  the  rule 
being  that  no  such  change  can  be  made  in  the  character  of  the  dominant 
tenement  as  will  increase  the  burden  on  the  servient  tenement.  {Thr 
Wimbledon  and  Putney  CVmmons  Conxervatont  v.  Dixtm^  1  Ch.  D.  362 
(C.A.) ;  45  L.  J.  Ch.  358,  following  William*  v.  Jamexy  L.  R.  C,  P. 
577 ;  86  L.  J.  C.  P.  256.)  And  so  the  user  of  a  way  to  a  field  for 
twenty  years  for  agricultural  purposes  does  not  give  a  right  to  use  it  for 
mineral  purposes.    {Bradhnrn  v.  Morris^  3  Ch.  1).  812.) 

Preseriptitm  hy  frtatutej] — The  statute  2  &  3  Wm.  4,  c.  71,  gives  with 
respect  to  a  specified  class  of  easements,  a  mode  of  acquisition  far  more 
easy  than  that  mentioned  above.  By  this  statute  if  a  person  enjoys 
uninterruptedly  and  at  of  right  a  profit  k  prendre,  or  right  of  common 
for  thirty,  or  a  right  of  way  or  watercourse  for  twenty  years  next  before 
the  commencement  of  the  suit  in  which  the  question  of  the  validity  of 
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1880,  the  plaintiff  wrongfully  erected  a  gate  acroBB  the  said 
lii^hway  for  the  purpose  of  obstmcting  and  preventing,  as  in 
fact  he  did,  the  use  of  the  same  by  the  public. 


Periods  to 
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tion of 
time. 
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the  casement  arises,  then  the  easement  is  not  liable  to  be  defeated  bj 
]>roof  that  it  had  its  origin  on  this  side  of  the  reign  of  Richard  I. ;  aod 
when  a  projit  a  prendre  or  right  of  common  has  been  enjoyed  for  «a^y 
and  a  right  of  way  or  watercourse  for  forty  years,  an  ind^easible  title  i* 
obtainedf  unless  it  is  shown  the  right  in  question  has  beea  enjoyed  br 
virtue  of  some  deed.  The  time  during  which  a  party  capable  of  resu>tios 
the  claim  is  an  infant,  idiot,  non  compott  mentis,  feme  eorert,  or  tenant  for 
life,  is  to  be  excluded  from  the  computation  of  the  terms  of  tkirtg  and 
twenty  years  ;  and  the  time  during  which  any  land  or  water  upon,  orer. 
or  from  which  any  right  of  way  or  watercourse  sliall  ha^e  been  enjoyed, 
has  }x;en  held  under  any  term  for  life  or  of  years  eseceeding  three,  ii 
excluded  in  the  computation  of  the  |)eriod  of  forty  years,  on  condidoo 
that  the  claim  is  resisted  by  the  reversioner  within  three  years  after  the 
determination  of  the  term.  It  must  lie  noticed  that  this  Act  ia confined t» 
certain  classes  of  casements — rights  of  way,  watercourse, 7/rr»^f#  a  pmin, 
rights  of  common,  light,  air ;  and  therefore  a  title  based  upon  a  twenty 
years*  enjoyment  as  of  right  can  only  be  pleaf led  with  respect  to  a  light 
that  is  eJuAdem  grrtrris,  with  one  of  the  rights  specified.  In  pleadifif 
prescription  at  common  law,  it  is  enough  to  ayer  that  the  defendant, !».. 
has  enjoyed  the  right  from  time  immemorial ;  no  averment  as  to  the 
nature  of  the  enjoyment  is  necessary ;  but  in  pleading  under  the  Pie* 
scription  Act  it  should  l)e  averred  that  the  right  was  enjoyed  uni]lie^ 
ruptedly  during  the  twenty  years  and  of  right,  or  it  should  be  spedficallj 
stated  that  the  plaintiff  or  defendant,  as  the  case  way  be,  claims  the 
particular  right  under  the  provisions  of  the  2  &  3  Wm.  4,  c.  71,  n.  2. 

The  enjoyment  meant  by  the  statute  is  *'  an  enjo\inent  had  openly, 
notoriously,  without  particular  leave  at  the  time,  by  a  peraon  ciaimin; 
to  use  it  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  ra 
right,  whether  strictly  legal  by  prescription  and  adverse  user  or  by  deei 
conferring  the  right  ;  or  though  not  strictly  legal,  yet  lawful  to  the 
extent  of  excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing 
not  under  seal,  in  case  of  a  plea  f«»r  forty  years,  or  by  such  writiog  or 
parol  consent,  or  agreement,  contract,  or  licence  in  case  of  a  plea  fuf 
twenty  years."  (Per  Cur.  tirkle  v.  Brown,  4  Ad.  &  K.  3«9,  312.  See 
further  Clay  v.  Sharheray,  2  M.  &  Rob.  244  ;  Uayford  v.  Mojfatty  L.  R. 
4  Ch.  133  ;  Partridge  v.  ,SVo//,  3  M.  &  W.  220.)  It  need  not  be  proved 
in  the  case  of  ])rcscription  at  common  Inw  that  the  casement  continued 
down  to  the  time  of  the  suit  ;  but  this  is  essential  in  cases  within  the 
statute.  In  fact  if  there  were  proof  of  enjoyment  for  fifty  yean  down 
to  within  a  few  years  of  action  brought,  when  it  ceased  there  i%'ould  still 
not  Im?  enough  to  satisfy  the  statute.  {Parker  v.  MUrhell,  11  Ad.  k.  TL 
788  ;  Ijowe  v.  Carpenter,  (5  Exch.  826  ;  L.  J.  20  Ex.  374.) 

Prcxcription  hy  lout  grant.] — The  third  way  of  proving  prescription  ii 
by  averring  that  some  owner  of  the  servient  tenement,  by  a  grant  which 
is  now  lost,  granted  to  the  defendant  or  an  ancestor  the  easenwnt 
claimed.  Whcrc  this  is  pleaded  the  jury  may,  from  acts  of  ownenUp 
extending  back  over  not  less  than  twenty  years,  presume  that  the  kH 
grant  once  existed,  and  find  a  venlict  for  the  defendant  aocoidioc^ 
This  mode  of  nc(iuiring  an  easement  has  advantages  of  its  own,  and  »• 
useful  one.  It  is  not  necessary  to  aver  and  prove  the  continnaiioe  of  Iht 
user  up  to  the  time  of  action  brought,  nor  will  evidence  that  thed^ 
fendant's  right  had  its  origin  within  legal  memory  affect  it,  at  ialki 
case  of  prescription  at  common  law.  It  is  often  advisable  to  alkgepifr 
scription  by  each  one  of  the  three  modes  indicated. 
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2.  Whereupon  the  defendant  in  the  exercise  of  his  rights  as 
one  of  the  public,  upon  the  occasions  referred  to  in  the  state- 
ment of  claim,  cut  down  and  removed  the  said  gate,  and  passed 
along  the  said  highway,  which  are  the  acts  of  trespass  alleged. 

Reply. 
The  plaintiff  joins  issue  upon  the  defence. 

2.  Clam  for  Tresspassing  on  Land  in  Pursuit  of  Game. 

1.  At  the  time  of  the  committing  of  the  acts  complained  of 
the  plaintiff  was  and  still  is  possessed  and  in  the  occupation  of 
certain  lands  situate  on  S.  Common,  in  the  county  of  C. 

2.  On  the  18th  of  April,  1876,  the  defendants  entered  and 
tre^MUHed  upon  the  said  land  in  search  and  pursuit  of  game. 

The  plaintiff  claims  : — 

(1.)  £50  damages. 

(2.)  An   injunction  restraining  the  defendants  from  any 
repetition  of  the  acts  complained  of. 

Defence. 

1.  The  defendants  deny  that  they  committed  the  alleged 
trespass. 

2.  The  defendants  say  that  the  land  whereof  the  plaintiff 
claims  to  be  possessed,  situate  on  S.  Common,  was  at  the  time  of 
the  allied  trespass  the  freehold  of  one  M.  N.,  and  that  the 
defendants  on  the  said  13th  of  April,  1876,  by  the  leave  and 
licence  of  the  said  M.  N.,  entered  upon  the  said  land,  which  is 
the  grievance  complained  of. 

8.  Claim  by  Occupiers  for  Trespass  to  Land, 

1.  The  plaintiffs  were  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  in  occupation  of  certain  land 
situate  at  P.,  in  the  parish  of  C,  in  the  county  of  L. 

2.  .On  the  8th  of  May,  1876,  the  defendant  by  himself  and 
his  servants  wrongfully  broke  and  entered  the  said  land  of  the 
piaintiSb,  and  broke  down  a  certain  fence  which  had  been 
erected  by  the  plaintiffs  on  the  said  land,  and  trampled  and 
injured  the  crops  of  the  plaintiffs  growing  upon  the  same. 
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and  the  defendant  threatens  to  repeat  and  continue  the  said 
trespasses. 

The  plaintifis  claim  : — 

(1.)  £100  damages  for  the  said  trespass. 

(2.)  A  perpetual  injunction  to  restrain  the  defendant,  his 

servants  and  workmen,  from  continuing  or  repeating 

the  said  trespass. 


Defence. 

1.  The  defendant  denies  that  at  the  time  mentioned  in  the 
statement  of  claim  the  plaintiff  was  in  the  occapation  of  the 
said  lands. 

2.  At  the  time  of  the  alleged  trespass  there  was  and  of  right 
ought  to  have  been  a  common  and  public  highway  over  the 
said  land  where  the  alleged  trespass  was  committed  for  all 
persons  to  go  and  return  on  foot,  and  with  horses  and  carts,  all 
times  of  the  year  from  A.  to  B.,  and  the  defendant  in  the 
exercise  of  his  right  as  one  of  the  public  entered  upon  the 
plaintiff's  said  land  and  broke  down  a  fence  which  was  then 
obstructing  the  said  highway,  which  is  the  grievance  com- 
plained of. 

8.  The  defendant  further  says  that  as  the  occupier  of  a  farm 
called  "  K."  immediately  adjoining  the  plaintiff's  said  land,  he 
is  entitled  to  a  right  of  foot-way  and  carriage-way  over  the 
plaintiff's  said  land,  and  from  A.  to  6.  The  defendant  claims 
such  right  of  way— 

(a.)  Under  the  provisions  of  the  2  &  3  "Wm.  IV,  c.  71,  s.  2. 

{h,)  By  prescription  at  common  law,  and 

{c.)  By  reason  of  a  lost  grant. 

4.  The  defendant  at  the  time  of  the  alleged  act  of  trespass 
had  entered  upon  the  plaintiff's  land  in  the  exercise  of  his  said 
right  of  way,  and  he  broke  down  and  removed  a  fence  which 
obstructed  his  passage  along  it.  The  defendant  did  not  trample 
on  or  injure  the  plaintiff's  crops. 


Reply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence* 
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*  m  common  a/jamst  another  for 

•*  Pariij'WaU. 

J^- 

vire  at  the  time  hereinafter 

.on  of  a  party-wall  separating 

7;^                Jton  Street,  Bristol,  from  the 

.con  Street,  Bristol. 

1880,  the  defendant  broke  down 
said  wall  whereby  the  plaintiflf  has 

i^lOO  damages. 

Defence, 

on  the  10th  of  April,  1880,  was  the  property 
tit,  and  was  not  a  party  wall  in  which  the  plaintiff 
rest. 

plaintiff  joins  issue  upon  the  statement  of  defence. 

5.  Trespass  to  the  Plaintiff's  Yard, 

1.  The  plaintiff  was,  at  the  date  of  the  acts  hereinafter  com- 
phined  of,  and  still  is,  the  owner  and  occupier  of  a  certain 
yard  sifcoate  at  the  back  of  the  €r.  Inn,  at  B.,  in  the  county  of 
C^  and  he  has  suffered  damage  by  the  acts  mentioned  in  the 
following  paragraphs. 

2.  The  defendant  has  wrongfiiUy  placed  a  stone  step  in  the 
plaintiff^s  said  yard,  in  front  of  his  said  house,  and  has  con- 
tiniied  to  keep  the  said  stone  step  there  till  the  present  time. 

8.  The  defendant  also  placed  and  fixed  a  scraper  in  the  said 
jaid,  and  has  continued  to  keep  the  scraper  so  placed  there  till 
the  present  time. 

4.  The  defendant  also  fixed  a  drain-pipe  in  the  wall  of  his 
houBe,  which  projects  over  the  said  yard,  and  from  which  water 
and  leftase  are  discharged  by  him  into  the  said  yard. 

The  plaintiff  claims : — 

(1.)  £100 damages; 

(2.)  An  injunction  ordering  the  defendant,  his  servant  and 
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agents,  to  desist  from  committing  the  said  nniBanoeB, 
or  others  of  a  like  nature,  and  commanding  them  to 
remove  the  said  stone  step,  pipe,  and  scraper. 

G.  Claim  by  Occupier  of  Land  far  Trespass  and  Owner  fir 

Trover. 

1.  The  plaintiff  A.B.  is  the  owner  of  a  field  called  E.  in  Uie 
parish  of  F.,  in  the  county  of  G.,  and  the  plaintiff  CD.  is  the 
tenant  and  occupier  thereof. 

2.  On  the  1st  of  May,  1880,  the  defendant  broke  and 
entered  the  said  field  and  trespassed  therein,  and  cut  down 
and  removed  and  converted  to  his  own  use  two  oak  trees 
g^rowing  thereon. 

The  plaintiff  A.B.  claims  £ damages  for  the  convetsifm 

of  the  said  trees. 

The  plaintiff  CD.  claims  £ damages  for  the  said  trespasE. 

7.  Claim  hij  Lord  of  th-e  Manor  for  Trover  and  Occtipia-  of 

the  Land  for  Trespass. 

1.  The  plaintifT  A.B.  is  the  tenant  and  occupier  of  a  fann  of 
copyhold  tenure  in  the  manor  of  Z.  The  plaintiff  C.  D.  is  loid 
of  the  said  manor. 

2.  The  defendant,  on  the  10th  of  June,  1879,  broke  and 
entered  the  said  farm  and  trespassed  thereon,  and  cut  down  and 
amoved  a  fir-tree  growing  thereon. 

The  plaintiff  A.B.  claims  damages  for  the  said  trespass. 
The  plaintiff  CD.  claims  damages  for  the  conversion  of  the 
said  tree. 

8.  Claim  for  Tresjmss  io  a  Mine,  and  Trover  of  a  guanlity  ff 

Coal 

1.  The  plaintiffs  are  the  owners  in  fee  of  certain  lands  in  the 
parish  of  C,  in  the  county  of  D.,  under  which  are  valoabie 
seams  of  coal,  which  they  are  engaged  in  working. 

2.  The  defendants  on  divers  days  between  the  Ist  of  llaji 
1879,  and  the  5th  of  November,  1879,  broke  into  and  enfttnd 
upon  the  said  mines  of  the  plaintiff,  and  dog  leveh  in  aad 
worked  the  said  mines,  and  dug  up  and  carried  awaj  and 
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verted  to  their  own  use  large  quantities  of  the  plaintiffs*  coal 
and  erected  barriers  and  other  obstructions  in  and  upon  the 
said  mines,  whereby  the  plaintiffs  have  been  prevented  from 
having  access  to  and  working  their  mines  and  getting  coal 
therefrom,  and  have  been  hindered  in  carrying  on  their  busi- 
ness as  colliery  proprietors. 

The  plaintiffs  claim : — 

(1)  Damages  for  the   trespass  and  conversion  of  the  siiid 

quantities  of  coal ; 

(2)  An  injunction  restraining  the  defendants,  their  servants 

or  workmen,  from  repeating  the  acts  complained  of. 

9.  Claim  for  Trespass  to  Land,  and  Defence  of  a  Way  of 

Necessity, 

1.  The  plaintiff  is  the  owner  and  occupier  of  P.  Farm,  in  the 
coanty  of  A. 

2.  On  the  1st  of  January,  1880,  the  defendant  broke  and 
entered  the  said  farm  and  trespassed  thereon  with  a  horse  and 
cart,  and  has  threatened  to  repeat  the  said  acts  of  trespass  in 
the  assertion  of  an  alleged  right  of  way. 

The  plaintiff  claims  an  injunction  restraining  the  defendant, 
his  servants  and  workmen,  from  any  repetition  of  the  said  ju'ts 
of  trespass. 

Defence. 

1.  On  the  20th  of  July,  1879,  the  defendant  was  the  ownei- 
of  the  P.  Farm,  now  the  property  of  the  plaintiff,  as  well 
as  of  a  farm  called  T.,  which  he  now  occupies.  The  defen- 
dant's farm,  called  T.,  at  that  time  was  and  still  is  completely 
landlocked  by  the  plaintiff's  said  farm,  and  for  a  long  time  the 
defendant,  his  tenants  and  servants,  in  going  to  and  from  the* 
said  T.  farm,  on  foot  and  with  carts  and  horses,  were  compelled 
to  pass  along  a  road  which  traversed  the  P.  farm. 

2.  On  the  said  20th  of  July  the  defendant  conveyed  the  said 
P.  farm  to  the  plaintiff. 

3.  The  defendant  submits  he  is  entitled  to  a  right  of  foot- 
way and  carriage-way  on  the  said  road  to  and  from  the  said 
T.  fiurm  into  the  main  road  at  L.: — 

(a)  As  a  way  of  necessity ; 
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(b)  By  reason  of  an  express  reservation  of  such  right  of  way 
in  the  deed  of  conveyance  of  the  sidd  20th  of  July. 

4.  At  the  time  mentioned  in  the  statement  of  daim  the 
defendant  entered  upon  the  said  road  in  order  to  pass  from  the 
said  T.  farm  into  the  main  road  at  L.  as  he  had  been  accos- 
tomed  to  do,  and  not  otherwise,  which  is  the  grievance  com- 
plained of. 

Beply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 


Trover  (a). 

1.  Claim  for  Canversioti  of  Goods. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  two  casks  of  oil,  by  refusing  to 
give  them  up  on  demand. 


When 
trover  lies. 


As  to  pro- 
perty and 
po^essiou 
as  essen- 
tials in 
action. 


(ft)  This  action  lies  for  damages  for  the  conversion,  as  it  is  caUed,  of 
the  plaintiff's  goods,  and  in  order  to  maintain  it  the  plaintiff  most  show : 
1st.  That  he  had  a  general  or  special  property  in  the  goods  and  an 
actual  or  constructive  possession  or  right  of  possession.  2na.  A  wrongful 
conversion  by  the  defendant ;  and  3rd.  Damages,  being  the  value  of  the 
goods. 

Property  and  posscMion.] — Where  there  is  a  general  and  special 
owner,  but  the  general  owner  has  not  transferred  his  right  to  the  pos- 
session, he  may  maintain  the  action,  as  where  the  latter  delivers 
possession  to  a  carrier,  for  in  these  cases  the  bailee  is  only  the  servant  of 
the  bailor  (^Gordon  v.  Uarper^  7  T.  R.  12).  However,  the  plaintiff  must 
show  that  he  had  a  right  to  the  immediate  possession  in  order  to  main- 
tain this  action.  Thus,  if  the  goods  are  let  for  a  term  unexpired 
(Gordon  v.  Harper^  supra;  Ciwper  v.  Willomatt,  I  C.  B.  672),  or 
where  they  are  in  the  possession  of  a  person  having  a  lien  on  them  {MUl' 
gate  v.  Kebbley  3  M.  &  6r.  100),  the  general  owner  cannot  maintain  the 
action.  In  these  cases  the  bailee  would  be  the  proper  person  to  sue,  un- 
less he  has  done  something  which  determines  the  bailment,  in  which 
case  the  right  to  the  immediate  possession  by  the  bailor  or  general  owner 
arises,  and  the  latter  then  becomes  the  proper  person  to  sue  for  a  conver- 
sion.   {Bryant  v.  Wardell,  2  Ex.  479 ;  Fenn  v.  Bittleson,  7  Ex.  162.) 

In  the  case  of  bailments  which  do  not  exclude  the  bailor  from  the 
right  of  immediate  possession,  such  as  a  gratuitous  loan  or  deposit,  either 
the  bailor  or  bailee  may  maintain  the  action.  {XichoU  v.  Bastard,  2  C. 
M.  &  R.  659  ;  Turner  v.  Ilardcastle,  31  L.  J.  C.  P.  193.) 

A  bailee  or  other  {)er8on  having  a  special  property  may,  under  some 
circumstances,  maintain  the  action  against  the  person  having  the  ge&eral 
property  in  the  chattel,  as  where  the  former  delivers  it  back  to  the  latter 
for  a  temporary  purpose,  he  may  after  that  purpose  is  satisfied,  if  ^ 
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Particulars :  — 

Two  casks  of  oil,  value  £20  each,  £40. 
The  plaintifiP  claims  £50. 


former  refuse  to  re-deliver  it,  maintain  the  action  against  him.  (Roberts 
V.  Wyatt,  2  Taunt.  268.) 

A  ]oliit  owner  or  tenant  in  common  of  goods  cannot  maintain  this 
iiction  against  a  co-owner  in  respect  of  any  act  of  the  latter  not  inconsis- 
tent wit£  his  ownership  ;  but  if  the  latter  does  an  act  inconsistent  with 
the  joint  ownership,  such  as  a  complete  destruction  of  the  goods  (^Jacobs 
V.  SeuMrdy  L.  R.  5  I/.  L.  464),  or  a  sale  in  market  overt  (^Barton  v. 
JFUliaiM,  5  B.  &  A.  403 ;  Harper  v.  Ood:tcll,  L.  R.  5  Q.  B.  422),  this 
amounts  to  a  conversion  of  them,  for  which  the  other  part  owner  can  sue 
him  in  this  action — at  least,  as  regards  the  plaintiff's  undivided  part  in 
the  case  of  a  sale.  It  has  been  held  that  the  removal  of  entire  chattels 
by  one  tenant  in  common  without  the  consent  or  knowledge  of  the  other, 
for  the  purpose  of  seUing  and  appropriating  the  proceeds  to  his  own  use 
(jtemble,  as  opposed  to  an  actual  sale),  does  not  amount  to  a  conversion, 
though  the  removal  has  created  a  lien  on  them  by  a  third  party.  {Jones 
V.  Brawn^  25  L.  J.  Ex.  345.) 

Another  instance  of  the  rule  that  the  owner  of  goods  to  which  he  has 
not  the  right  of  immediate  p>osse8sion  cannot  maintain  this  action,  is 
that  where  goods  are  sold  without  credit,  the  buyer  cannot*  maintain 
troTcr  for  them  unless  he  has  tendered  the  price,  though  by  the  agree- 
ment to  purchase,  the  property  has  vested  in  him  (^JHoxluLm  v.  !!ianders, 
4  B.  &  C.  941  ;  Martindale  v.  Smithy  1  Q.  B.  389 ;  Page  v.  Uinljee, 
Li.  R.  1  P.  C.  127,  145) ;  or  even  where  the  goods  are  sold  on  credit,  but 
with  an  arrangement  for  their  delivery  by  instalments.  In  this  case,  if 
the  rendor  becomes  insolvent  before  all  the  instalments  become  due,  the 
Tendee  cannot  maintain  trover  for  any  instalment  which  has  become 
<lne  until  he  has  tendered  the  price  of  any  already  delivered  and  not  paid 
for,  as  well  as  that  in  reference  to  which  the  action  is  sought  to  be  main- 
tained. (  Ej:  parte  ChalnterSj  L.  R.  8  Ch.  289  ;  42  L.  J.  Bank.  2  ;  Morgan. 
▼.  Bain,  L.  R.  10  C.  P.  16 ;  Ogg  v.  Shooter,  L.  R.  10  C.  P.  159  ;  In  re 
IHutmix  Bessevier  Steel  Co.,  4  Ch.  D.  119  ;  46  L.  J.  Ch'  115.)  So  where 
the  vendor  of  goods  sold  on  credit  stipulates  for  a  lien  until  payment, 
tboogh  he  gives  vendee  access  to  the  goods  by  means  of  a  key  of  the 
place  where  they  are  warehoused,  to  which  the  vendor  also  has  access. 
XMUigate  v.  Kebble,  3  M.  &  Gr.  100.)  In  such  circumstances  the  pur- 
chaser cannot  maintain  trover  even  as  against  a  wrong  doer.  {Lord  v. 
J*riee,  L.  R.  9  Ex.  54.) 

On  the  other  hand,  a  person  who  has  a  special  ownership  may  main- 
tain the  action  where  he  has  the  right  to  immediate  possession,  such  as 
an  agister  of  cattle  (Br.  Abr.  Tresp.  67),  or  a  sheriff  in  possession  under 
4Uk  execution.  (^Ex parte  Wlll'mms^li.  R.  7  Ch.  314.)  But  a  landlord 
who  distrains  and  impounds  goods  cannot  maintain  the  action,  as  the 

rds  are  in  the  custody  of  the  law.      (Moneax  v.  Goreham,  2  Selw. 
P.,  10th  ed.,  1351  ;  and  see  Turner  v.  Ford,  15  M.  &  W.  212,  per 
Fiurke,  B.) 

A  person  having  a  special  property  in  chattels  may,  in  some  circum- 
•tanoes,  maintain  the  action  though  the  goods  may  have  never  come 
into  his  possession,  as  a  factor  to  whom  goods  have  been  consigned, 
bat  by  wnom  they  have  never  been  received.  (^Fowler  v.  Down,  1  B. 
Jt  P.  47;  and  see  Ecans  v.  Nichol,  3  M.  &  G.  614  ;  MorUon  v.  Orag, 
Jl  Bing.  2)60 ;  and  Sargent  v.  Morris,  3  B.  &  A.  277,  for  other  instances.) 
Mere  possession  is  sufficient  to  support  this  action  by  the  person  who 
IukI  possession  against  a  wrongdoer  who  cannot  show  a  better  title  in 
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When  a 
joint  owner 
may  sue 
co-owner 
for  conver- 
sion* 


Vendee  of 
goods  not 
paid  for 
cannot  sue 
vendor  for 
refusal  to 
deliver 
tbein. 


Special 
property 
gives  right 
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sufficient 
again  Ht 
wrong- 
doers. 


What 

coiHtitutes 

conveirion. 


When  mis- 
Welivery  by 
carrier  a 
conversion. 


AsHignee 
or  vendee 
of  goods 
from  per- 
son h:ivlng 
no  title. 


'2.  Claim  ht/  Trus/ee  in  Bankruj)icy  for  Cotiversiofi  of  Hartei. 

1.  The  plaintiff  is  the  trustee  of  the  estate  of  A.  B.  of  C. 
who  was  adjudicated  a  bankrupt  on  the  3rd  of  May,  1880. 

2.  Prior  to  the  said  3rd  of  May,  1880,  the  said  A.  B.  de- 


liimwlf,  ornn  authority  to  keep  ])08Mcs6ioii  under  a  better  title.  {Arwuuiy 
V.  nrlamirie,  1  Sni.  L.'Cas.  7th  ed.  357  ;  miitttt  v.  A'rmp,  7  M.  k  W.  Sll> 
So  the  finder  of  poo;l8,  though  ])icko(l  up  in  the  house  of  a  third  penon. 
{liridtji'x  V.  IItiwk4'MWorth^  21  L.  J.  Q.  E.  76.  See  for  other  instances' 
Sutton  V.  livvh,  2  Taunt.  302  ;  Bmltlty  v.  GroM,  32  li.  J.  Q.  B.  1» : 
Hurtim  V.  Hughe*,  2  Hingf.  173  ;  Xortham  v.  Bmrdm,  24  Ij.  J.  Ex.  237  : 
Jlowe  V.  Jirrnton,  8  B.  &  C.  737  ;  Thijlor  v.  Parrjf,  1  M.  Ac  Ur.  tiU4 : 
Jiranh'r  v.  Melyneux,  3  M.  A:  Gr.  84  ;  JiovrMe  v.  yiutbrtHtke,  34 
L.  J.  C.  P.  ir,4.) 

What  ro/tJttifufrjt  ronrfirJtion.]—OmveTHutn  is  constitntcd  either  bv  an 
act  of  dii-cct  conversion  or  by  a  demand  by  the  phiintiff  ami  a  refnnl  by 
the  defendant  to  deliver  the  go^Mls  to  him.  An  unlawful  taking  of  xhe 
poods  out  of  th?  |M»R^ssion  <if  the  owner  is  a  conversion  (^PkureH  t.  /&|f- 
hind,  20  L.J.  Kx.  82),  providcl  the  taking  and  detention  lie  with  tbe 
intention  to  convert  them  to  the  use  of  the  taker  or  of  aome  other  penoo. 
or  has  th<4  effect  of  diistroyinjr  or  altering  their  quality  or  nature :  for  a 
mere  tresp:u*s,  not  interfering  with  the  owner's  dominion  of  the  ppopeftT, 
is  not  a  conversion.  An  unauthorise<l  act  which  deprivcri  anotlier  d  In 
l>roperty  permanently  or  for  an  indefinite  time,  is  a  conversion.  (Ifhrf 
V.  Jhttl  L.  11.  \i  Ex.  8r»,  89.)  The  using  a  thing  without  the  |>enDis«i« 
of  the  owner  may  amount  to  a  conversicm.  (^Kt-y worth  v.  ilUl,  3  R  Jc  A. 
ri87.)  Thus  tlie  wcarinj*  of  a  pearl.  (/Wrt\  Lord,  v.  Tft'^tintye,  12  Mi-L 
r>ll».)  It  has  been  suggest e  I  that  the  conversion  of  a  part  i»  not  conreiHon 
of  the  whole  if  the  remainder  continues  in  a  fit  state  tn  be  deliTOvI 
uj).    {Philpott  V.  A>////,  3  Ad.  A:  K.  1(m;.  \yer  Patteson  and  Coleridge.  JJ.> 

The  niis<lelivery  of  g«)«Kls  by  a  carrier  is  a  conversic»n.  But  (lelirerr 
in  the  ordinary  cnurst^  of  business  at  a  place  directed,  is  no  conTcnioa. 
although  th(i  g(><Kls  were  delivered  to  a  jwrson  not  intended  by  the 
M'lider.  (^McKran  v.  McTcor,  L.  R.  (»  Ex.  30.)  So  if  a  oarrier'aftor 
i*cfusal  to  accept  the  goods  at  the  consignee's  address  mis<leliveTBthemin 
another  person,  this  is  not  a  conversion  if  he  has  aotetl  with  reasonal^r 
care  and  caution  with  reference  to  such  goods.  {Hmgh  v.  L,  .^31  H". 
Itail.  (h.,  L.  K.  5  Kx.  r>l.)  Where  goods  were  by  mistake  comagned 
to  the  defendant,  who  by  his  act,  though  bond  Jidr,  enabled  a  tfairi 
jKjrson  to  obtain  delivery  of  them,  whereby  they  were  U'ist  to  the  omifT. 
this  was  held  to  be  a  conversion  by  the  defendant.  {Ifiort  r.  BM:, 
itupra.) 

Taking  goods  by  assignment  from  a  person  having  no  right  to  afficB 
them,  is  a  convention  by  the  assignee.  (Marxton  v.  PitiUijnt^  9  L.  T.  K.  S 
289.)  Sf'mMe,  however,  there  shr)uld  >>e  a  demand  ami  refusal  in  sarh  • 
ca.se.  {M'Coiiihip  v.  Darirft,  G  East,  538.)  A  {x^rson  may  of  ooar»  <fe- 
pose  of  goo<1s  fraudulently  lx>ught.  but  the  sale  is  invalid,  and  a  |«tew 
to  whom  they  afterwanls  come  through  various  regular  and  h^ni  fif 
sales,  and  who  breaks  them  up,  is  liable  in  trover  to  the  true  ovmt. 
FoirUr  v.  HoUinx,  L.  R.  7  Q.  H.  «!«,  «33,  Ex.  Ch. :  7  H.  I^  757.  M 
when  the  plaintiff  is  not  the  owner  of  goods  but  has  onlra  nml 
proi)erty  in  them,  as  that  of  a  ])1edgee,  and  he  is  induced  hj  a'fnaaakit 
re{ presentation  to  part  with  his  s|)ecial  pro])erty,  he  cannot  foIknrtkeB 
into  the  hands  of  the  defendants  who  have  obtained  them  hamAfii  tfi 
for  good  consideration,  {linhcock  v.  LatoMon,  4  Q.  B.  DIt.  391;  5  ^R 
Div.  284  ;  48  L.  J.  Q.  B.  408.) 
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livered  two  roan  cal)-horscs  to  the  defendant  that  he  might 
break  thoin. 

3.  He  did  not  re-deliver  them  to  the  said  A.  B.,  and  the  plaintiff 


80  where  a  i)er»i)n  is  induced  to  part  with  liis  ^cxxls  by  fraud,  the  con-   r^^^^  riuhts 
tract  is  voidable,  and  he  can  recover  back  the  jrotKls ;  but  if  tiie  }>crson   ^f  ^  hJ,A 
who  has  fraudulently  obtained  the  gotxls  part  with  them  to  a  btmd  Jidf    ^^ 

J>tircha8cr,  the  purchai*cr  can  hold  the  property  aj^ainst  the  jKjrson  de-  «|,agcr 
rauded.  (^Cundy  v.  Lindmiy.  3  Appeal  Cases,  45!*  ;  M  L.  J.  Q.  1$.  481.) 
In  the  latter  case  the  Court  held  that  the  plaintiff  never  iiitcndetl  to  part 
with  the  property  in  the  ffoodn,  and  therefore  the  action  waa  maintained 
against  the  defendant  wno  was  a  bond  fide  purcliaser  from  the  thief  ; 
but  the  law  was  stated  to  be  clear  thai  when  ilie  orijfinal  owner  has 
parted  with  the  chattel  to  A.  mwui  a  dv  favto  contract,  though  there 
may  be  circumstances  which  wiU  enable  that  owner  to  Fct  asiile  that 
contract,  the  hond  fide  purchaser  from  A.  will  pet  an  indefeasible  title. 
See  also  on  this  subject  Hardman  v.  Jiooth,  1  li.  &  C.  b03  ;  Jlifff/htM  v. 
Ji^rUiij  20  L.  J.  Exch.  342  ;  Moyci-  v.  Aemlnrifon,  48  L.  J.  Q.  i).  125, 
4  Q.  B.  D.  32.  Tlie  true  owner  of  i^oods  is  entitled  to  follow  them  into 
the  hands  of  a  pawnbroker  witli  whom  they  have  been  bond  fde 
pawned,  and  sect.  25  of  the  Pawnbrokers  Act  of  1 872,  which  provides 
that  •*  the  holder  for  the  time  being  of  a  jwiwn-ticket  shall  be  prcsumcfi 
to  be  the  person  entitled  to  rc<leem  the  pled^\  and  the  pawnbroker  shall 
accordingly  (on  {Mynient  of  the  loan  and  pix>Ht)  deliver  the  pledge  to  the 
peiBon  producing  the  pawn-ticket,  and  he  is  thereby  indemnified  for  so 
doing/*  only  governs  the  lights  between  pawnbroker  and  customer. 
(^The  Sin/fer  Slanvfaci ur'inff  Co,  v.  Clarke  L.  R.  5  Ex.  Div.  37 ;  49  L.  J. 
Ex.  224.) 

The  Factor's  Act,  1877  (the  40  &  41  Vict.  c.  39)  confers  in  certain  cir- 
comstaiices  a  good  title  upon  persons  buying  or  making  advances  on 
{roods  or  documents  of  title  to  goods  in  the  usual  and  ordinary  course  of 
mercantile  business. 

The  destruction  of  property  by  the  defendant  is  a  conversion  if  done   Dcstructioa 
with  the  intention  oi  destroying  or  appropriating  it.     In  the  hands  of  a   when  a 
iMdlec  the  destruction  through  accident  or  mere  carelessness  of  the  bailee   conversion. 
is  not  a  convcision  :  V>ut  it  is  otherwise  if  so  d(?stroycd  while  in  the 
WTonefal  possession  of  the  defendant,  though  not  with  his  privity,  or  if 
it  18  £unaged  while  he  is  exercising  a  dominion  over  it  inconsistent  with 
the  rights  of  the  real  owner.    (^Jleald  v.  Carey,  21  L.  J.  C.  P.  97.) 

Demand  and  rtfuMol.'] — A  demand  and  refusal  are  evidence  of  a  con-    When  dc- 
venion,  but  this  is  only  presumptive  evidence,  which  is  capable  of  being   niand  and 
rebutted,  as  by  showing  that  at  the  time  of  the  demand  the  defendant   refusHl  a 
coald  not  deliver  the  gootls.     {Swifh  v.  Yovny,  1  Camp.  441.)    Again,    couvei-siou. 
if  a  person  finds  a  chattel,  a  refusal  to  deliver  to  the  real  owner  until  he 
prores  his  title  is  not  necessarily  evidence  of  convereion.    (^Gvnttm  v. 
Smrse,  2  B.  &  B.  447  ;  Clark  v.  Chamberla'm,  2  M.  Ac  W.  78).     "The 
•defendant  was  somewhat  in  the  position  of  a  finder  of  lost  property,  and 
the  trover,  or  finding,  is  innocent  unless  it  is  followed  by  conversion." 
i^Per  Grove,  J,ATi  SiMrkuutn  v.  Fost^r^  11   Q.  B.  Div.  101.)    In  such 
«aaes,  if  it  appear  that  there  was  a  b&nd  fidv  doubt  as  to  the  title,  and 
that  only  a  reasonable  time  was  taken  for  the  purpose  of  clearing  the 
<kmbt,  it  would  not  Ixj  a  conversion.     {Bvrriwgh»  v.  Bayne^  29  L.  J. 
|g-g- 185, 191, /^^r  Bramwell,  B.)    So  a  refusal  by  a  servant  of  a  company 
to  deliver  goods  without  the  order  of  the  company  is  not  a  conversion. 
(Alexander  v.  So^yfftey,  5  J*.  &  A.  247.)    Again,  where  a  person  on  a 
demand  made  on  him  to  deliver  a  document  does  not  deny  the  right  of 
the  penon  demanding  it,  but  says  it  is  in  the  hands  of  his  solicitor,  this 
answer  is  not  cvidenre  of  a  convci"sion.     {Townc  v.  LnviHj  7  C.  B.  608  ; 
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since  his  appointment  as  trustee  has  demanded  lhem»  but  the 
defendant  has  refused  to  deliver,  and  has  sold  them  and  converted 
the  proceeds  of  the  sale  to  his  own  use. 
The  plaintiff  claims  £150  damages. 


Defences : 
1.  Denial 


and  FCC  Cartot  v.  Ilnf/heft,  2  N.  C.  448.)  And  where  the  goods  which  Me 
the  subject  of  the  action  have  been  attached  by  the  order  of  a  Gouit,  in 
an  action  a^inf:t  a  person  who  had  the  goods  in  his  poesefsion  as  hirer 
and  deposited  them  with  the  defendant,  a  refusal  to  deliver  them  by  bim 
is  not  a  conversion.  (  Verrall  v.  RttbiuMft,  2  C.  M.  &  B.  495.)  Thi* 
decision  seems  incnnsi^tcnt  with  the  case  of  l^tU»tt  v.  WilkinMon^  84 
L.  J.  Kx.  22,  Ex.  Ch.,  where  the  defendant,  a  wharfinger  or  wirefaoose- 
man,  who  had  goods  in  his  i>066Cftsion  which  had  been  attached,  and 
whoso  clerk,  on  a  demand  made  (»f  them  by  the  plaintiff,  to  whom  the 
depositor  had  given  a  warrant  for  them,  merely  said  there  was  a  diffi- 
culty, as  there  was  an  attachment,  and  the  defendant  himself  merely 
nskcd  for  time,  but  did  not  refuse  to  deliver,  was  held  guilty  of  a  oon- 
vcrsion. 

Befuml  hy  agents  ^r.]— A  refusal  by  the  defendant's  general  agent 
is  not  sufficient  to  constitute  a  convci'sion,  but  if  an  agent  acts  oiider 
the  special  instructions  of  the  principal,  his  refusal  is  snffirient. 
(Pothonifr  v.  Dawson,  Holt,  N.  P.  383.)  But  it  has  l>een  held  that  a 
refusal  by  the  shop  servant  or  by  the  wife  of  the  defendant  is  sofBcieD: 
without  any  express  directions  from  him.  {Catterall  v.  Kenyotij  3  Q.  BL 
310.) 

What  n^cfJtmry  to  contttiivte  a  dftnandj] — A  demand  of  the  value  c< 
the  goods  is  sufficient.  Ql'lutmnfon  v.  Shirley^  1  Esp.  31.)  This  if.  how- 
ever, a  very  old  case.  It  has  been  held  that  a  demand  to  re-deliver  in 
the  same  condition  as  when  it  came  into  defendant's  possession  is  nut 
sufficient.  {Uv»h worth  v.  Tatfhtr,  3  Q.  B.  699.)  And  a  demand  d 
"  fixtures  '*  is  not  sufficient  a<«  regards  things  which  are  not  fixtures. 

Meantre  of  da  mag  en.'}— The  amount  of  damages  is  the  Taloe  of  ilw 
chattel,  and  the  price  paid  by  a  solvent  vendee  on  a  bond  Hdr  sale  is  the 
criterion  of  value.  {France  y,  Gavd^t,  L.  R.  6  Q.  B.  199,  204.)  But  the 
amount  realized  on  discounting  a  bill  converted  by  the  defendant  vt  not 
such  a  test,  and  the  plaintiff  is  entitled  to  its  full  amount.  {AU^er  v. 
(lo9e,  10  M.  &  W.  576.)  Where  an  unpaid  vendor  is  sued  for  convcxvion 
by  the  vendee,  the  measure  of  damages  is  tlic  diflPerence  between  the 
agreed  price  and  the  actual  value.  (^(^in4*ry  v.  VlalU  29  L.  J.  Ex.  lft.0 
And  where  a  pledgee  converts  the  security  wrongfully,  the  measure  ol 
damages  in  an  action  against  him  by  the  o>%nier  is  the  dififcrcnce  between 
the  amount  advanced  and  the  actual  value.  {Johnson  v.  Stear^  33  L.  J. 
C.  P.  130;  approved  of  in  Do^nald  v.  Stwhling,  L.  R.  1  Q.  B.  585;  axvl 
Halliday  v.  Jlohjatr,  L.  R.  3  Ex.  299,  Ex.  Ch.)  In  trover  for  fixture? 
which  have  l)een  severed,  their  value  when  severed  as  opposed  to  their 
value  as  incident  to  the  structure,  is  only  recoverable,  {JicGrrftirx. 
High,  21  li.  T.  X.  S.  SOS,  per  Keating.  J.)  Special  damans  over  and 
above  the  value  arc,  however,  recoverable,  {liodley  v.  i?«  viu»tf x^  8  Q.  BL 
779  ;  Wood  v.  BelL  25  L.  J.  Q.  B.  148,  231.  But  see  Jiaime  t.  Uvitf. 
9  Ring.  477,  Ex.  Ch.) 

By  3  &  4  Wm.  4,  c.  42,  s.  29,  the  jury  is  cmpowereil  in  this  action  ta 
give  damages  in  the  nature  of  interest  above  the  value  of  the  goods. 

DEPENCE& 

Ben'uil  of  plaintiff  it  tith:'] — The  defendant  when  he  is  not  a  bailee  ar 
agent  may  sot  up  the  title  of  a  third  i^crsou  (^Lenhe  ▼.  Z<»r<^«y,  4  ILk 
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Defence. 

1.  The  defendant  at  the  time  of  the  making  of  the  agree- 
ment hereinafter  mentioned  had  a  lien  on  the  said  horses  to  the 
amount  of  £109  4«.  for  money  payable  to  the  defendant  by  the 

Gr.  972)  ;  and  he  may  do  so  where  he  i«  an  agent  or  bailee,  when  the  ©f  plain- 
bailment  has  been  determined^  or  where  a  third  person  claims  the  goods,  tiff's  title 
{Biddle  v.  Bond,  34  L.  J.  Q.  B.  137.)  The  right  of  a  third  person  cannot 
be  set  up  when  such  person  has  al>andoncd  his  right.  {Bettely  v.  Reed. 
4  Q.  B.  511.  And  see  Ni/^hvlsim  v.  Coopn',  27  L.  J.  Ex.  393.)  A  mere 
wrongdoer  cannot  set  np  the^'MJ?  tertii.  {Jeffrie*  v.  OretU  Western  Bail. 
Co.,  26  L.  J.  Q.  B.  107.) 

JJen,'] — A  right  to  a  lien  on  the  goods,  whether  special  or  general,  ami    2.  Lien, 
a  right  to  the  possession  of  them  until  the  claim  is  satisfied,  is  a  good 
defence  to  conversion  consisting  of  refusal  to  deliver. 

A  special  lien  is  generally  created  by  the  person  in  whose  possession  it    'V^hat  is  a 
is  bestowing  labour  on  it,  for  the  amount  of  his  charges  for  such  labour ;   special 
as  a  miller  with  regard  to  the  fiour  he  grinds,  a  tailor  the  clothes  he   ijcn. 
makes,  a  shipwright  with  regard  to  a  ship  repaired  by  him.    An  inn- 
keeper has  a  lien  on  the  goods  of  his  guests  for  his  charges,  but  he  may 
not  detain  the  clothes  of  his  guest,  as  that  would  be  equivalent  to  an 
imprisonment.    {Suubolf  v.  Al/ord,  3  M.  &  W.  248.)    His  lien  extends 
to  the  goods  of  a  third  person  brought  to  the  inn,  if  they  be  such  as  a 
person  might  ordinarily  be  expected  to  travel  with.    (^Threfall  v.  Bor- 
wick,  L.  R.  7  Q.  B.  711 ;  aif.  in  Ex.  Ch.  L.  R.  10  Q.  B.  210.)    If,  however, 
the  innkeeper  knows  the  thing  belongs  to  a  third  person,  he  has  no  lien  on 
it.    {Broadwoad  v.  Granara,  10  Ex.  417.)    It  seems  the  lien  extends  to 
everything  for  which  the  innkee))er  would  be  liable  in  the  event  of  loss. 
{Thr^€Lll  V.  Bonvickj  supra.)    A  livery-stable  keeper  has  no  lien  on 
hoises  for  their  food,  but  it  is  otherwise  with  regard  to  an  innkeeper, 
unless  he  receives  them  in  his  character  as  livery-stable  keeper  only. 
(^Allen  v.  Smith,  31  L.  J.  C.  P.  306.)    A  trainer  has  a  lien  on  the  horses 
entrusted  to  him.  {Bevan  v.  Waters,  M.  &  M.  236.)  Vendors  of  goods  not    Vendors  of 
sold  on  credit  have  a  lien  for  the  price  on  them  (see  Grice  v.  Richardson,   gootis  sold 
3  Appeal  Cases,  319) ;  and  where  the  purchaser  has  obtained  possession  by    for  cash. 
giving  a  che{]ue  which  is  subsequently  dishonoured,  he  may  maintain 
trover  for  them.    (Howsc  v.  Crowe,  Ry.  &  M.  414.) 

It  is  no  answer  to  a  special  lien  that  the  plaintiif  has  a  set-ofE  of  a 
higher  amount  than  the  claim  on  which  the  lien  is  founded,  unless  there 
has  been  an  agreement  that  one  is  to  be  deducted  from  the  other. 
(Pinttock  V.  Ilarrisan,  3  M.  &  W.  532 ;  WegiU'lin  v.  Collier,  L.  U.  6  H.  L. 
286.) 

A  general  lien  may  be  proved  by  evidence  of  express  agreement    General 
between  the  parties  or  of  their  mode  of  dealing,  or  of  the  general  usage  of   lien. 
other  persons  engaged  in  the  same  employment  or  trade  of  such  notoriety 
that  it  may  be  assumed  to  be  known  to  the  owner  of  the  goods.    The 
instances  of  the  usage  should  be  numerous  and  important.    {Busli/oiih 
▼.  JIadJield,  6  East,  526.)    The  following  persons  have  a  general  lien  : — 
Wharfingers  for  their  general  balance  {Spears  v.  Hartly,  3  Esp.  81)  ; 
calico  printers   {Wei don  v.    Gould,  3   Esp.   268);    bankers   for   their   Bankci-s. 
general  balance  upon  securities,  which,  however,  do  not  include  title 
deeds  ( Wylde  v.  Radford^  33  L.  J.  Ch.  61,  53) ;  nor  securities  con- 
tained m  boxes  dejx>sited  at  the  bankers  for  safe  keeping  only,  and  to 
which  he  has  not  access.    {Lecxe  v.  Martin,  L.  R.  17  Eq.  224.) 

Solicitors  have  a  general  lien  on  papers  coming  into  their  hands  in  the   Solicitors, 
course  of  professional  business.    {S^tvcnsvn  v.  Jilakelock,  1  M.  k  S.  535.) 
But  a  solicitor  to  the  official  liquidator  of  a  company  being  wound  up 
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said  A.  B.  for  and  in  relation  to  the  breaking-in  and  training 
of  the  said  horses  and  for  their  keep. 

2.  Whilst  the  said  horses  were  in  the  possession  of  the  de- 
fendant for  the  purposes  aforesaid,  and  before  the  said  A.  B. 
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has  no  lien  for  his  costs  on  the  file  of  proceedings  in  the  winding-up  and 
the  documents  relating  thereto  (J5r  parte  Pvlbrook^  L.  R.  4  Ch.  627)  ; 
nor  to  the  books  of  account  of  a  bankrupt  as  against  the  trustee. 

As  to  the  lien  of  carriers,  see  Wilt  ah  ire  Inm  Co.  v.  Great  Wenterm 
Bail  Co.,  L.  B.  6  Q.  B.  776,  777,  Ex.  Ch.)  A  usage  of  carriers  to  retain 
goods  under  a  general  lien  as  against  the  consignee  will  not  interfere 
with  the  consignor's  right  to  stop  t»  transitu.  {Oppenh4»im  v.  IIumcII, 
8  H.  k  P.  42.)  And  a  right  of  lien  against  a  consignor  will  not  justify 
retention  as  against  the  consignee.     (^Butler  v.  WooUot,  2  N.  R.  64.) 

Bj  the  97th  section  of  the  Railway  Clauses  Consolidation  Act,  1845, 
railway  companies  who  have  incorporated  that  Act  into  their  special  Act, 
arc  empowered  on  non-payment  "  of  tolls  due  to  them  in  respect  of  any 
carriage  or  goods  "  to  detain  and  sell  such  carriage  or  goods,  or  in  case  of 
their  removal  from  the  company's  premises,  any  other  carriages  or  gooda 
])elonging  to  the  party  liable  to  pay  such  tolls,  and  out  of  the  proceeds 
to  retain  the  amount  due  for  tolls,  and  the  chaiiges  and  expenses  of  the 
detention  and  sale.  This  provision  only  applies  to  the  property  of 
persons  or  companies  running  their  own  waggons,  &c.,  on  the  company's 
lincH,  and  not  to  goods  carried  by  the  company  as  carriers.  (  Walli*  r. 
Londtm  <J-  Strnth-  }ye»tem  Rail.  Co.,  L.  R.  5  Ex.  62.) 

Insurance  brokers  have  a  general  lien  fir  balances  even  as  against  an 

agent,  unless  they  have  notice  that  he  is  an  agent.    QMaanss  v.  Hender- 

xofij  1  East,  336 ;  I^mJier  v.  Smith,  4  App.  Cas.  1.)   Factors  have  a  general 

lien  on  goods  which  come  into  their  nands  as  factors.    (^Diron  t.  Stan*- 

Jii'ld,  10  C.  B.  399.) 

The  English  consignee  of  a  M'est  Indian  plantation  has  a  lien  on  the 
plantation  in  respect  of  a  balance  due  to  him  from  the  proprietor  of  the 
plantation.    {Chamhern  v.  Daridmn,  L.  R.  1  C.  P.  296,  305.) 

When  a  general  lien  has  been  judicially  established  in  the  case  of  any 
class  of  persons  or  traders,  it  becomes  a  part  of  the  law  merchant,  and 
judicial  notice  must  be  taken  of  it.  (^Brundao  v.  Bamett,  3  C.  B.  519, 
630.) 

Waiver  or  difsolvtion  of  lien.'] — Tf  a  person  on  a  demand  of  the  goods 
instead  of  relying  on  the  lien,  claims  them  as  his  own,  or  claims  to  bold 
them  for  a  debt  due  to  a  third  party,  he  thereby  loses  his  lien.  (Sec 
Boardman  v.  Sifl,  1  Camp.  410,  n. ;  and  Birku  v.  Bichard*,  4  M.  &  Gl. 
674.)  So  if  a  person  having  a  particular  lien  claims  to  hold  the  goods 
for  two  distinct  liens  (^A'er/ord  v.  Mvndtl,  28  L.  J.  Ex.  3U3)  ;  or  for  an 
old  balance  as  well.  {Jme*  v.  Tarietvn,  9  M.  &  W.  613.)  Parting  with 
the  possession  generally  destroys  the  lien  (Scott  v.  Neteington,  1  M.  &  Rob. 
252) ;  even  though  they  afterwards  ccime  lawfully  into  the  creditor *j< 
poFfcssion  {Ilartly  v.  JUtchcorlt,  1  Stark.  408;  Jonrn  v.  Pearle,  lb.,  666)  ; 
or  though  they  are  taken  by  the  sheriff  in  execution  at  the  lien  holder's 
E^uit  against  the  owner  {Jacvh$  v.  Latour,  6  Bing.  130)  ;  or  where,  after 
delivering  them  to  a  carrier,  he  afterwards  stops  them  in  tratutitv. 
(Swelt  V.  Pym,  1  East.  4.)  A  shipowner  entitled  to  a  lien  on  goods  until 
the  delivery  of  good  bills  for  the  freight,  having  taken  and  negotiated  a 
Kill  for  the  freight,  this  was  held  to  have  destroved  the  lien.  (Homcastle 
V.  Farran,  3  B.  &  A.  497.) 

If  the  goods  are  fraudulently  taken  out  of  the  possession  of  the  person 
having  a  lien,  if  he  without  force  retakes  possession  his  lien  reTivea. 
(Wallace  y.  Woodgate,  Ry.  &  M.  193.)  Though  an  insurance  broker  who 
parts  ^ith  the  policy  on  which  he  has  a  lien  loses  the  right,  yet  if  it  again 
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was  adjudicated  a  bankrupt,  an  agreement  in  writing  was  made 
between  the  said  A.  B.  and  the  defendant  that  the  defendant 
should  have  liberty  to  sell  the  said  horses  for  the  best  price  he 
eould  obtain  for  them,  and  retain  out  of  the  purchase-money 
any  sum  which  he  was  entitled  to  by  way  of  lien  on  the  said 
hones. 

8.  The  defendant  sold  the  said  horses  in  pursuance  of  the 
said  agreement,  and  the  proceeds  of  the  said  sale,  viz.,  X50 
were  not  sufficient  to  satisfy  the  defendant's  said  lien. 

8.  Claim  for  Trover  of  a  Watch. 

The  plaintiff  has  suflTered  damage  by  the  defendant  wrongfully 
depriving  him  of  a  gold  watch  belonging  to  the  plaintiflT,  and 
converting  the  same  to  his  own  use  after  a  demand  from  the 
plaintiff  tor  its  delivery. 

The  plaintiff  claims  £40  damages. 

Defence. 

The  defendant  bought  the  said  watch  in  the  city  of  London 
in  market  overt,  and  he  became  the  purchaser  bond  fide,  and 
without  any  knowledge  that  the  plaintiff  was  the  true  owner 
thereof. 

Bepiy. 

1 .  The  plaintiff  joins  issue  upon  the  defence. 

2.  He  says  further  that  the  said  watch  was  stolon  from  him 
hy  one  A.  B.  The  said  A.  B.  was  on  the  11th  of  September, 
1880, -prosecuted  to  conviction  by  the  plaintiff,  and  on  the  day 
following  and  when  the  said  watch  was  in  the  defendant's  pos- 
session the  plaintiff  demanded  delivery  of  the  same,  and  such 
delivery  was  refused. 

oomes  into  his  poasession  his  right  revives.    (Zevi  v.  Barnard^  8  Taunt. 
149.) 

Though  the  claim  by  virtue  of  which  a  person  is  entitled  to  a  lien   I5ar  of  debt 
becomes  barred  by  the  Statute  of  Limitations,  this  does  not  destroy  the  docs  not 
lien.    iSpean  v.  Ilartlijy  3  Esp.  81.)  affect  lien. 

Steppage  in  trarutitu.'] — The  right  which  an  unpaid  vendor  has  of  Stoppaffo 
stopping  goods  in  transitu  to  the  purchaser  before  delivery  may  be  set   infrnnsUu, 
np  in  an  action  by  the  vendee  against  the  vendor.    The  subject  of 
stoppage  in  trojutitu  has  been  referred  to  under  the  title  of  "  Stoppage 
in  trantUu**    bee  further,  Lirkbarrow  v.  Mastyn,  1  Smith's  Lead.  Cas., 
7th  ed.,  756. 
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4.  Claim  lij  Owner  and  Bonotver  of  a  Chattel  for  its 

Conversioiu 

1.  On  the  iBt  of  January,  1880,  the  plaintiff  A.  B.  lent  to 
the  plaintiff  C.  D.  a  phaeton,  the  property  of  the  plaintiff  A.  B. 

2.  While  the  said  phaeton  was  in  the  possession  of  the  said 
plaintiff  C.  D.,  the  defendant  seized  the  same  and  remoTed  it 
from  the  premises  of  the  plaintiff  C.  D.,  and  thoagh  both  the 
plaintiffs  A.  B.  and  C.  D.  demanded  its  return,  sold  it  and  con- 
verted the  proceeds  to  his  own  use. 

The  plaintiff  A.  B.  or  in  the  alternative  the  plaintiff  C.  D. 
claims  XlOO  damages. 

Defence, 

1.  At  the  time  when  the  defendant  seized  and  removed  the 
said  phaeton  the  plaintiff.  C.  D.  was  tenant  of  the  defendant's 
house  in  Mayfair,  and  a  large  sum  was  then  due  and  owing  to 
the  defendant  in  respect  of  arrears  of  rent. 

2.  The  defendant  distrained  upon  the  said  premises  for  the 
said  arrears  of  rent  and  seized  the  said  phaeton  which  was  sold 
in  due  course,  and  the  proceeds  applied  to  the  payment  of  the 
said  arrears  of  rent. 

8.  The  defendant  denies  that  the  plaintiff  A.  B.  had  at  the 
time  of  the  said  distress  or  sale  any  property  whatever  in  the 
said  phaeton. 

Reply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 


5.  Claim  against  a  Patnibrdker  for  Loss  of  a  Pledge, 

The  plaintiff  has  suffered  damage  by  the  defendant  failing  to 
re-deliver  to  him  a  silver  trophy  cup  which  he  deposited  with 
the  defendant  as  security  for  an  advance,  and  which  he  demanded 
from  the  defendant  before  action  brought,  accompanying  soch 
demand  with  a  tender  of  the  monies  advanced  and  all  intemL 

Particulars  of  damage : — 

Value  of  the  said  cup .        .        ,        .         ^         f  75 

The  plaintiff  claims  £75. 


J 


TRUSTS. 


571 


Defence. 

1.  The  said  cup  while  in  the  defendant's  custody  was  destroyed 
by  an  accidental  fire  originating  on  adjoining  premises,  and 
extending  to  the  defendant's  shop  without  any  negligence  on 
his  part. 

Reply, 
The  plaintiff  joins  issue  on  the  statement  of  defence. 


Trusts  (tf). 
Breach  of  Trust 

1.  By  a  settlement  dated  July  3rd,  1872,  on  the  marriage  of 
the  plaintiffs'  father  and  mother,  of  which  the  defendants  A.  B. 


(a)  By  the  7th  section  of  the  Statute  of  Frauds  it  is  enacted  that "  all 
declarations  or  creations  of  trusts  or  confidences  of  any  lands,  tene- 
ments, or  hereditaments,  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust, 
or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void  and 
of  none  effect." 

The  stiitute  extends  to  copyholds  and  leaseholds,  but  not  to  chattels 
personal,  and  it  cannot  be  invoked  by  a  defendant  to  support  a  fraud. 
\jDavU  V.  OUyy  35  Beav.  208.) 

Note  that  the  statute  does  not  require  trusts  to  be  declared  in  writing, 
but  only  that  they  shall  be  proved  by  some  documentary  evidence. 
iFoTiter  V.  Uall,  6  Ves.  315.) 

Trusts  are  express,  implied,  or  coruttrurtive. 

Express  private  trusts  are  executed  or  executory  ;  in  the  latter  case, 
t.r.,  wnen  the  person  creating  the  trust  has  merely  indicated  his  intention 
in  general  terms,  leaving  the  Court  to  effect  the  necessary  conveyance 
and  settle  the  proper  limitations,  more  regard  is  had  to  the  intention  of 
the  creator  of  the  trust  than  in  the  former  case,  where  he  has  carefully 
acted  as  his  own  conveyancer.  An  express  trust,  if  voluntary,  will  not 
be  enforced  by  the  Courts  unless  it  has  been  perfected  by  conveyance, 
or  the  donor  has  constituted  himself  a  trustee  for  the  donee,  or  has  done 
all  in  his  power  to  perfect  the  assignment.  QKeJcewich  v.  Manning,  1 
De  O.  M.  &  G.  176.  Cf.  Jiaddcley  v.  Baddelcy,  9  Ch.  Div.  114.)  Of 
conrBe  a  voluntary  conveyance  may  be  avoided  if  fraudulent  against 
creditors  under  13  Eliz.  c.  5,  or  against  purchasers  under  27  KHz.  c.  13, 
or  the  Bills  of  Sale  Act,  1882,  or  ttie  Bankruptcy  Act,  1883.  Trusts  for 
the  benefit  of  creditors  arc  revocable  except  as  against  such  cixxlitors  as 
have  been  informed  of  the  existence  of  the  trust  and  have  thereupon  for- 
borne to  exercise  their  legal  rights  against  the  debtor.  {Johns  v.  James, 
8  Ch.  Div.  744.) 

For  the  creation  of  a  trust  three  things  must  be  certain.  The  words 
used  must  be  imperative  or  certain,  and  the  objects  and  subject-matter 
of  the  trust  must  likewise  be  certain.    '*  If,*'  said  Lord  Langdale,  M.  R., 
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and  one  C.  D.  were  trustees,  the  plaintiffs  arc  absolutely  entitled 
to  the  settled  property  on  the  deaths  of  their  father  and  mother. 
2.  On  August  5,  1874,  C.  D.  died,  and  the  defendant  E.  F. 
was  appointed  in  his  place. 


in  Knight  v.  Xnig?tt,  3  Beav.  172,  11  CI.  &  Fin.  513,  "the  plvef  accom- 
panies  his  expression  of  wish  or  request  by  other  words  from  which  it  is 
to  be  collected  that  he  did  not  intend  the  wish  to  be  imperative,  or  if  it 
appears  from  the  context  that  the  first  taker  was  intended  to  have  a  dis- 
cretionary power  to  withdraw  any  indefinite  part  of  the  subject  from  the 
object  of  the  request,  or  if  the  objects  are  not  such  as  may  hi  ascertained 
with  suflScient  certainty,  no  trust  is  created."  (Cf.  Hntchinton  v. 
Tcnnant,  8  Ch.  Div.  540  ;  BatMon  y.  Lard  Penrhyn,  4  App.  Cas.  51.) 

Purchasers  were  formerly  under  an  onerous  liability  to  see  to  the  appli- 
cation  of  purchase  or  other  moneys  paid  to  trustees  without  the  consent 
of  their  cvstuu  qve  trujftg,  but  it  is  now  provided  by  s.  36  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  as  follows  :  "  The  receipt  in 
writing  of  any  trustees  or  trustee  for  any  money,  securities,  or  other  per- 
sonal i>roi)erty  or  effects,  payable,  transferable,  or  deliverable  to  them  or 
him  under  any  trust  or  power,  shall  be  a  sufi&cient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying,  transferring,  or 
delivering  the  same  from  seeing  to  the  application  or  being  answerable 
for  any  loss  or  misapplication  thereof.  This  section  applies  to  trusts 
created  either  before  or  after  the  commencement  of  this  Act."  The 
former  statutes  on  the  same  subject  applied  only  to  money. 
Kcsultiug  Resulting  trusts  arise  where  a  purchaser  takes  a  conveyance  or  assi^- 

trubts.  ment  in  the  name  of  a  stranger,  who  in  such  a  case  is  held  to  be  a  mere 

trustee  for  the  person  who  really  paid  the  purchase-money.  But  this 
would  not  be  so  if  the  purchaser  intended  a  gift,  or  the  relationship  of 
the  parties  was  such  that  the  law  would  presume  an  intention  by  the 
})urchaser  to  advance  the  person  in  whose  name  he  took  the  conveyance. 
The  presumption  of  advancement  arises  where  the  person  in  whose  name 
the  purchase  is  taken  is  the  legitimate  child  of  the  purchaser,  or  the 
latter  stands  towards  him  or  her  in  loro  jtarentU,  It  likewise  arises 
t\'hen  a  huslmnd  purchases  in  the  name  of  his  wife.  (^Currant  v.  Jago,  I 
Coll.  Ch.  Cas.  261  ;  Jte  Eyityn's  Truttit,  6  Ch.  Div.  115  ;  Bennett  v. 
Bennett,  10  Ch.  Div.  474.) 

A  resulting  trust  also  arises  where  tlic  settlor  conveys  property  on 
trusts  which  do  not  exhaust  the  whole  estate  conveyed.  {Pannell  v. 
Ilingftton,  3  Sm.  ic  Giff.  344.) 

If  it  should  happen  that  the  ])erson  beneficially  entitled,  whether  as 
settlor  entitled  to  a  resulting  trust  in  his  favour,  or  as  emtvi  qne  iruxf, 
hhould  die  intestate,  without  heirs  or  next-of-kin,  a  distinction  is  to  be 
obseiTcd.  If  the  property  is  realty,  the  trustee  takes  it  beneficially,  but 
if  it  be  personalty,  the  Crown  takes  it  as  btmu  raeantia,  unless  the  trustee 
is  also  executor.  Since  the  statute  1  Will.  4,  c.  40,  where  a  testator  makes 
no  disposition  of  his  ix^iisonal  estate  (which  vests  in  his  executor),  as  to 
wills  made  after  Sept.  1,  1830,  the  executor  is  to  be  deemed  by  the  Court 
of  Equity  to  be  a  trustee  for  tlie  persons,  if  any,  who  would  be  entitled, 
under  the  Statute  of  Distributions,  in  rcsi)ect  of  any  residue  not  expressly 
disposed  of,  unless  it  shall  appear  by  the  will  that  the  executor  was 
Intended  to  take  beneficially.  The  executor  is  now  bound,  as  against  the 
next-of-kin,  to  show  that  it  was  intended  that  he  should  take  bencficialh*. 
{Harrison  v.  Ilarrmm,  2  H.  Ac  M.  237.) 
Implied  Implied  trusts  may  arise  out  of  joint- tenancies  upon   purchases  ur 

trusts,  mortgages  made  by  two  or  more  jointly,  and  out  of  commercial  purchases^ 

as  to  which  see  Sncll  on  Equity,  5th  ed.,  p.  133. 
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3.  On  December  1st,  1870,  the  plaiutifTs'  father  died. 

4.  On  January  Ist,  1880,  the  plaintiffs'  mother  died. 

5.  The  defendants  have  committed  the  following  breaches  of 
trust  by — 

(a.)  Sale  of    £3000   Bank   Stock    and  investment  of  the 
proceeds  in  the  business  of  the  defendant  A.  B. ; 


Constructive  trnsts,  /.^.,  trnsts  which  arise  by  construction  of  equity, 
apart  from  the  intention  of  the  parties,  as  in  the  case  of  equitable  liens, 
Bach  as  a  vendor's  lien  for  unpaid  purchase-money,  a  vendee's  lien  for 
prematurely  paid  purchase-moTiey,  and  a  trustee's  or  part  owner's  lien  for 
charges  in  preserving  or  renewing  the  trust  property,  are  the  third  class. 

It  is  beyond  the  scoj)e  of  this  note  to  state  the  whole  of  the  rules  of 
law  and  equity  which  have  been  held  applicable  to  the  office  of  a  trustee. 
Any  one  of  the  reMtutJt  que  trustg  is  entitled  to  bring  hi»  action  against 
the  trustee  to  have  the  trusts  carried  into  execution,  subject,  of  course,  to 
the  risk  of  being  compelled  personally  to  bear  the  costs  of  the  action,  if  it 
ahoald  turn  out  to  be  frivolous  or  vexatious. 

It  may  be  laid  down  generally  that  the  duty  of  a  trustee  is  to  take  the 
flame  care  of  the  trust  property  as  a  prudent  [person  would  take  of  his  own 
property.  He  is  further  bound  to  follow  all  the  directions  contained  in 
the  instrument  or  instruments  creating  the  trust.  In  a  very  recent  case, 
Speight  v.  Garn?t,  22  Ch.  Div.  727,  which,  however,  is  now  under  appeal 
to  the  House  of  I^ords,  the  law  was  explained  by  the  Court  of  Appeal : — 
^  A  trustee  is  bound  to  conduct  the  business  of  the  trust  in  the  same  way 
in  which  an  ordinary  prudent  man  of  business  conducts  his  own,  and  has 
no  further  obligation.  He  may  employ  brokers  and  agents  in  cases  in 
which  they  are  employed  in  the  ordinary  couree  of  business.'*  In  this 
case  a  trustee,  with  tlie  consent  of  his  cexfuU  que  truntj  employed  a  broker 
for  the  investment  of  £15,000  of  the  trust  funds  in  Corporation  Stocks. 
On  the  day  before  the  next  settling-day  the  broker  brought  to  the  trustee 
a  bought  note  and  obtained  the  £15,000  from  him,  on  the  statement  that 
the  money  would  have  to  be  paid  next  day.  The  space  left  in  the  bought 
note  for  the  date  of  the  settling  day  was  not  fiUed  up,  and  no  charge  was 
inserted  for  commission.  The  broker  never  acquired  the  securities,  but 
appropriated  the  money  to  his  own  puri)08e9,  as  was  discovered  about  a 
week  afterwards,  when  he  became  bankrupt.  A  few  days  after  the  pay- 
ment the  tnistee  had  inquired  of  the  broker  whether  the  securities  were 
readj,  and  was  told  it  would  take  some  time  to  obtain  them.  On 
sabaeqnent  occasions  similar  excuses  were  given.  There  was  evidence 
that  about  a  fortnight  was  generally  required  to  get  corporation  bonds 
completed  when  obtained  direct,  the  broker  holding,  in  the  meantime, 
a  banker's  receipt  for  the  money.  Evidence  was  given  that  the  form 
of  the  bought  note  would  indicate  to  brokers,  though  probably  not 
to  others,  that  the  bonds  were  to  be  procured  from  the  corporation 
direct : — Held  (reversing  the  judgment  of  Bacon,  V.-C.)  that  the  trustee, 
having  acted  in  the  ordinary  course  of  business,  was  not  liable  to  make 
good  the  loss  occasioned  by  the  embezzlement  of  the  trust  moneys  by  the 
broker. 

Unless  expressly  awarded  it  by  the  person  creating  the  trust,  a  tnistee 
is  not  allowed  any  remuneration.  "  A  trustee  shall  not  profit  by  his 
trust."  Even  if  he  be  a  solicitor,  he  may  only  have  his  costs  out  of 
pocket,  that  is,  in  the  absence  of  a  stipulation  in  the  will  or  deed  creating 
the  trust  that  he  shall  be  allowed  to  charge  for  his  professional  services. 
8ach  a  dause  will  only  allow  him  to  charge  for  services  strictly  profes- 
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(b.)  Sale  of  leasehold  property  worth  £5000  to  G.  H.  for 
£1000  (without  taking  any  proper  steps  to  ascertain 
its  value,  or  to  obtain  such  value). 

The  plaintiffs  claim — 

(1.)  The  replacement  of  £3000  Bank  Stock  and  £5  per 
cent,  interest  on  the  proceeds  of  the  Bank  Stock  sold 
from  the  date  of  sale  till  replacement ; 

(2.)  Payment  of  £4000  and  interest  at  £5  per  cent,  per 
annum  from  the  date  of  the  sale. 
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sionaly  and  not  for  acts  which  an  executor  or  trustee  need  not  employ  a 
solicitor  to  do.  (^Harbin  v.  JDarley,  28  Beav.  325.)  There  is,  however, 
nothing  to  prevent  a  person  bargaining  before  he  accepts  the  office  of 
trustee  that  he  should  be  remunerated  for  his  trouble.  QAyliffe  r.  Murray, 
2  Atk.  58.)  Upon  the  principle  that  a  trustee  may  not  profit  by  his  trust, 
a  trustee  may  not  reserve  to  himself  the  shooting  over  the  trust  estate,  or 
charge  the  nominal  value  if  he  buy  up  debts  at  an  undervalue,  nor  use 
the  trust  fund  in  trade,  paying  interest  for  it.  These  remarks  apply  to 
constructive  trustees,  as  agents,  as  weU  as  to  express  trustees. 

The  extent  and  limits  of  the  liability  of  one  trustee  for  the  receipts  of 
another  are  explained  in  the  notes  to  the  leading  case  of  Towkley  v. 
Sherburne,  2  Wo.  k.  Tudor's  Lead.  Cas.  p.  870.  A  mere  receipt  given  for 
the  sake  of  conformity  imposes  no  liability  on  the  trustee  if  his  co-trustee 
should  embezzle  the  money  expressed  to  be  received. 

A  trustee  is  liable  for  any  loss  resulting  tern  improper  investments. 
(Gf.  Lewin  on  Trusts,  252,  et  geqJ)  The  trustee  may  be  chaiged  by  the 
Court  with  more  than  £4  per  cent.,  or  even  with  compound  interest,  in 
some  cases  of  breach  of  trust.  It  is  not  easy  to  lay  down  any  positive 
rules  as  to  the  manner  in  which  the  discretion  of  the  Court  will  be  exer- 
cised, but  the  result  of  the  cases  is  stated  by  a  learned  author  (Snell  on 
Equity,  p.  167)  to  be  that  more  than  £4  per  cent,  will  be  chaiged  in  the 
following  cases : — 

(1.)  Where  the  trustee  ought  to  have  received  more,  or  where  he  had 

improperly  called  in  a  mortgage  carrving  5  per  cent, ; 
(2.)  Where  he  had  actually  receiv«i  more  than  4  per  cent. ; 
(3.)  Where  he  must  be  presumed  to  have  received  more,  as  if  he  has 
traded  with  the  money,  in  which  case  the  cestui  que  trust  has 
at  his  option  to  take  the  profits  actually  obtained; 
(4.)  Where  the  trustee  is  guilty  of  direct  breaches  of  trust  or  gross 
misconduct. 
See  also  Emmet  v.  Emmet,  17  Ch.  Div.  142. 

As  to  the  power  of  executors  and  trustees  to  pay,  compound,  and  com- 
promise debts  and  claims,  see  the  Conveyancing  and  Law  of  Property 
Act,  1881,  by  which  it  is  enacted,  s.  37  : — 

(1.)  An  executor  may  pay  or  aUow  any  debt  or  claim  on  any  evidence 
that  he  thinks  sufficient ; 

(2.)  An  executor,  or  two  or  more  trustees  acting  together,  or  a  sole 
acting  trustee  where,  by  the  instrument  if  any  creating  the  trust,  a  sole 
trustee  is  authorised  to  execute  the  trusts  and  powers  thereof,  may  if,  and 
as  he  or  they  think  fit,  accept  any  composition  or  any  security,  real  or 
personal,  for  any  debt,  or  for  any  property,  real  or  personal,  claimed,  and 
may  allow  any  time  for  payment  of  any  debt,  and  may  compromise,  com* 
pound,  abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt. 
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Execution  of  Trust, 

1.  By  a  settlement  dated  June  10th,  185G,  upon  trust  for 
A.  B.  and  C.  B.  respectively  for  life,  with  remainder  for  their 
children  who  should  attain  21,  the  following  property  was 
assured : — 

(a.)  A  sum  of  £5735  145.  2d.  Consolidated  £3  per  Cent. 
Annuities ; 

(b.)  £4000  invested  on  mortgage  of  land  at  X ; 

account,  claim,  or  thing  ^'hatcver  relating  to  the  testator's  estate  or  to  the 
trust,  and  for  any  of  those  purposes  may  enter  into,  give,  execute,  and  do 
9uch  agreements,  instruments  of  composition  or  arrangement,  releases, 
and  oiher  things  as  to  him  or  them  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by  any  act  or  thing  so  done  by  him  or 
them  in  good  faith. 

(3.)  As  regards  trustees,  this  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to 
the  prorisions  therein  contained. 

(4.)  This  section  applies  to  executorships  and  trusts  constituted  or 
created  either  before  or  after  the  commencement  of  this  Act. 

The  remedy  of  a  cestui  que  trust  against  a  trustee  for  breach  of  trust   Remedies 
may  be  barred  by  acquiescence  or  waiver  (Re  CrosSy  Ilaytor  v.  ThnUoHj  of  cestuis 
20  Ch.  Div.  109)  on  the  part  of  the  cestui  que  trust  not  under  disabiUty,  que  trust, 
or  by  the  fact  that  the  cestuis  que  trust,  even  if  under  disability,  procured 
the  commission  of  the  breach  of  trust  by  their  own  fraud,  or  by  a  release 
and  confirmation  by  the  cettui  que  trust  acting  with  full  knowledge  of 
the  facts  of  the  case.    {Brice  v.  Stokes,  2  W.  &  Tud.  L.  C.  870 ;  Stanley  v. 
Stanley,  7  Ch,  Div.  590  ;  Lloyd  v.  Attwood,  3  De  G.  &  J.  650.) 

It  is  now  provided  by  the  R.S.C.  1883,  Order  LV.,  for  the  determina-  Determina* 
tion  of  certain  questions  affecting  trust  estates,  without  administration  of  tion  of 
the  whole  trust,  as  follows : — The    executors  or  administrators  of  a  questions 
deceased  person,  or  any  of  them,  and  the  trustees  under  any  deed  or  instni-  arising  in 
ment,  or  any  of  them,  and  any  person  claiming  to  be  interested  in  the   regard  to 
relief  sought  as  creditor,  devisee,  legatee,  next-of-kin,  or  heir-at-law,  or  trusts, 
customary  heir  of  a  deceased  person,  or  as  cestui  que  ^/tr*^  under  the  trust 
of  any  deed  or  instrument,  or  as  claiming  by  assignment  or  otherwise 
under  any  such  creditor  or  other  person  as  aforesaid,  may  take  out  as  of 
course  an  originating  summons,  returnable  in  the  chambers  of  a  judge  of 
the  Chancery  Division,  for  such  relief  of  the  nature  or  kind  following  as 
may  by  the  summons  be  specified,  and  as  the  circumstances  of  the  case 
may  require  (that  is  to  say),  the  determination,  without  an  adminis- 
tration of  the  estate  or  trust,  of  any  of  the  following  questions  or 
matters : — 

(a.)  Any  question  affecting  the  rights  or  interests  of  the  person 
claiming  to  be  creditor,  devisee,  legatee,  next-of-kin,  or  heir- 
at-law,  or  cestui  que  trust  ; 
(J.)  The  ascertainment  of  any  class  of  creditors,  legatees,  devisees, 

next-of-kin,  or  others ; 
(c,)  The  furnishing  of  any  particular  accounts  by  the  executors,  or 
administrators,  or  trustees,  and  the  vouching  (when  necessary) 
of  such  accounts ; 
(rf.)  The  payment  into  Court  of  any  money  in  the  hands  of  the 
executors,  or  administrators,  or  trustees ; 
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(c)  One-fifth  of  the  residuary  estate  of  D.,  deceased,  subject 

to  a  prior  life  interest. 
2.  On  August  15th,  1862,  C.  B.  died. 
8.  On  February  18th,  1875,  A.  B.  died. 
4.  On  September  10th,  1879,  D.  died. 
6.  A.  B.  and  C.  B.  had  five  children  only,  of  whom  the  plaintiff 
8  one. 

New  prae-  (e.')  Directing  the  execntors,  or  administratorR,  or  trastees  to  do  or 

tice  for  de*  abstain  from  doing  any  particular  act  in  their  character  as 

termining  such  executors,  or  uiministrators,  or  trustees  ; 

questions  of  (/.)  The  approval  of  any  sale,  pnrcha^,    compromise,  or  other 

administra-  transaction ; 

tion.  (^.)  The  determination  of  any  question  arising  in  the  administration 

of  the  estate  or  trust. 
Any  of  the  persons  named  in  the  last  preceding  rule  may  in  like  manner 
apply  for  and  obtain  an  order  for— 

(a.)  The  administration  of  the  personal  estate  of  the  deceased  ; 
lb.)  The  administration  of  the  real  estate  of  the  deceased  ; 
(<*.)  The  administration  of  the  trust. 
The  i)er8ons  to  be  served  with  the  summons  under  the  last  two  preceding 
Rules  in  the  first  instance  shall  be  the  following  (that  is  to  say)  : — 

A.  Where  the  summons  is  taken  out  by  an  executor  or  administrator, 
or  trustee : 

(a.)  For  the  determination  of  any  question  under  sub-sections  (a), 

(0>  (/)>  ^^  (^)»  of  Rule  3,  the  persons,  or  one  of  the  |xjrsonj*, 

whose  rights  or  interests  are  sought  to  be  affecteii ; 
(2>.)  For  the  determination  of  any  question,  under  sub-section  (i)  of 

Rule  3,  any  member,  or  alleged  member  of  the  class ; 
(c.)  For  the  determination  of  any  question,  under  sub-section  (c)  of 

Rule  3,  any  person  interested  in  taking  such  accounts  ; 
•  (<2.)  For  the  determination  of  any  question,  under  sub-section  (^d)  of 

Rule  3,  any  person  interested  in  such  money  ; 
(e.)  For  relief  under   sub-section  (a)  of  Rule  4,  the  residuary 

legatees,  or  next  of  kin,  or  some  of  them  ; 
(/.)  For  relief    under  sub-section  {b)  of    Rule  4,  the  residuaiy 

devisees,  or  heirs,  or  some  of  them  ; 
(^.)  For  relief  under  sub-section  (e)  of  Rule  4,  the  cestuU  qw  trv4t, 

or  some  of  them ; 
(A.)  If  there  are  more  than  one  executor  or  administrator,  or  trus- 

tee,  and  they  do  not  all  concur  in  taking  out  the  summons, 

those  who  do  not  concur. 

B.  Where  the  summons  is  taken  out  by  any  person  other  than  the 
executors,  administrators,  or  trustees,  the  said  executors,  administrators 
or  trustees. 

The  Court  or  a  judge  may  direct  such  other  persons  to  be  served  with 
the  summons  as  they  or  he  may  think  fit. 

The  application  shall  be  supported  by  such  evidence  as  the  Court  or  a 
judge  may  require,  and  directions  may  be  given  as  they  or  he  may  think 
just  for  the  trial  of  any  questions  arising  thereout. 

It  shall  be  lawful  for  the  Court  or  a  judge  upon  such  summons  to  pro- 
nounce such  judgment  as  the  nature  of  the  case  may  require. 

The  Court  or  a  judge  may  give  any  special  directions  touching  the 
carriage  or  execution  of  the  judgment,  or  the  service  thereof  upon  per- 
sons not  parties,  as  they  or  he  may  think  just. 

It  shall  not  be  obligatory  on  the  Court  or  a  judg*^*  to  pronounce  or 
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C.  The  defendants  are  the  present  trustees  of  the  settlement. 

The  plaintiff  claims — 

(1.)  Execution  of  the  trusts  of  the  settlement ; 
(2.)  All  necessary  accounts  and  inquiries  ; 
(8.)  A  receiver. 

Claim  agaiiut  Trusieefor  Breach  of  Trust  in  Tnvesiing  the 
Trust  Fumls  in  Tra4.lin4j  Speculations, 

1.  By  the  will  dated  the  14th  of  May,  1853,  of  A.B., 
deceased,  and  of  which  the  defendants  0.,  P.,  and  Q.  were  and 
are  the  trustees,  the  sum  of  £10,000  was  bequeathed  to  the 
defendants  in  trust  to  invest  as  therein  mentioned,  and  to  pay 
the  income  of  the  investments  to  X.  for  life,  and  after  his 
death  to  the  plaintiff  and  to  the  defendant  R.  in  equal  shares, 
with  divers  remaindei"s  over. 

2.  A.B.  died,  and  the  defendants  0.,  P.,  and  Q.,  who  were 
appointed  executors  of  his  will,  proved  the  same. 

3.  X.  died  on  the  Ist  of  June,  1870. 

4.  The  defendants  0.,  P.,  and  Q.  have  committed  tlie 
following  breach  of  trust,  viz.  : — 

Sale  of  £5,000  Bank  Stock,  in  which  the  said  £10,000  was 
invested,  and  investment  of  the  proceeds  in  the 
business  of  the  defendants  0.  &  P. 

The  plaintiffe  claim — 

(1.)  The  replacement  of  the  £5,000  Bank  Stock  ; 
(2.)  The  profits  made  by  the  defendants  0.  &  P.  in  the  said 
business  by  the  use  of  the  said  stock. 


make  a  jadgmcnt  or  order,  whether  on  summons  or  otherwise,  for  the 
afiministTation  of  any  trust,  or  of  the  estate  of  any  dcccasccl  j)er8oii,  if 
the  questions  between  the  parties  can  be  properly  determined  without 
sach  judgment  or  order. 

When  any  summons  under  Rules  3  and  4  of  this  order  has  been  taken 
oat,  every  subsequent  summons  relating  to  the  same  estate  or  trust  shall 
be  marked  with  the  name  of  the  ju:lge  to  whom  for  the  time  being  th(> 
matter  is  assigned,  and  in  case  any  sucli  subsequent  summons  shall  be 
marked  with  the  name  of  another  judge,  it  shall  be  the  duty  of  the  exc- 
cators,  administrators,  or  trustees,  to  apply  for  the  transfer  to  such  first 
mentioned  judge  of  such  subsequent  summons. 

The  isOTie  of  a  summons  under  Rule  3  of  this  order  shall  not  iiiterforc 
irith  or  control  any  power  or  discretion  vested  in  any  executor,  a<lniinis- 
trator,  or  trustee,  except  so  far  as  such  interference  or  control  may  ii'»c(»-- 

ily  be  involved  in  the  particular  relief  sought. 

P  p 
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Action  against  Trustee  for  Breach  of  Trust  in  regard  to  two 
FundSy  claiming  Interest  on  one  Fund,  and  Profits  made  tvith 
the  Other. 

1.  By  a  deed  of  gift  made  by  A.B.,  and  dated  the  18th  of 
January,  1880,  the  said  A.B.  assigned  £1,000  North-Eastem 
Railway  Stock,  and  £2,000  Mexican  Railway  Stock,  to  the 
defendant,  in  tpust  for  the  plaintiff. 

2.  The  defendant  has  committed  the  following  breaches  of 
tnist : — 

(a.)  Sale  of  the  North-Eastern  Railway  Stock  and  investment 
of  the  proceeds  in  the  business  of  the  defendant ; 

(h.)  Sale  of  the  Mexican  Railway  Stock  and  investment  of 
the  proceeds  in  Peruvian  Stock. 

The  plaintiff  claims — 

(1.)  The  replacement  of  the  North-Eastern  Railway  Stock 

and  the  profits  which  the  defendant  has  made  with 

the  same  ; 
(2.)  Replacement  of  the  Mexican  Railway  Stock  and  payment 

of  such  a  sum  as  represents  the  dividends  paid  thereon 

since  the  sale  thereof. 


Action  to  Enforce  a  Resulting  Trust  on  a  Purchase  of  an  Estate 

in  the  Name  of  a  Third  Perso7U 

1.  On  June  1,  1881,  A.B.,  in  consideration  of  £2,000  paid 
by  the  plaintiff  to  him  by  deed  conveyed  [here  describe  the 
jxircelsl  to  the  defendant  in  fee  simple. 

2.  The  defendant  gave  no  consideration  for  the  conveyance. 
The  plaintiff  caused  his,  the  defendant's,  name  to  be  used  merely 
as  that  of  a  trustee  for  the  plaintiff. 

3.  The  defendant  has  entered  into  possession  of  the  premises. 


The  plaintiff  claims — 


1  ne  plamtitt  claims — 

(1.)  A  conveyance  of  the  premises  to  him  ; 
(2.)  All  necessary  accounts  ; 

(3.)  Mesne  profits  from  the  [insert  date  of  defendants  entry 
into  possession^  ; 


into  possession^  ; 
(4.)  A  receiver. 
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Defence. 

The  defendant  says  that — 

!•  He  denies  that  he  gave  no  consideration  for  the  convey- 
ance, or  that  his  name  was  used  as  that  of  a  trustee  for  the 
plaintiff. 

2«  The  defendant  is  the  natural  son  of  the  plaintiff,  and  the 
plaintiff  has  always  stood  in  hco  parentis  to  the  defendant. 

Claihn  that  Defendants  are  Constructive  Trustees  for  tJie  Plaintiff 

on  account  of  a  Vendor's  lien, 

1.  By  an  indenture  dated  the  14th  of  May,  1883,  the  plain- 
tiff conveyed  the  Ashford  Estate,  in  the  parish  of  Frimley,  in 
the  county  of  Durham,  to  the  defendant  A.  B.  in  fee  simple. 
The  consideration  for  the  conveyance  was  agreed  between  the 
plaintiff  and  the  defendant  A.  B.  at  £20,000,  but  the  defendant 
A.B.  did  not  on  the  execution  of  the  conveyance  and  has  not 
at  all  paid  the  said  sum. 

2.  On  the  14th  of  July,  1883,  the  defendant  A.  B.  by  deed 
conveyed  the  said  estate  to  the  defendant  C.  D.  to  hold  to  him 
for  his  life.  C.  D.  has  given  no  consideration  for  the  said  con- 
veyance. 

8.  On  the  15th  of  July,  1883,  the  defendant  A.  B.  by  deed 
conveyed  all  his  estate  in  the  premises  to  the  defendant  E.  F. 
The  defendant  E.  F.  had  at  the  time  of  the  said  conveyance  to 
him  notice  of  the  plaintiffs  lien  on  the  said  estate  for  the  said 
flum  of  £20,000. 

The  plaintiff  claims  : — 

(1)  £20,000  and  interest  thereon  ;  or 

(2)  That  he  may  be  declared  entitled  to  ^  lien  on  the  said 

estate  for  the  said  sum  and  interest ;  and 

(3)  That  the  defendants  may  be  restrained  by  injunction 

from  selling  or  other>vise  dealing  with  the  said  estate. 

Defence  of  A.  B, 

The  defendant  A.  B.  says : — 

1.  He  denies  that  the  consideration  for  the  conveyance  of  the 
estate  was  agreed  at  or  was  £20,000. 

p  p  2 
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2.  By  the  deed  of  conveyance  the  consideration  was  ex- 
pressed to  l>e,  and,  in  fact,*  was,  the  giving  of  certain  bills  of 
exchange,  accepted  by  the  defendant  A.  B. 

3.  The  defendant  A.  B.  accepted  and  delivered  the  said  hillf? 
of  exchange  to  the  plaintiff,  who  has  negotiated  some  of  them. 
None  of  them  have  yet  matured. 

4.  The  defendant  A.  B.  does  not  admit  that  the  defendant 
E.  F.  had  notice  at  any  time  of  the  plaintiff's  alleged  lien. 


Statement  of  Defence  by  G,  D. 

The  defendant  C.  D.  says  : — 

•  1 .  He  has  no  knowledge  of  and  does  not  admit  any  of  the 
allegations  contained  in  paragraph  1  of  the  statement  of  claim. 
.  2.  He  denies  that  he  gave  no  consideration  for  the  convey- 
ance to  him  of  the  14th  of  July,  1888. 

3.  The  said  conveyance  was  made  to  the  defendant  C.  D.  in 
consideration  of  his  guaianteeing  payment  of  the  defendant 
A.  B.'s  overdrawn  account  to  the  L.  &  C.  Banking  Company. 
The  defendant  C.  D.  has  been  compelled  to  pay  £7r>0  upon  his 
said  guarantee,  and  is  still  liable  to  pay  large  sums  thereon. 


Use  and  Occupation  (a). 

Claim  by  Raihcay  Company  (Purchasers)  ayainM  Vendor  for 

Use  and  Occ^jxition. 

1.  By  an  agreement  in  writing  dated  the  14th  of  August, 
1880,  and  made  between  the  plaintiffs  and  the  defendant,  the 


The  origin 
of  the 
action  of 
use  and 
occupation. 


What  the 
]ilaiDtiff 
miiHt  prove. 


(ji)  Uite  and  occitpat wn.'\ — This  action  is  given  by  11  Geo.  2,  c.  10. 
B.  14.  which  provides  that  it  shall  be  lawful  for  landlords,  where  the 
agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the 
lands,  tenements,  or  hereditaments  held  or  occupied  by  the  defendants, 
in  an  action  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed  : 
and  if  on  the  trial  of  such  action,  any  ]  arol  demise,  or  any  agreement 
(not  being  by  deed),  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  shall  mjt  therefore  be  non-suited,  but  may  make  use  thereof 
as  evidence  of  the  quantum  of  damages  to  be  recovered. 

The  plaintiff  must  prove— 1.  That  the  defendant  came  in  under  him  or 
acknowledged  his  title  by  payment  of  rent  or  otherwise ;  2.  The  occn- 
f>ation  by  the  defendant ;  and  3.  The  amount  of  rent  either  expressly 
reserved  or  due  on  the  footing  of  a  quantum  meruit. 
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defendant  agrccd  to  sill  to  the  i»lai:ititTs  for  £i\i»oo  \\U  ware- 
house and  pivniiji(.'.s.  No.  l*<»o,  Water  Lanr,  in  the  city  of  Lou- 
don, such  sale  to  l»e  completed  on  the  21Uh  i»f  JSiptemlier,  1880. 

2.  The  plaintiffs  have  duly  ct»nipleteil  the  sjile  and  i>aid  the 
purchase  money  and  interest  theRM.in  from  the  2l)th  of  Sep- 
tember, 1880. 

8.  The  defendant  retained  and  rcmaineil  in  the  use  and  ocru- 

Tiflf.'] — If  the  itlaiiitiff  hR<  not  tlemiso  1  or  jrivon   |K»ssi»ssinii  t<»  the    What  title 
defendant,  it  wnuld  ><.'eni   he  nnist  >hi»\v  th:»i  tht.  estate  was  vejstetl  in    UioplniDtiff 
him  at  the  time  from  which  he  elaiin>.     M>ni.Mi:ei'>  niav  maintain  this   must  hare. 
Jiction.     (JfinvitoN   v.    Kit'ki\,   7    Ail.   \    1-.    I.'.lj     The   owner    may   >ue 
(although  he  has  mortpiiie*.!  his  e>tate\  unt.l  ihe  moriiraj:ee  irives  notiee 
to  the  tenant  to  ]>ay  rent  t«>  him.     'loiiaiit-*  in  coiumun  may  join  in 
the  action  where  rent  has  lu'en  ]»aiJ  to  iheir  joint  a^ent.  tiiat  Xmiu^ 
evidence  of  a  joint  letting.     [Luitt  v.  JJihh,  l*S  L.  J.  Ex.  IH.) 

The  plaintiff's  title  is  jjrenemlly  e^JtablisheJ  hy  the  prcKliietion  of  a 
writing  or  a;^reement.  whieli  is  prove  I  in  the  usual  manner,  or.  in  its 
Absence,  by  payment  of  RMit  hy  the  <lefendant  or  other  eireumstance. 
«nch  as  his  submitting  to  a  distI'e^s. 

It  would  ap]>ear  that  there  need  he  no  interv  .-t  nr  reveision  left  in  the 

plaintiff  to  maintain  t)»is  aeiion.  a<  wiiere  a  j  <.is«»n  demises  all  the  it'si- 

<lue  of  his  term  to  the  defendant  {^PoUork  v.  S^any,  D  Q.  li.  1033)«  it  has 

been  held  that  sueh  a  demise  operates  as  an  assignment  \^]  hard  man,  v. 

WiUon,  L.  K.  4  t'.  i\  57.) 

OecMptitlon  of  (Ic/tndfi/U.] — A  person  who  has  agi-eel  to  take  i»n'misos    (X:cu])ati<m 
but  has  not  cntereil.  eannot  be  sueil  in  this  action,  as  an  oeeu)uition.    by  thel 
either  actual  or  con«<tructive.  is  necessary  ( Tnwnc  v.  J/I/ri/trirhy  22  L.  J.    tlofcndant 
C  P.  21J)) ;  and  it  seems  that  a  (constructive  t>ecuiMUion  will  not  Ik*  suiti-    csaoutial. 
cient  in  the  absence  of  an  actual  domiK\     {AtkhiJt  v.  Jliiniphrt'tfy  2  C.  B. 
654.)     An  occu}>ation  prior  to  the  date  of  a-^signment  of  the  revewiou  to 
the  plaintiff  will  not  enable  him  to  recover  lor  use  and  o(;eupation  prior 
to  the  assignment.    (Morfimrr  v.  Pirtdy,  3  M.  &  W.  <)02.)    Adver-e  IK«- 
seflsion  by  the  defendant  will  not  enable  plaintiff  to  maintain  the  action, 
as  the  occujMition  must  be  with  hi^  jxirmission.     {Tvio  v.  Jonin^  13  M.  A: 
W.  12) ;    but  a   tenancy  at  sufferance,  arising  from  ot'cuiKiticm  after 
expiry  of  lease  is  sufficient,  though  the  defendant  continues  to  hold  as 
tenant  to  a  stranger.    {Ilellier  v.  SllU'oj-,  \\)  L.  J.  Q.  B.  2i>5.)    Occu|)a- 
tion  by  a  thinl  jierson  by  ]>onni8sion  of  defendant,  or  by  his  tenant  or 
■assignee,  is  sutiicient,  provided  in  the  latter  case  the  jilaintiff  Ims  not 
recognized  the  assignee  as  his  tenant.     {Shhut  \.  Dillon^  1  Ir.  K.  C.  L. 
Ex.  227.) 

If  two  persons  sign  an  agreement  to  become  tenants,  and  one  entei-s, 
both  can  be  sned  for  use  and  occupation.  {^(Hcn  v.  Dnngvij^  4  Ex.  <ll.) 
But  where  one  of  two  joint  lessees  hoUls  over,  the  other  is  not  liable  for 
the  occupation  of  the  fonncr.     {Braprr  v.  Crofta,  15  M.  &  W.  1(J().) 

It  is  not  necessary  that  there  should  lie  an  express  contract  civating   The  rcla- 
the  relation  of  landlord  and  tenant,  as  it  may  be  implied  ;  as  whcix:  a   w^n  of 
vendee  enters  after  contract,  and  the  sale  goes  r)ff,  juid  he  remains  in    landlord 
oocnpation  afterwaixls.     (See   (Wiirh  v.   Tnujonninfj,  L.  K.  7  Kx.  t^K  ;   j^mj  tenant- 
Jjeggott  v.  Mvtrop.  Jlail.  Co.,  L.  It.  5  Ch.  TUi.)     But  the  action  will  not   may  \^ 
lie  where  the  defendant  entei-s  uncler  an  agreement  for  a  lease,  whieh,  it   iniplicd. 
turns  out,  the  plaintiff  cannot  grant  for  want  of  title.     {^Itumhall  v. 
Wright  1  C  &  P.  5S1».) 

One  co-tenant  who  oreupies  a  house  or  farm  alont*  taking  the  full 
lienctit  thereof,  without  excluding  the  othei>«.  is  not  liable  to  them  for 
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raci'.i:  ■ :  ibe  waKb^cse  and  pr^mf^es  fp.m  the  29ih  of  Sep- 

:-:nic»rr.  1<*0,  unLf.  the  TXh  of  SrpcenLfcer.  1jv»1- 

4.  Tie  :<iir  ^alue  of  the  irar^<:>GSt:  und  piremiscs  was  and  is 

£I'r'  r<rr  an^Tini. 
The  pLiinii^s  -i-LiiEi  £1 '.»*"•. 


aiLf'Gr.t-.  to 

flnrrtTKler 
*•{  a  tenn  u 
conititate^ 


£vicii(»u 
Ii/  the 
Jjindlorrl 
irvsu  part 


--:   ir.«i    r--.;a^f.:ii.      .V"jrtf«.»«  t.  Bfrfk^f7.->  PbilL  Bep.  127;  JSfrti- 

tfV-Ail  T.  £i£4.  n.  12  U.  B.  'j>^., 

Aa  to  :'z.K  •:-T..^z  *  r:  jh*  whs  re  rii»ire  fcas  l<-€n  a  wTc-iijrfiil  tntry  on  the 
'jxrA.  z>\-  waiv*  -.Lr  rrpsr*.-"  and  t«-  *oe  f-:r  a:«t:  and  oc*:c|j«iion.  eue  Tmrmrr 
-..  /  >;  V ''  ••'►t  /.*'.'  f  *  • .    ."'  E i"*h.  i<^i>. 

/'-,*>•.•"-#. — /Lr/j'-y  ,/  f'atmrtjTM  riri^.' — If  tef'-re  the  occnpaticn  in 
TKf-r'scce  :■:  wbi'-h  :he*  laim  >  ie*".c-  rhtrp  lain  tiff"*  interest  ba»  ezpirecL 
■lis  i*  a  z'.^xi  defer t^.  asscmiLz  :nat  th«i  dtrfer^'iant  has  p«id  bis  rent  to 
rc.^  p*r*:r.  claisiir.z  as  ajair.^t  th».*  {■laintiff.  a?  mhere  the  plaintiff  v 
:r.ter'=si  ha>*  w^.-me  f  rfeitai  t".  the  I-nl  '.-f  the  manor  under  whom  the 
'l-zivzAsLi.z  :.as  '.fixcmeni.^i  afresh  hol'iin*^  ami  fai*l  reut.  after  hario; 
rvr.'.cr.oei  •he  plaintiff*  title  {  Bdt-M  y,  ll'r4tn'»Hi4,  2  Tampw  IIX  <^ 
where  he  "r,A:=  paid  rent  to  a  fh'm>i  jid^  claimant  really  entitled  to  the 
r>ri::i-^.  !:r.der  whr.m  he  haa  c>mm».'r«.-ed  a  fresh  tenancy  {Mmituhimf 
V.  / .  ilirr.  22  L.  J.  g.  B.  124 1 :  or  where  he  ha?  ( ai«i  the  rent  to  a  mon- 
mc<^  <~>f  thr  plaintiff  cn^ler  lezal  compalsiou  •  Hid  mam  r.  jra^Aia.2S 
I-.  J.  Ex,  310). 

Surrender  nrr^ptedS^ — If  the  Ian'li»>pi  has  aocepteii  another  penon  •» 
tf::.ant.  and  the  laner  has  c-ntereil  with  the  coa<ent  of  the  defeDdant. 
tha  operates  as  a  surrender  (-.Vi>W/^  v.  Ath^rrt^me,  10  Q.  B.  944>.eren 
th..cjrh  the  demi-e  ^je  by  deed  \lMirh»*R  v.  twemt,  26  L.  J.  Ex.  122;j.  If 
the  landlopl  ha«  acrreffte^i  the  kev  of  the  premlscas.  this  operates  as  a  nir- 
r-rnder  with<..ut  the  acceptance  of  another  tenant.  (Zh-dd  v.  Arilrrw^ 
ff  M.  k.  G.  672. .  C^.  if  after  refTL»l  of  the  key.  which  the  tenant  ieaTe> 
behind,  the  landlonl  enters  and  j.ais  up  notice  that  the  premises  an  to 
re  let.  (PhrM^  v.  P.^j>p1tnrrl1.  31  L.  J.  C.  P.  235.)  Anything  whieh 
amoontii  to  an  aimrt^^men:  by  the  tenant  to  abandon  and  by  the  landkfd 
to  resume  j-.*serfion.  creates  a  surrender.  (/*.)  Where  a  tenant  on 
I'rase  has  quittel  the  demised  premises  before  the  expimtion  of  the  tens, 
and  haji  sent  the  key  i*j  the  landlonl  with  the  intention  of  giving  up  jK»- 
^•t4?ion,  the  mere  fact  that  the  lamllord  ha*  rei*eivetl  the  key  and  «t- 
t<,mptt*i  unsuccessfully  to  re-K-t  does  n«.-t  e>top  him  from  allc^ng  that 
the  tenancy  still  !»ul'^i?»t>.  And  if  afterwards,  before  the  expiraticoi  rf 
The  term,  the  IarKll*>pl  re-lets  the  premises,  the  surrender  by  opeiatioaof 
law  takes  effect  fn.»m  such  re-let tinjr.  and  d«.*s  not  rt:late  back  to  the 
'original  receipt  f.f  the  key.  (Otmfhr  v.  litnderstm.  4tJ  L.  J.  Com.  Law. 
♦»*»7.  exfilainin^  Phene  v.  Poppltirrll.) 

In  certain  ca.«es  the  c<^nsent  i-f  the  landlonl  is  not  necessary  to  ooaD* 
]»lete  the  surrender,  as  where  furnished  k>dginjrs  are  let  in  a  fiate  unfit 
for  <^»ccuj4ition  on  account  of  l>einp  infesteil  with  vermin,  and  the  twiaat 
ii-aves  in  conte«iuence.  {Smifh  v.  Marrahh-.  11  M.  A:  \V.  5  ;  DamwMl'U 
Wenlock.  4  F.  &  F.  TIH  :  Wlhon  v.  Finch  JIattoft.  4«  L.  J.  Q.  fe  4S9.\ 
This  would  not  api>ly  to  the  caire  (»f  an  unfurnished  htjuse.  (12  ll.is  W. 
<»8.  Hj.)  A  landlord  oniittinji  to  rej^air  pursiuint  to  his  <x>TCnant«wherdbj' 
the  premipcfl  become  unfit  for  pn^titablc  occu|>atioii  would  not 
the  tenant  from  liability  for  rent  in  the  event  of  his  qoitting.  (1 
».  13th  ed.  34.').)     But  the  tenant  could  counter-claim  in  ilaiiiMU 

Krirtion.'l — An  eviction  by  the  landlonl  of  the  tenant  or  Kis fl^ 
tenant  is  a  dofence  {Prrnfin'v.  Elliot,  :>  M.  &  W.  WM* ;  Burm  t.  n^ 
1  t^tark.  94)  ;  and  where  the  preniis-es  are  let  at  an  entire  rentvevkfia 
from  part  by  the  landlord,  wli^u  the  tenant  quits  the  residiKy  is  a  goofl 
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Claim  by  Owner  of  Land  for  Compensation  agreed  to  he  paid  hy 
the  Defendant  for  Occupation  of  Land  pending  a  sate  to 
him. 

1.  On  the  24th  of  June,  1879,  the  defendant  entered  into 
possession,  and  has  ever  since  continued  in  the  use  and  occupa- 
tion of  the  Farm,  Bexley,  in  the  county  of  South- 
ampton, the  property  of  the  plaintiff. 

defence  as  to  such  entire  rent  while  the  eviction  continues.    (^AforrtJtim    ^e  4Up  ^^ 
V.  Ckadwich,  7  C.  B.  266  ;   Upton,  v.  Towmnd,  25  L.  J.  C.  P.  44.)    But  a   ^j^^^  ^ 
distinction  must  be  observed  between  expulsion  from  a  part  of  the   dgfen^.^*, 
premises  demised  and  from  something  over  which  the  tenant  has  only 
an  easement,  as  in  the  latter  case  he  would  not  by  quitting  exonerate 
himself  from  liability  to  an  action  for  use  and  occupation  of  the  other 
premises.     (^Pellat  v.  Boosey^  31  L.  J.  C.  P.  281.)    And  an  eviction  by  a 
itrangerhj  title  paramount  from  part  of  the  premises  is  only  a  ground 
for  having  the  rent  apportioned 

A  threat  of  expulsion  by  a  person  entitled  to  possession  and  a  conse-   Threat  of 
quent  attornment  or  giving  up  possession  to  him  are  equivalent  to  an   expuIsioD 
eviction.     (Mayor  of  Poole  v.   Whitt^  15  M.  &  W.  671  ;   Carpenter  v.   ^j,gn       ' 
ParkeVi  27  L.  J.  C.  P.  78.)    But  it  is  no  eviction  that  the  tenant  left  the   equivalent 
premises  in  apprehension  of  a  distress  by  the  superior  landlord.   (^Rickett   \^  ^n 
V.  Tulliek,  6  C.  &  P.  66.)  eviction. 

A  mere  trespass  is  not  an  eviction.  (^Ilodgnkin  v.  Queenhorovgh^ 
WUles,  13,  n.  (b).")  See,  as  to  what  constitutes  an  eviction,  Upton  v. 
Townend,  supra ;  Wheeler  v.  Steven*on^  30  L.  J.  Ex.  46 ;  Pcllat  v. 
JBoo$ey,  svpra. 

A  landlord  cannot  treat  the  same  person  as  a  trespasser  and  a  tenant. 
Therefore  where  the  plaintiff  sued  in  ejectment  he  was  held  not  to 
be  entitled  afterwards  to  sue  for  use  and  occupation,  (^Birch  v.  Wright^ 
1  T.  B.  378. 

JUegality.'] — See  several  cases  cited  nnder  the  head  of  Illegality^ 
ante,  pp.  355-6,  bearing  on  this  subject. 

Payment. 1 — Where  tlierc  has  been  an  assignment  of  the  reversion  the   wjiat  pay- 
pajment  of  rent  to  the  lessor  bef«:>re  notice  of  the  assignment  is  a  good   j^g„^  [^  j^ 
defence.    (4  Anne,  c.  16,  s.  10.)    But  payment  to  the  lessor  before  the   jefcuce. 
pent  day  is  no  defence  if  before  the  rent  day  the  defendant  received 
notice  of  the  assignment.    {De  XicholU  v.  Saunders^  L.  R.  6  C.  P.  589.) 
Where  payment  has  been  made  in  advance  and  no  notice  has  been  given 
before  quarter-day,  the  advance  becomes  payment.    QCook  v.   Guerra^ 
L.  R.  7  C.  P.  182.) 

Payment  of  rates,  which  the  tenant  may  deduct  from  the  rent  under 
32  &  33  Vict.  c.  41,  s.  1,  or  under  37  &  38  Vict.  c.  54,  ss.  5,  6,  8,  9,  or  of 
the  land-tax,  is  in  effect  payment  by  the  tenant  pro  tanto  of  the  rent 
next  billing  due.  It  cannot  be  deducted  from  rent  falling  due  subse- 
qaently,  at  least  as  regards  the  land-tax.  (^Oumming  v.  Bedborovgh,,  15 
M.  &  W.  438.)  See  as  to  the  right  of  deducting  such  sums,  Bjjan  v. 
Thomson,  L.  K.  3  C.  P.  144  ;  Duke  of  Devonshire  v.  The  Barrow 
Hematite  Steel  Co.,  46  L.  J.  485  Ch.) 

The  amount  realised  by  a  sale  under  a  distress  would  be  a  defence  so 
far  as  such  amouut,  but  not  the  value  of  the  goods  distrained.  If  the 
goods  have  been  sold  at  too  low  a  rate,  the  defendants  remedy  was 
formerly  by  a  separate  action  {Efford  v.  BvrgeM,  1  M.  &  Rob.  23),  but 
now  an  unjustifiable  sale  may  be  made  the  subject  of  a  counter-claim. 
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2.  On  the  10th  of  January,  1880,  the  defendant  in  writing 
agreed  with  the  plaintiif  to  purchase  the  said  farm  for  £1,968, 
and  that  until  the  payment  of  the  said  sum  he  would  pay  £100 
a  year  to  the  plaintiff  for  the  use  and  occupation  of  the  farm. 

3.  The  defendant  has  refused  to  perform  the  said  agreement, 
and  has  not  paid  the  said  sum  of  £1,963. 

The  plaintiff  claims  £400. 

Defeiue. 

w 

1.  The  defendant  was  evicted  from  the  whole  of  the  farm  on 
the  24th  of  June,  1880,  by  A.  B.,  the  true  owner  thereof. 

9.  The  plaintiflTs  interest  in  the  farm  ceased  on  the  24th  of 
June,  1880. 

8.  Before  action,  that  is,  on  the  17th  of  November,  1883,  the 
defendant  tendered  £100  to  the  plaintiff  for  the  use  and  occu- 
pation of  the  farm  from  June  24,  1879,  to  June  24,  1880. 

4.  The  defendant  has  paid  the  sum  of  £100  into  Court,  and 
says  it  is  enough  to  satisfy  the  plaintiff's  claim  for  the  use  and 
occupation  of  the  farm  up  to  the  24th  of  June,  1880. 


Wager.    . 

See  IllegaUty. 


Waiver. 
See  Lafidlord  and  Tenant — Recovery  of  Land, 


Warehouse. 

Claim  for  Warehouse  Rent, 

The  plaintiff's  claim  is  for  warehouse  rent  for  80  hogsheads 
of  sugar,  which  the  plaintiff  received  into  his  warehouse  at  an 
agreed  rent  of  £5  per  month. 
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Particulars  : — 

May  1,  1876,  to    Rent  of  80  hogsheads  of 
June  1,  1877.  sugar  at  £5  a  month     .    £65    0    0 

The  plaintiff  claims  £05. 


Warranty  («) 

1.  Claim  for  Breach  of  Warranhj  on  Sale  of  an  Engine. 

1.  On  the  18th  of  October,  1870,  the  defendant  sold  to  the 
plaintiflp  for  the  sum  of  £250,  which  the  plaintiff  then  paid,  an 


(fl)  A  warrnnty  upon  the  sale  of  goods  is  either  express  or  implied.   Warranty 
It  need  not  be  in' writing.  peed  not  be 

Any  representation  as  to  the  quality  or  description  of  the  thing  sold,  io  writing, 
which  the  person  making  it  intended  to  be  a  warranty  is  a  warranty, 
and  if  it  is  matle  at  the  time  of  the  sale  he  is  bound  by  it  He 
is,  however,  only  liable  to  the  extent  to  which  he  has  agreed  to  be 
liable,  and  therefore  where  on  the  sale  of  a  horse  the  seller  signed 
the  following  warranty:  **June  5,  1865.  W.  C.  bought  of  W.  G.  G. 
a  bay  horse  for  £1K),  warranted  sound,  £00.  G.  G.  Warranted  sound 
for  one  month,"  it  was  held  that  the  latter  words  limited  the  duration 
of  the  warranty  and  meant  that  the  warranty  was  to  continue  in  force 
for  one  month  only,  and  that  complaints  of  unsoundness  must  therefore 
'  be  made  by  the  purchaser  ^nthin  one  month  of  the  sale.  (^Chapman  v. 
Gipythfrj  L.  R.  1  Q.  B.  463.)  8o  when  the  plaintiff  bought  a  horse  by 
public  auction  at  a  repository,  warranted  to  be  a  g<x)d  worker,  subject 
to  the  condition  that  "  horses  warranted  good  workers,  whether  sold  . 
by  private  treaty  or  public  auction,  not  answering  such  warranty  must 
be  returned  before  live  o'clock  of  the  day  after  the  sale,"  and  the 
horse  was  not  returned  within  the  stipulated  time,  the  decision  was,  that 
the  plaintiff's  only  remedy  was  under  the  condition,  and  that  he  could 
not  sue  generally  on  the  warranty.  {UiiU'luUffe  v.  Baiic^ick,  5  Ex. 
Diy.  177;  49  L.J.  Ex.  495.) 

Warranty  hy  agent. ^ — An  agent  or  servant  employed  to  sell  a  thing   When  a 
has  not  generally  an  implied  authority  to  warrant.    {Brady  v.  Todd^  9   gorvant 
C.  B.  N.  8.  592  ;  30  L.  J.  C.  P.  228.)     Qucpre  in  the  case  of  a  foreman   may 
alleged  to  be  a  general  agent,    {lb.)    It  appears,  however,  that  in  the   warrant. 
case  of  servants  of  horse-dealers  they  have  such  an  implied  authority, 
and  their  employers  will  be  liable  on  a  warranty  given  by  them,  even 
where  there  have  been  express  directions  not  to  warrant,  unless  they 
have  notified  that  the  general  authority  is  limited.     {Pichcring  v.  Bunh^ 
16  East,  45;    Howard  v.  Sheward,  L.  R.  2  C.  P.  148.)     This  doctrine 
does  not  apply  to  the  case  of  an  agent  or  servant  of  a  person  not  a  horse- 
dealer  entrusted  with  the  sale  of  a  horse  on  one   particular  occasion. 
(^Brady  v.  Toddy  HUjtra.)   An  auctioneer  entnisted  with  goods  for  sale  by 
public  auction  has  no  implied  authority  from  the  vendor  to  warrant 
them.    (Payne  v.  Ltn-d  Leconjield^  51  L.  J.  Q.  B.  642.) 

Where  a  thing  is  already  sold  a  warranty  given  of  its  quality  in  con-   A  warranty 
mderation  of  the  purchaser  having  bought  is  not  binding,  the  considcra-  after  the ' 
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Bftle  not 
bindiDg. 


GencraUy 
no  implied 
warranty 
of  title. 


When  a 
person  is 
liable  vbo 
sells  with- 
out title. 


engine,  and  at  the  time  of  such  gale  warranted  that  it  was  then 
in  good  working  order^  and  that  its  tubes  were  made  of  brass 
and  copper. 

2.  The  said  engine  was  not  then  in  good  working  order,  nor 
were  its  tubes  made  of  brass  and  copper. 

The  plaintiff  claims  £300  damages. 


Warranty 
of  quality. 

Where 


tion  being  ezecated,  and  therefore  incapable  of  supporting  any  other 
promise  than  such  as  the  law  implies,  and  in  such  cases  it  only  implies  a 
promise  to  deliver  on  payment. 

The  material  averments  in  a  claim  upon  a  warranty  are :  1st,  that  the 
defendant  warranted  the  particular  article  sold  as  being  of  a  certain 
quality  or  description ;  and  2ndly,  that  at  the  time  of  sale  it  was  not  of 
the  said  quality  or  description.  Jf  special  damage  has  refialted  it  must 
of  course  be  set  out.  In  an  action  for  breach  of  warranty  it  is  not 
n^cessarj',  nor,  if  the  claim  is  upon  a  warranty  merely,  is  it  proper 
to  aver  that  the  defendant  knew  of  the  defect  at  the  time  he  gave  the 
warranty.  If,  however,  the  plaintiff  puts  his  case  alternatively,  and 
relies  upon  a  fraudulent  misrepresentation  as  well  as  a  warranty  (as  he 
may  do  when  the  evidence  will  bear  him  out)  then  the  defendant's 
knowledge  of  the  defect  must  be  expressly  alleged. 

Implied  warranties  of  title,] — The  law  in  many  cases  implies  a 
warranty  from  the  mere  fact  of  a  sale. 

If  a  man  sells  goods  affirming  them  to  be  his  own,  that  amounts  to  a 
warranty  of  title.  But  there  is  no  implied  warranty  of  title  on  the  bare 
sale  of  a  personal  chattel.  (^Bagueley  v.  Ilawley,  L.  R.  2  C.  P.  625  ; 
Morley  v.  Attenbortnt^hy  3  Ex.  600.)  The  same  holds  on  an  exchange  of 
chattels,  (ia  Neuvelle  v.  Aourse^  3  Camp.  351.)  To  make  the  seller 
liable  when  it  turns  out  he  had  no  title,  it  must  be  shown  that  he 
was  guilty  of  fraud  in  the  transaction  ;  and  the  concealment  by  the 
seller  of  defects  in  his  title  known  to  him  amounts  to  fraud.  QBarly  t. 
Crarrett,  9  B.  &  C.  932.)  Failing  this  it  must  be  shown  that  there  was 
an  express  warranty,  or  an  equivalent  to  it,  by  his  declarations  or  con- 
duot ;  or  that  there  was  a  nsage  of  the  particular  trade  by  which  sMch 
warranty  is  impliedly  giren.  On  the  sale  of  goods  in  a  shop  kept 
professedly  for  their  sale,  there  is  an  implied  warranty  that  the  pur- 
chaser has  a  right  to  sell  the  gooda  In  such  a  case  the  vendor  sells  the 
goods  as  his  own,  and  that  is  equivalent  to  a  warranty  of  title.  (/Vr 
fnriam  in  Morley  v.  Attenboroftyh,  supra.)  The  same  holds  with 
regard  to  goods  sold  in  the  defendant's  warehouse.  (^Eiehholtz  v. 
Jiannester,  17  C.  B.  N.  S.  708;  34  L.  J.  C.  P.  105.)  It  appears  to 
be  different  with  regard  to  unredeemed  pledges  sold  at  au  auction  by  a 
pawnbroker.  (^Nvrley  v.  Attenbm  mtgh,  svpra,)  Or  probably  any 
auction  (^Bagueley  v.  Uawley,  svpra.)  Where  the  plaintifc  bought  some 
goods  from  the  defendant  at  an  auction  at  which  the  defendant  had 
himself  purchased  them,  it  was  held  that  he  could  not  recover  the  piice 
paid  for  them  as  on  a  warranty  of  title.  (Chapman  v.  Speller,  14  Q.  B. 
♦)21.)  An  executory  contract  of  sale  of  an  unascertained  chattel  may 
import  a  warranty  of  title.  (See  per  Park,  B.,  Morley  v.  Attenbitraugh, 
supra,)  Where  there  is  no  warranty  and  the  title  proves  bad,  the 
purchaser  may  recover  the  price  paid  as  upon  a  failure  of  consideration. 
[Morley  v.  Attenbortmgh^  supra.) 

Implied  toarranty  of  quality.] — The  following  propositions  were  laid 
down  in  the  judgment  in  Jones  v.  Ju^t.  L.  K.  3  0-  B.  202,  in  which  the 
authorities  in  support  of  them  will  be  Unmd  : — 

1.  Where  goods  are  in  esse,  and  may  be  iiih]»ccted  by  the  buyer,  and 
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Jjtfence, 

The  defendant  denies  that  he  gave  any  warranty  on  the  sale 
of  the  said  engine. 


there  is  no  fraud  on  the  part  of  the  seUer,  the  maxim  cateat  tmjifor  gocnls  iu 
applies,  even  though  the  defect  is  latent  and  not  discoverable  on  exami-   existence 
nation,  at  least  where  the  seller  is  not  the  grower  or  manufacturer,   the  maxim 
This  applies  to  the  sale  of  meat  in  a  meat -market  as  to  which  there  is  no   cavfat 
warrant  J  that  it  is  fit  for  human  food.    {Emerttm  v.  MatheiCiy  31  L.  J.    rmpfor 
Ex.  139 ;  7  B..  Si's.  58*).)     It  also  applies  in  the  case  of  sale  hjMmpU  if   applies, 
the  latter  truly  represents  the  bulk.    {Smith  v.  Jlvghr*,  L.  R.  6  Q.  B. 
697.)     It  would  a]>pcar  to  be  different  where  the  goods  are  consigned 
under  an  agreement.    Thus,  where  B.,  a  wholesale  provision  dealer  in 
London,  contracted  to  send  weekly  from  London  by  rail  to  W.,  n  retail 
tndeaman  at  Brighton,  a  quantity  of  Ostend  rabbits/the  cost  of  the  rail- 
way carriage  as  well  as  the  price  of  the  rabbits  being  paid  by  W. :  held 
that  there  was  an  implieil  warranty  by  B.  that  the  rabbits  should  be  tit 
for  human  food,  not  only  when  delivered  at  the  railway  station  in 
London,  but  when  in  the  ordinary  course  of  transit  they  would  reach 
W.  at  Brighton,  and  until  he  should  have  there  a  reasonable  opportunity 
of  dealing  with  them  in  the  course  of  his  business,    {lieer  v.  If  alk^r.  4t> 
L.  J.  Q.  B.  677.) 

2.  On  the  sale  of  a  definite  existing  chattel  specifically  described,  the 
actual  condition  of  which  may  be  ascertained,  there  is  no  implied  -warranty 
of  quality. 

3.  Where  a  known,  described,  and  defined  article  is  ordered  of  a    So  where  u 
manufacturer,  to  whom  it  is  stated  to  be  for  a  particular  purpose,  on    known  and 
delivery  by  him  of  the  article  as  known,  described,  and  defined,  there  is   defined 
no  implied  warranty  by  him  that  it  will  answer  such   purpt^se.    (See   article  is 
judgment  of  majority  of  Court  of  Appeal  in  liohertson  v.  The  Afnaztm   bought. 
2Vy  Co,,  61  L.  J.  Ch.  68 ;  7  Q.   B.  Div.  698  ;  in  accordance  with  this 
principle.) 

4.  But  where  a  manufacturer  or  dealer  contracts  to  supply  an  article    When  a 
which  he  manufactures  or  in  which  he  deals  to  he  applied  to  a  jjart tenia r   warranty 
jfurpo^,  80  that  the  buyer  necessarily  trusts  to  his  skill  or  judgment,    of  quality 
there  is  in  that  case  an  implied  warranty  that  it  is  reasonably  fit  for  the   will  l)e 
purpose  to  which  it  is  to  be  applied.    This  implied  warranty  is  absolute,   implic<l. 
and  extends  to  latent  as  well  as  discoverable  defects.    {Randall  v.  New- 

wn,  2  Q.  B.  Div.  1U2  :  46  L.  J.  C.  P.  259  (C.  A.)  .)  The  considered  judg- 
ment of  the  Court,  delivered  by  Brett,  L.J.,  in  which  all  the  cases  on  the 
subject  are  elaborately  examined,  should  be  carefully  considered  in  this 
connection.  In  the  above  case,  in  consequence  of  the  defendant's  breach 
of  an  implied  warranty  that  the  pole  of  a  carriage  was  fit  for  the  purpose 
for  which  it  was  intended,  the  carriage  was  upset  and  considerable 
damage  done.  In  granting  a  new  trial  the  Court  of  Appeal  intimate<i 
that  the  vjrdict  should  include  such  consequential  damages  as  arose 
naturaUy  from  the  defect  in  the  pole  as  well  as  the  value  of  the  pole.  (^Sco 
also  Ilvman  v.  Nye,  6  Q.  B.  Div.  685.) 

6.  Where  a  manufacturer  undertakes  to  supply  goods  manufactured  by 
himself  or  in  which  he  deals,  but  which  the  vendee  has  not  had  the 
opportunity  of  insixjcting,  it  is  an  implied  term  in  the  contract  that  he 
shall  supply  a  merchantable  article. 

6.  Where  the  contract  is  to  supply  goods  of  a  s]>ecified  description 
which  the  buyer  has  not  had  the  op|»ortunity  of  insiHicting,  the  goods 
must  not  only  answer  the  description,  but  must  be  also  merchantable  or 
saleable  under  that  description. 
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2.  Claim  for  Breach  of  Warranty  on  Sale  of  a  Horse. 

1.  The  defendant,  on  the  10th  of  March,  1880,  sold  a  horse 
to  the  plaintiflF  for  £70,  which  the  plaintiff  then  paid,  and  upon 
such  sale  the  defendant  ^ave  the  following  warranty  : — 

"  The  vendor  (the  defendant)  warrants  the  said  horse  as  quiot 
to  ride  and  in  harness,  and  free  from  all  vice." 


Implied 
vrarranty 
in  the  case 
of  trade 
marks. 


The 

measure  of 
damage. 


In  Joh}ifton  V.  Raylton,  7  Q.  B.  Div.  438,  the  majority  of  the  Court  of 
Appeal  (Hrctt  aud  Cotton,  L.JJ.,  dissenting  Bramwcll,  LJ^.)  held  that 
on  the  sale  of  goods  by  the  manufacturer,  who  is  not  otherwise  a  dealer 
in  them,  there  is  (in  the  absence  of  any  usage  in  the  particular  trade, 
or,  as  regiu\ls  the  particular  gootls.  to  supply  goods  of  other  makent)  an 
implied  contract  that  the  goods  shall  be  those  of  the  manufacturer's  own 
make. 

By  the  25  &  2»>  Vict.  c.  88  (Merchandise  Marks  Act  1802),  ss.  19,  20. 
on  the  sale  or  contract  to  sell  (whether  in  writing  or  not),  any  article 
with  any  trade-mark  on  it,  or  on  what  it  is  contained  in,  or  with  any 
description  or  indication  of  the  number,  quality,  measure,  or  weight,  or 
of  the  place  where  it  was  manufactured  or  produced,  there  slukll  lie 
deemed  to  have  been  a  warranty  of  tlie  genuineness  of  the  trade-mark, 
or  of  the  tinth  of  the  description,  jcc.,  unless  the  contrary  shall  have 
been  expressed  in  writing,  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  or  accepted  by  the  vendee.  And  by  sect,  22  a  right 
of  action  is  specially  given  to  the  jKjrson  aggrieved  by  tlic  forging  or 
improper  use  of  trade-marks. 

A  statement  that  the  purchaser  of  an  article  must  take  it  *•'  with  all 
faults,"  and  that  the  vendor  will  give  no  warranty  with  it,  and  will 
refuse  all  furtlier  claim  for  compensation  {when,  the  vendor  dites  nothing 
to  conceal  any  defect^,  relieves  the  vendor  from  all  liability  in  respect  lif 
any  defect  in  tlic  article  itself  ;  but  if  such  a  statement  were  followed  by 
a  declaration  of  the  vendor  {who  knew  the  /vw/w)  that  he  believed  the 
article  to  be  free  from  objection,  that  would  probably  ground  an  actioa 
for  deceit.     (  M'ard  v.  Ilobbn^  4  Ai>p.  Cas.  13.) 

Da  may  ex.] — The  following  decisions  will  pi-obably  be  of  use  lo  the 
pleader  in  setting  forth  the  claim  for  damages  in  this  action  : — 

If  the  chattel  has  been  returned  and  accepted,  the  plaintiff  will  be 
entitled  to  recover  the  whole  price  ;  if  kept,  the  diffeitjace  between  the 
real  value  and  the  price  ;  and  if  resold,  the  difference  between  what  he 
gave  defendant  and  the  price  on  i-e-salc.  (See  Camcell  v.  (\»are,\  Tannt 
566.)  This  case  related  to  a  wananty  of  a  horee,  but  the  deciaa on  applies 
to  other  chattels.  Where  the  defendants  broke  a  warranty  in  not  sending 
hemp  that  was  merchantable,  the  plaintiff  was  held  entitled  to  recover 
the  difference  between  what  the  hemp  was  worth  when  it  arrivetl  and 
what  the  same  hemp  would  have  rciilised  if  it  had  Ijcen  shipped  in  a 
proper  state.  (Jotuit  v.  Junt,  L.  11.  3  Q.  B.  107.)  Wherti  the  puichaser 
of  a  horse  with  a  warranty  re-sold  with  a  warranty,  and,  the  horse piWiJig 
unsound,  was  sued  on  his  warranty,  and  gave  the  seller,  the  defeiidMit, 
the  option  of  defending,  but  on  his  failing  to  do  so  defended  it  hif"**^r 
it  was  held  that  he  wjis  entitled  to  recover  from  him  the  ooists  ol  tli« 
action.  (^Leic'nf  v.  Peahc,  7  Taunt.  153  ;  and  see  Ii4fif  y,  {^fmek,  L.  &} 
Ex.  44  ;  and  liandall  v.  yewsnm,  nKpra.) 

In  actions  on  waiTanties  of  hoi-ses,  the  plaintiff  may  in  some  ciicnir 
stances  include  a  claim  for  their  keep.  If  the  vendee  on  diacoveziiig  tit 
defect,  tenders  the  horse  to  the  vendor,  he  may  recover  for  keep  fcr 
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2.  The  Baid  horse  was  not  at  the  said  time  qniet  to  ride  an<l 

in  harness,  and  was  not  free  from  vice,  but  was  a  jibber. 

The  plaintiff  claims  £100  damages. 

.... 

•        •        •        • 
Dffence. 

1.  It  was  a  tenn  of  the  said  warranty  that  it  was  only  t(» 
continue  for  one  month  from  the  sale,  and  that  any  horse  which 
did  not  answer  the  warranty  must  l)e  returned  to  the  defend- 
ant's repositoiy  within  the  said  month. 

2.  The  said  horse  was  not  returned  to  the  defendant's  reposi- 
tory within  the  said  month. 

3.  The  said  horse  was  at  the  time  of  the  sale  qniet  to  ride 
and  in  harness,  and  free  from  all  vice. 

Reply,  ' 
The  plaintiff*  joins  issue  upon  tlie  defence. 

•  • 

3.  Ckdm  in  Action  for  Brpach  of  an  implied  Warranty, 

1.  In  the  month  of  October,  1880,  the  plaintiff  purchased 
from  the  defendant  for  £5  a  pole  which  the  plaintiff  stated  at 
the  time  of  the  said  purchase  he  required  for  his  carriage. 

2.  The  pole  which  the  defendant  supplied  was  not  reasonably 
fit  for  the  said  purpose,  and  in  consequence  of  some  defect  in 
it,  snapiKid  while  in  the  plaintiff^s  Ciirriage,  and  caused  serious 
damage  to  the  said  Ciirriage. 


8iich  time  a.s  woiiM  b?  required  to  soil  him  to  the  l)ost  advanta;i:(;. 
(^MfiKenzie  v.  Jfanrorlt,  llv.  k  M.  43f>.)  So  where  nftcr  notice  that  th<- 
horae  may  Ijc  taken  away  by  the  vcn<lor.  he  is  re-solcl  by  the  vendee,  tht» 
vendor  is  liable  for  the  cost  of  koej)  for  a  reasonable  time.  (^(Juxfer- 
many.  Lamhy2  A.  k  E.  129.)  When  the  vendor  rescinds  he  is  liable 
for  the  keep  from  date  of  contract  to  rescission.  (A7?///  v.  Vi'hu\  1 
Chitty,  4ir,.) 

In  an  action  for  breach  of  warranty  that  a  cow  foM  bv  the  defendant   Conse- 
was  free  from  disease,  it  was  hold  that  the  plaintiff  could  rccovor  for  the   quential 
lofs  of  cattle  to  which  the  cow   8<3ld    communicated   the   rinderpest,    damages. 
\Sm\th  V.  Green,  45  L.  J.  2«.) 

A  breach  of  warranty  when  a  »pecific  chattel  is  soM  does  not  entitle 
the  purchaser  to  rescind  the  contract  and  return  the  chattel,  and  sue  for 
a  return  of  the  price.  It  only  entitles  him  to  brin^i  nn  action  for  the 
breach  of  warranty.  {Street  v.  Jilaij,  2  B.  A:  Ad.  450  ;  (rovtpertz  v.  Denton. 
1  C.  &  M.  207.)  If  in  such  a  case  tlie  purchaser  were  siiel  for  the  price. 
he  could  counterclaim  for  damages  for  the  breach  of  warranty,  and  ho 
could  also  give  the  breach  in  evidence  ia  mitigation  of  the  plaintiff  s 
claim. 
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Particulars  of  damage :  — 

1880.      Messrs.  Smith's  bill  for  repairs  to 

Nov.  carriage £55    0    0 

Value  of  pole     •        •        •        •  5    0    0 

The  plaintiff  claims  £60  damages. 

Defence. 

1.  The  plaintiff  did  not  at  the  time  of  the  purchase  of  the 
said  pole  state  that  it  was  for  his  carriage,  nor  did  he  say  what 
it  was  for. 

2.  There  was  no  defect  in  the  said  pole^  and  it  was  reason- 
ably fit  for  the  said  purpose. 

3.  The  injury  to  the  plaintiff's  carriage  was  not  caused  by 
any  defect  in  the  said  pole. 

Reply. 
The  plaintiff  joins  issue  on  the  statement  of  defence. 

4.  Claim  for  Breach  of  Warranty  mth  Consequential  Datnages, 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's 
breach  of  a  warranty  on  the  sale  for  £5,000  of  a  picture  called 
,  made  by  the  defendant  to  the  plaintiff  on  the  3rd  of  Sep- 
tember, 1879. 

2.  The  warranty  was  that  the  picture  was  a  Turner,  which  it 
was  not. 

3.  The  plaintiff  resold  the  said  picture,  with  a  similar  war- 
ranty, for  £5,250,  and  he  has  been  compelled  to  pay  the  pur- 
chaser £5,500  damages  and  costs  and  has  had  other  costs  to 
pay  to  his  own  solicitor. 

Particulars  of  damage  : — 

1880.      £5,500  damages  recovered  by  A.  B.  in  action  of  A.  B. 
July  1.  against  the  plaintiff. 

£270,  the  costs  of  the  said  A.  B. 
£330,  costs  paid  to  the  plaintiff's  solicitor  in  connec* 
tion  with  the  said  suit. 

The  plaintiff  claims  £7,000  damages. 
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Dpfence, 

1.  The  defendant  did  not  warrant  that  the  said  picture  was 
a  Turner. 

2.  The  plaintiff  did  not  re-sell  the  said  picture  with  a  war- 
rant that  it  was  a  Turner. 

5.  Claim  alternaiivdy  for  Breach  of  Warranty  and  Fraudulent 

Mitrepresentation, 

1.  The  plaintiff  has  sustained  damage  by  a  breach  of  the 
defendant's  warranty  js^iven  on  the  11th  of  October,  1880,  upon 
the  sale  to  the  plaintiff  for  the  sum  of  £500  of  200  boxes  of 
grapes.  The  wan-anty  was  that  the  said  grapes  were  English 
grapes. 

2.  In  the  alternative  the  plaintiff  says  that  at  the  time  of  the 
said  sale  the  defendant  represented  to  the  plaintiff  that  the  said 
grapes  were  English  grapes  and  not  foreign  grapes,  whereas,  in 
fact,  they  were  foreign  grapes,  as  the  defendant  well  knew. 

The  plaintiff  claims  £700  damages. 

Defence, 

1.  The  defendant  did  not  give  any  warranty  upon  the  sale  of 
the  said  grapes. 

2.  The  defendant  did  not  represent  that  the  said  grapes  were 
English  and  not  foreign  grapes.  He  expressly  said  they  were 
mixed  grapes,  which  he  then  believed  to  be  the  fact. 

Reply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

0.  Claim  hy  party  a{iyrieved  ayainst  Defendant  for  Counterfeitiny 

a  Trade  Mark. 

1.  On  the  21st  of  June,  1880,  the  defendant  sold  to  the 
plaintiff  fifty  casks  of  beer,  to  which  was  applied  the  trade 
mark  of  Messrs.  Bass  &  Co. 

2.  The  said  trade  mark  was  forged  or  counterfeited  by  the 
defendant  or  by  his  orders,  and  applied  by  him  to  the  said 
casks. 
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3.  The  plaiiibitf  who  bought  the  said  beer  in  reliance  upon 
the  genuineness  of  the  said  trade  mark,  and  ia  the  belief  that 
the  said  beer  was  of  the  brewing  of  Messrs.  Bass  &  Co.,  is  a 
person  aggrieved  by  the  act  of  the  defendant. 

The  plaintiff  claims  £200  dami^res. 


Watercourse. 

See  Easemenf. 


Ways. 

See  'rrespass — Easement, 


Contract 
for  work, 
&c.,  ncc'l 
not  be 
in  writing. 

A I  iter  if 
not  to  1«.* 
perform  Oil 
within  a 
year. 


In  building 
contracts 
architect's 
certificate 
a  condition 
prece<lent 
to  pay- 
•noi 


Work  and  Labour  OO- 

1.  Claim  for  Work  and  Labour  on  a  Baiihr's  CofifnicL 

The  plaintiff's  claim  is  for  work  done  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request. 


(/7)  A  contract  for  work  and  labour  or  work  and  materials  does  not  a< 
a  rule  require  to  l)e  evideuced  by  MTiting.  It  is  not  witliin  the  Statute 
of  Frauds,  unless,  indeed,  as  sometimes  happens,  it  comes  within  the 
clause  of  the  4th  section  with  reference  to  contracts  which  are  not  to  be 
jieiformed  within  a  year.  Then,  of  course,  writing  is  requisite  ;  but  onlr 
when  the  contract  will  nrrr.sgarilf/  continue  beyond  the  year.  In  S*^itrk 
V.  St mwh ridge  (2  C.  B.  808),  the  plaintiff  underto^-jk  to  Ih^ard  a  child  at 
the  defendant's  request  at  so  much  a  month,  '*  as  long  as  the  defenduif 
thought  proper,"  and  although  this  contract  in  fact  continued  for  more 
than  a  year,  inasmikh  as,  at  the  time  it  was  made,  by  its  terras  it  would 
not  necessarily  continue  so  lon;r,  it  was  held  that  writing  was  not  neces- 
sary. 

In  an  action  for  work  done,  the  plaintiff  must  pr:>ve,  though  he  need 
not  aver  in  his  statement  of  claim,  the  performance  of  all  conditiGV 
jn*ecedent  on  his  part ;  and  in  the  case  of  building  contracts  it  is  gene- 
rally a  condition  precedent  to  the  right  to  payment  that  the  ait^teci  - 
should  give  his  certificate  as  to  the  amount,  &c.,  of  work  done;  asi 
until  the  architect  gives  this  certificate  no  jwyment  can  be  enfaioeiL 
Where  a  contract  for  the  erection  of  certain  works  provided  t^wf  ^ 
extras  or  additions,  pajnnent  for  which  the  contractor  ^aald 
e!ititled  to  under  the  said  contract,  should  be  paid  for  at  the  price 
by  the  surveyor  appointed  by  the  contractor's  employer,  it  was  held  |M< 
the  surveyor  had  i)Owcr  to  determine  what  were  extras  under  the 
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Particulars : — 

1882.  To  rebuilding  house  at  Wigan 
Jan.  1  to  as  per  contract  dated  the 
May  31.         24th  Dec.,  1881  .        .     £3400    0    0 

To  extras  as  per  account  de- 
livered       ....  248    0    0 


£3043     0     0 
Paid  on  account        .        3000    0     0 


Balance  due      .        .       £643     0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from  the  3l8t  Maj,  1882,  till  payment  or  judgment 


tract,  and  therefore  that  his  certificate  awarding  a  certain  amount  to  be 
due  for  exttas  was  conclusive.  (^RichardH  y.  May^  10  Q.  B.  D.  400.)  It 
is  no  dispensation  of  the  condition  that  the  certificate  was  withheld  by  Building 
fraud  and  collusion  with  the  defendant  (^Milner  v.  Fields  5  Exch.  829).  contracts, 
although  it  is  true  that  on  such  a  state  of  facts  an  action  of  tort  for  fraud 
might  lie  against  the  architect  and  defendant,  or  both.  {Batterbunj  v. 
Vy»ey  2  H.  &  C.  432  ;  L.  J.  32  Ex.  177  ;  LadhroU  v.  Barrett,  46  L.  J. 
708.)  The  architect  or  surveyor  need  not  certify  in  writing,  unless 
expressly  recjuirefl  by  the  contract  to  do  so.  In  Morgan  v.  Blrnie 
(9  Bing.  672),  a  letter  from  the  architect  to  the  plaintiff  inclosing  the 
bills  with  an  approval  of  the  charges  was  held  not  to  be  equivalent  to  a 
certificate  of  approval  of  the  work  done.  And  see  Tharns  Sulphur  and 
Copper  Co.  v.  JTMeay  (3  App.  Cases,  1040). 

In  building  contracts  time  is  not  usually  of  the  essence  of  the  contract. 
{Zamprell  v.  Billerway  Unum,  3  Exch.  283.)    Where  there  is  a  written   Where  a 
contract  and  the  plaintiff  claims  for  extras  in  addition  to  the  charges   written 
under  the  contract,  the  written  contract  must  be  produced,  for  it  is  only   contract 
the  written  contract  which  can  show  what  really  are  extras.    (  Vincent   and  also  a 
V.  Cole,  M.  &  M.  257  ;  Buxton  v.  CkirnUh,  12  M.  &  W.  426.)    And  it  has   claim  for 
been  held  that  even  a  distinct  promise  by  the  defendant  to  pay  for  the    •*  extras  " 
work  done  would  not  do  away  with  the  necessity  of  producing  the  con-   the  fonner 
tract.     ( Vincent  v.  Cole,  nupra.)  ninst  be 

Bnt  where  a  man  is  employed  to  do  work  under  a  written  contract,  prodnced. 
juid  a  separate  order  for  other  work  is  afterwards  given  by  parol  during 
the  continaance  of  the  first  employment,  the  written  contract  need  not 
be  produced  in  an  action  for  the  second  work.    {Re id  v.  Batte,  M.  &:  M. 
413.) 

There  is  no  implied  warranty  in  the  case  of  a  building  contract  upon 
the  part  of  the  employer  that  the  work  can  be  done  in  the  mode  pre- 
scribed by  the  plans  and  specifications.  (^Thvrn  v.  Mayor  and  Corpora- 
tUm  of  London,  1  App.  Cas.  120  ;  45  L.  J.  Exch.  62.) 

A  building  contract  contained  a  proviso  that  in  case  the  contract 
should  not  be  in  all  respects  performed  by  the  contractor  he  should  pay 
£1,000  as  liquidated  damages.  It  was  held  that  this  was  a  penalty,  and 
not  liauidated  damages.   (^Re  Newman,  4  Ch.  D.  724  ;  46  L.  J.  Bank.  57.) 

If  uie  defendant  has  received  no  benefit  from  the  work  on  accoiint  of 
the  improper  and  unskilful  way  in  which  the  plaintiff  did  it,  the  latter 
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Defence, 

The  defendant  savs  that : — 

1.  Except  as  to  £200  parcel  of  the  money  claimed,  the  archi- 
tect did  not  grant  his  certifica^te  purcmant  to  the  contract 

2.  As  to  £200  parcel  of  the  monej  claimed,  the  defendant 
brings  \ot  has  brought]  into  Court  £200,  and  says  that  som  is 
enough  to  satisfy  the  plaintiff's  claim  herein  pleaded  to. 

Counter-claim. 

The  defendant  says  that : — 

1.  The  contract  contained  a  clause  whereby  it  was  provided 
that  the  plaintiff  should  complete  the  works  by  the  Slat  Maid)^ 
1882,  or  in  default  pay  to  the  defendant  £1  a  day  for  every 
subsequent  day  during  which  the  works  should  remain  on- 
linished,  and  they  so  remained  unfinished  for  61  days  to  the 
:n8t  May. 

The  defendant  counter-claims  £61. 

Reply, 

The  plaintiff  says  that : — 

1 .  As  to  the  1  st  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  2nd  paragraph  thereof  the  plaintiff  acc^ts  the 
£ in  part  satisfaction. 

The  plaintiff  as  to  the  counter-claim  says  that : — 

3.  The  liquidated  damages  were  waived  by  ordering  extns 
nnd  material  alterations  in  the  work. 


Where 
thing  being 
jQadc  is 
dcstroyetl 
before  com- 
pletion, 
who  l)eara 
the  low — 
employer  or 
workman. 


cannot  recover  anything  for  his  labour.  (^Farmicorth  v.  fr'/irrmrd,  1 
('amp.  38  ;  Denetc  v.  Darercll^  3  Camp.  451.)  Questions  sometimes  trite 
whether,  where  a  particular  thing  is  destroyed  or  injured  while  bdnp 
made  to  the  order  of  another,  the  workman  or  the  person  for  whom  the 
thing  is  being  made  will  have  to  bear  the  loss ;  and  on  this  point  the 
following  distinction  exists  : — If  the  c<mtract  is  entire  for  tbe  perfism- 
nncc  of  a  specific  work  for  a  specified  sum,  so  that  the  perf omuiiee of 
the  whole  of  the  work  bargained  for  and  agreed  to  lie  done  is  a< 
prececlent  to  the  right  of  payment  for  any  part  of  it,  the 
be  deprived  of  all  legal  right  to  remuneration  if  the  work 
}>y  accident  before  it  has  been  completed  (^Appleby  v.  Mg^f^  Li  BL  id 
r.  051  ;  36  L.  J.  C.  P.  331)  ;  but  if  the  workman  is  entitM  to 
from  time  to  time  as  the  work  proceeds,  the  dCi>tnictioik  gf 
1)cforc  its  completion  will  not  deprive  the  workman  of  his  hini  (Jl 
tt  ne  V,  At  ha  we  fy  3  Burr.  1592  ;  fripp  v.  Armitage,  4  If.  Ac  W.  ML) 
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2.  Claim  on  a  Building  Contract,  and  for  Extras. 

1.  The  plaintiff  claims  the  contract  price  of  £250  in  respect 
of  the  painting  and  decorating  of  the  defendant's  house,  No. 
13,  Royal  Crescent,  Brighton,  done  by  him  under  a  contract  of 
the  5th  of  May,  1880. 

2.  The  plaintiff  also  claims  £81  for  extra  work  of  the  same 
description  done  upon  the  said  premise*  by  the  plaintiff  at  the 
defendant's  request. 

Particulars  of  the  said  extra  works,  exceeding  in  length  three 
folios,  are  delivered  herewith. 

The  plaintiff  claims  £250  and  £81. 


Defence. 

1 .  It  was  a  tenn  of  the  said  contract  of  the  5th  of  May, 
1880,  that  the  plaintiff  should  not  be  entitled  to  any  money 
under  it  in  respect  of  work  done  until  such  work  had  been 
approved  by  A.  B.  the  architect,  and  his  certificate  in  writing 
given. 

2.  The  work  in  respect  of  which  the  plaintiff  sues  in  this 
action  has  never  been  approved  by  the  said  A.  B.,  nor  has  he 
given  his  certificate  in  writing. 

8.  The  defendant  did  not  order  any  of  the  extras  claimed  for. 

4.  It  was  also  a  term  of  the  said  contract  that  the  plaintiff 
should  not  be  entitled  to  recover  for  any  extra  work  unless  the 
same  were  ordered  in  writing  by  the  said  A.  B. 

5.  A.  B.  did  not  order  any  of  the  said  extra  works  in  writing. 


8.  Claim  by  a  Commercial  Traveller  for  his  Salary  and  Com- 
missions. 

1.  On  the  3rd  of  November,  1880,  the  plaintiff  entered  the 
defendant's  employment  as  a  commercial  traveller  at  a  salaiy  of 
£150  a  year,  payable  half-yearly,  and  a  commission  of  2J  per 
cent,  upon  all  orders  he  obtained. 

.  2.  From  the  said  date  to  the  3rd  of  May,  1881,  the  plaintiff 
obtained  orders  to  the  value  of  £5000. 
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The  plaintiff  claims : — 

(1)  £75,  half -a-year's  salary ;  and 

(2)  £125  for  commissions. 


Defence, 

1.  The  defendant  employed  the  plaintiff  at  a  salary  of  £150 
a  year,  payable  half-yearly,  and  a  commission  of  2}  per  otoi, 
upon  the  nett  profit  reah'sed  upon  all  orders  he  obtained. 

2.  The  nett  profit  realised  upon  the  said  orders  was  JSlOOO. 

3.  Before  action  brought  the  defendant  paid  to  the  plaintiff 
the  sum  of  £50  on  account  of  his  salary  and  eommisgionfl. 

4.  The  defendant  brings  into  Court  the  sum  of  £50,  and 
says  it  is  sufficient  to  satisfy  the  plaintiff's  claim  herein. 

Reply. 
The  plaintiff  joins  issue  upon  the  defence. 

4.  Claim  against  Drfendanis  in  the  Alternative  for  Literary 

Services, 

1.  By  an  agreement  made  on  the  5th  of  April,  1880,  between 
the  plaintiff  and  the  defendant  X.,  who  was  duly  authorised  by 
the  defendant  P.  to  act  as  his  agent  in  that  behalf,  it  was 
agreed  that  the  plaintiff  should  be  employed  by  the  defendant 

P.,  at  a  salary  of  £ a  month,  to  assist  the  defendant  P.  by 

his  literary  labour  in  the  advocacy  of  the  views  of  the  U.  K  A. 
Society. 

2.  Thenceforth  until  the  month  of  December,  1881,  the 
plaintiff  was  employed  by  the  defendant  P.  in  a  variety  of  wajs 
in  advocating  the  objects  of  the  said  association,  and  thcR 
accrued  due  to  the  plaintiff  under  the  said  agreement  the  som 
of£ . 

3.  In  the  alternative,  the  plaintiff  says  that  the  defendant  N. 
warranted  that  he  was  authorised  by  the  defendant  P.  to  cngvp 
the  plaintiff  upon  the  terms  already  stated,  whereas  in  ftflt  k 
had  no  such  authority,  and  the  plaintiff  in  oonieqjMMS  ii 
unable  to  obtain  any  remuneration  for  his  said  woiIe;  anifl^ 
vices. 
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The  plaiutiff  claims : — 

(1)  £210  from  the  defendant  P.;  or 

(2)  The  sum  of  £210  from  the  defendant  N.  by  way  of 

damf^es. 

5.  Claim  by  an  Author  against  Publishers. 

1.  On  the  30th  of  July,  1880,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendants  that  the  plaintiff  should  write 
for  the  defendants  a  work  of  fiction,  to  be  published  by  them 
in  monthly  shilling  parts,  and  that  the  plaintiff  should  receive, 
as  remuneration  for  his  literary  labour,  the  sum  of  £150,  to  be 
paid  upon  the  publication  of  the  last  of  the  said  monthly 
parts. 

i.  The  last  of  the  said  monthly  parts  was  published  before 
action  brought. 

The  plaintiff  claims  £150. 


Wrongful  Dismissal  (a), 

1.  Claim  by  a  Clerk  for  'Wrongful  Dismissal. 

1.  The  plaintiff  was  engaged  by  the  defendant  on  the  1st  of 
January,  1880,  as  a  clerk  in  his  warehouse,  at  a  salary  of  £100 

(0)  An  indefinite  hiring  in  the  case  of  servants  (other  than  menial  ^q  Jq. 
Bervants),  without  mention  of  time,  is  presumed  as  a  matter  of  fact  which  (definite 
mity  be  rebutted  by  other  circumstances  to  be  a  hiring  for  one  year,  and  hiring  pre- 
tl^e  fact  of  the  wages  being  payable  monthly  does  not  necessarily  make  gumed  to 
any  difference.     In  every  case,  however,  the  terms  of  the  hiring  are  for  \^  f^,.  ^ 
the  jory,  who  must  take  the  usages  of  the  particular  trade  into  considera-   y^^. 
tion.    la  the  case  of  a  hiring  '*  at  two  guineas  a  week  for  one  year,'* 
Bramwell,  B.,  told  the  jury  they  might  find  a  weekly  hiring.    (^Robertson 
▼.  Jenner^  15  L.  T.  N.  8.  514.)    So  a  hiring  "at  £2  a  week  and  a  house" 
has  been  held  to  be  a  weekly  hiring.    {Evans  v.  Roe,  L.  R.  7  C.  P.  138.) 

If  during  the  year,  where  the  service  is  yearly,  the  servant  is  dismissed 
withoat  cause,  he  is  entitled  as  damages  to  his  wages  to  the  end  of  the 
year.  But  if  the  servant  leave  the  service  without  cause  or  is  dischaigetl 
by  the  master  or  by  a  magistrate's  order  for  good  cause  during  the  year, 
he  cannot  recover  any  of  the  current  wages.  (Sec  Smith's  Master  and 
Servant,  3rd  ed.,  p.  178.) 

With  regard  to  menial  or  domestic  servants  it  is  generally  understood  Menial 
(except  where  a  different  custom  is  proved  to  ])revail)  that  though  the  servants 
contract  is  for  a  year,  it  may  be  dissolved  by  either  party  on  giving  a  ^^i^y  \^ 
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a  year,  and  upon  the  terms  that  he  should  receive  six  months* 
notice  or  six  months'  salary  in  lieu  of  notice. 

2.  On  the  8rd  of  February,  1880,  the  defendant  dismuBed 
the  plaintiff  without  any  notice,  or  wages  in  lieu  of  notice. 

The  plaintiff  claims  £50. 


discharged 
with  a 
month's 
warning. 

Who  are 

menial 

senrants. 


A  custom 
to  dis* 
cliarge  on 
notice  may 
be  en- 
grafted on 
a  general 
hiring. 


Hiring  for 

tnrelve- 

months. 


Habter  not 
bound  to 


month's  warning,  or  on  the  part  of  the  employer  by  giving  a  month*i 
wages.  (Beeston  v.  CoUyer,  4  Bing.  313  ;  Fawcett  v.  Quh^  5  B.  It  Ad. 
908.)  A  governess  has  been  held  not  to  be  a  menial  servant  within  the 
meaning  of  this  rule.  ( Todd  v.  Kerrieh,  8  Ex.  151  ;  22  L.  J.  £z.  1) ;  but 
a  head  gardener  and  huntsman  have  been  held  to  be  such  servants 
{^Nieid  V.  Greareg,  33  L.  J.  C.  P.  259  ;  17  G.  B.  N.  8.  27  :  JoMms^  v. 
JSlenkinsop,  5  Jurist.  870 ;  Nowlan  v.  Ablet,  2  C.  M.  &  R.  54.)  The 
notice  may  be  given  at  any  time,  t.^.,  need  not  be  given  at  the  end  oC 
any  month  from  the  commencement  of  the  service.  In  such  cases,  if  the 
master  without  reasonable  cause  dismisses  the  servant  without  nodce, 
the  latter  is  entitled  to  recover  a  month's  wages  beyond  the  anean  (if 
any).     (^Robi/uian  v.  Ifindman,  3  Esp.  235.) 

A  general  engagement  of  an  agent  at  a  specified  sum  per  annmn 
simply,  is  a  hiring  for  a  year  ;  but  a  custom  to  discharge  on  notice  may 
bo  engrafted  on  such  hiring  if  the  terms  be  not  inconsistent  with  the 
cu8tom.  A  stipulation  for  a  gratuity  at  the  end  of  the  year  has-been 
held  to  be  not  inconsistent  with  such  custom.  (^MetznerY,  I\irker,  9  Kx. 
518  ;  23  L.  J.  Ex.  130  ;  Parker  v.  Jbhettm,  27  L.  J.  C.  P.  236  ;  4  C.  B. 
N.  S.  346.)  It  is  a  question  for  the  judge  whether  a  written  contxict 
excludes  such  a  custom.  (Parker  v.  Ibbetsony  supra,)  But  when  the 
hiring  is  expressly  for  a  certain  fixed  time  a  custom  to  determine  it 
before  without  notice  is  inadmissible.  (Peters  v.  Stareley,  15  L.  T.  N.  8. 
275.)  Clerks  in  London  are  said  to  be  entitled  to  three  months*  notice. 
(Per  Pollock,  C.B.,  who  stated  in  Fairman  v.  Oakfmrd,  29  L.  J.  Ei. 
459—60,  that  juries  in  London  generally  find  to  that  effect.)  In  IRtotf 
V.  Patchelor,  15  L.  T.  N.  S.  543,  the  jury  found  that  an  advertisiiig  and 
canvassing  agent  was  only  entitled  to  one  month's  notice. 

A  contract  of  hiring  '*  for  one  whole  year,  and  so  on  from  year  to 
year  as  the  ])artics  should  respectively  please,"  can  only  be  detenniaed 
at  the  end  of  any  current  year  and  upon  reasonable  notice.  (  WiOinu 
V.  Jiyrne,  7  Ad.  6i  £.  177.)  An  agreement  for  ''  twelve  months  cettsim 
after  which  time  either  party  should  be  at  liberty  to  terminate  the  sgrK- 
ment,"  by  three  months'  notice,  may  be  determined  by  three  montbs'&odce 
terminating  after  the  end  of  the  twelve  months.  (Lanfftot^  t.  Ckrieti*, 
L.  R.  9  Ex.  57,  Kelly,  C.B.,  dis^ntiente.)  The  master  of  a  ship.irai 
hired  under  a  contract  providing  that  ''should  ownera  require  cuttaistD 
leave  the  ship  abi\>ad,  his  wages  to  cease  on  the  day  he  is  reqniied  to  give 
up  command."  In  an  action  by  the  captain  for  wrongful  dismisaU  witk- 
out  notice,  but  not  for  misconduct,  it  was  held  that  he  was  entitled  to 
reasonable  notice.     (Green  v.  Wright y  1  C.  P.  Div.  591.) 

As  to  agreements  for  service  for  over  twelve  months,  see  4th  seotMft 
of  the  Statute  of  Frauds,  which  requires  them  to  be  evidenced  by  wiitiB^ 

A  dismissed  servant  or  agent  will  not  necessarilj  be  entitled  to  & 
full  salary  or  wages  for  the  unexpired  term  of  the  contract^  as  it  itliiUi 
to  be  reduced  by  the  probabilities  of  his  having  other  emplojiiMBtdiHiiV 
such  period.  (Hart land  v.  General  Exchange  Bank,  14  L.  T.  ll,'&lO; 
llochester  v.  De  la  Ttmr,  22  L.  J.  Q.  B.  458  :  2  E.  &  B.  090 ; 
Yelland's  case,  L.  R.  4  Eq.  350  ;  Ex  parte  Clarke,  L.  R.  7  Bq. 
Exvarte  Logan,  L.  R.  9  Eq.  149.) 

Tne  master  is  not  bound  to  assign  the  reason  for  dismissal  wX  te 
thereof,  and  where  a  good  cause  for  dismissal  in  fact  eziatod  al 
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Defence. 

1.  By  the  said  agreement  the  defendant  was  only  entitled  to 
one  month's  notice. 

2.  The  defendant,  on  the  8rd  of  January,  1880,  gave  the 
plaintiff  one  month's  notice  to  leave  his  said  service. 

Reply, 
The  plaintiff  joins  issue  upon  the  statement  of  defence. 

2.  Claim  hy  a  Domestic  Servant  for  Arrears  of  Wages  and 

Wrongful  Dismissal. 

1.  The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully dismissing  him  from  his  situation  of  a  cook  without  one 
month's  notice,  or  one  month's  salary  in  lieu  of  notice,  viz., 
£15. 

2.  At  the  time  of  his  dismissal  the  defendant  owed  the  plain- 
tiff the  sum  of  £20  for  six  weeks'  wages  then  in  arrear. 


time,  it  is  immaterial  whether  or  not  it  was  the  real  caose.    (^Ridgway  y.   asaigii  any 
Hunqefford  Market  Co,,  3  A.  &  £.  171.)  reason  for 

Where  the  payment  of  wages  was  to  be  at  the  rate  of  £60  per  month,   dismissal. 
it  was  held  that  subsequent  misconduct  was  no  answer  to  an  action  for  ^.     qJq/j^ 
wages  which  had  accrued  due  at  the  time  of  dismissal,  because  there  was      *^Mwer 
a  vested  right  to  each  month's  wages  when  the  month  had  elapsed.  ^°  ,  . 
iButton  v.  Thamoti,  L.  R.  4  C.  P.  330  ;  Taylor  v.  LaArd,  1  H.  &  N.  266  ;    r*  ^^™ 
26  L.  J.  Ex.  329.)    This  may  be  altered  by  the  terms  of  hiring.  hi^!!^ 

Defence — Dismissal  far  misconduct,  disohedience^  4*^.1 — If  a  servant  T  .  . ♦  *i.g 
misconducts  himself,  the  master  may  dismiss  him  without  notice.    A   ..^ 
refusal  to  obey  a  lawful  order  is  a  good  ground  for  dismissaL    (^LUley  v.     ^™  ' 
Elwim,  11  Q.  B.  742.)    A  wrongful  claim  by  a  clerk  that  he  is  a  partner,   Misconduct 
entitles  the  employer  to  dismiss  him  instantly.    (^Amor  y.  Fearon,  9  Ad.   for  which 
&  S.  648.)    If  a  traveller  sells  his  employer's  wines  to  a  brothel  keeper  ft  master 
he  may  be  dismissed  without  notice.    {Blenkam  v.  Hodges'  DistiUerg   may  in- 
€b.,  16  L.  T.  N.  S.  608.)     So  where  a  servant  embezzles  his  master's   stantly  dis- 
money,  even  though  wages  exceeding  amount  embezzled  are  due  to  him.    charge  his 
(^Broum  v.  Croft,  1  Chitty's  Prac.  of  the  Law,  82.)  servant. 

Where  a  master  having  a  right  to  discharge  his  servant  for  misconduct 
condones  it,  and  retains  the  servant,  he  cannot  afterwards  discharge  hini 
for  the  same  misconduct.    (Phillips  v.  Foxall,  L.  R.  7  Q.  B.  680.) 

In  contracts  for  personal  service  it  is  an  implied  condition  that  the 
death  of  either  party  shall  dissolve  the  contract  Therefore,  when  A.  was 
hired  by  P.  at  a  working  wage,  and  it  was  agreed  that  the  service  was  to 
be  determined  by  six  months'  notice  and  six  months*  wag^,  it  was  held 
on  the  death  of  P.  that  his  personal  representatives  were  not  bound  to 
continue  A.  in  their  service  or  pay  six  months*  wages.  {Farrow  v. 
Wilson,  L.  R.  4  C.  P.  744.) 


gQO  WBOVeTUL  mSKIBSAL. 

The  plaintiff  claims  : — 

(1)  The  said  sum,  £20  ; 

(2)  £ir>  damages  for  the  said  wrongful  diamiagal. 


Defence, 

1.  The  defendant  did  not  owe  the  plaintiff  the  sum  of  £20, 
or  any  other  sum  in  respect  of  arrears  of  wages  at  the  time  of 
his  dismissal. 

2.  Before  the  said  dismissal  the  plaintiff  had  been  guilty  of 
gross  misconduct,  and  had  behaved  himself  in  an  obscene  and 
indecent  manner  towards  certain  female  servants  in  the  defend- 
ant's household.  When  the  plaintiff  was  questioned  as  to  his 
said  misconduct,  he  admitted  that  he  had  done  the  acts  com- 
plained of,  and  declared  that  he  would  repeat  them  on  the  fint 
opportunity,  and  was  guilty  of  great  impertinence  towards  the 
defendant,  whereupon  the  defendant  dismissed  him,  which  k 
the  grievance  complained  of. 

3.  Claim  for  Wrongful  Dismissal  and  Libel  and  Slander. 

1.  The  plaintiff  has  sustained  damage  by  the  defendant 
wrongfully  dismissing  him  from  his  employment  as  a  shopman, 
and  foiling  to  give  him  three  months*  notice  of  disminal  in 
accordance  with  the  terms  of  an  agreement  of  the  2nd  of  JdIt, 
1880,  whereby  he  was  engaged  at  a  salary  of  £100  a  year. 

2.  After  the  said  wrongful  diFinissal  the  defendant  falstly 
and  maliciously  spoke  and  published  of  the  plaintiif  the  words 
following,  that  is  to  say,  "  Henry  Jones  "  (meaning  the  plain- 
tiff) **  was  the  worst  and  most  unsatisfactory  servant  I  ever  had. 
I  had  to  be  always  watching  him,  or  he  would  be  at  the  till 
He  did  rob  me  of  a  fiver,  and  I  dismissed  him  for  it/'  meaning 
that  the  plaintiff  had  committed  an  indictable  offence. 

8.  The  defendant  also  falsely  and  maliciously  wrote  and  pub- 
lished of  and  concerning  the  plaintiff  the  words  following, 
that  is  to  say,  **  Henry  Jones"  (meaning  the  plaintifif)  ^^wasin 
my  service  for  two  months,  and  I  dismissed  him  for  dishoneity.*' 

4.  By  reason  of  the  publication  of  the  said  words  Mr.  A.  R, 
of  C,  refused  to  engage  the  plaintiff  as  his  shopman^  and  he  a 
unable  to  obtain  any  employment. 


WBOKGFUL  DISmSSAL.  gOl 

The  plaintiif  claims  : — 

(1)  £25  for  the  said  wrongful  dismissal ;  and 

(2)  £500  damages  for  the  libel  and  slander  complained 

of. 

Defeiice, 

1.  The  plaintiff  while  in  the  defendant's  employment  was 
guilty  of  dishonesty.  On  the  day  when  he  was  dismissed  he 
stole  £5  of  the  defendant's  money  out  of  the  till,  whereupon 
the  defendant  at  once  discharged  him. 

2.  The  words  set  out  in  paragraphs  2  and  8  were  spoken  in 
the  one  case  and  written  in  the  other  to  one  Mr.  A.  B.,  of  G.> 
to  whom  the  plaintiff  had  applied  for  a  situation,  and  who  had 
inquired  from  the  defendant  the  character  of  the  plaintiff,  and 
the  said  words  were  published  by  the  defendant  bond  fide  and 
without  malice. 

Reply. 
The  plaintiff  joins  issue  upon  the  defence. 


APPENDIX. 


ORDER  III. 

INDORSEMENTS  OF  CLAIM. 

1.  The  indorsement  of  claim  shall  be  made  on  every  writ  of  summons 
before  it  is  issued. 

2.  In  the  indorsement  required  by  Order  II.,  Rule  1,  it  shall  not  lie 
essential  to  set  forth  the  precise  ground  of  complaint,  or  the  precise 
remedy  or  relief  to  which  the  plaintiff  considers  himself  entitled. 

3.  The  indorsement  of  claim  shall  be  to  the  effect  of  snch  of  the  forms 
in  Appendix  (A),  Part  III.,  as  shall  be  applicable  to  the  case,  or,  if  none 
be  found  applicable,  then  such  other  similarly  concise  form  as  the  nature 
of  the  case  may  require. 

4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants  is 
saed,  in  a  representative  capacity,  the  indorsement  shall  show  in  manner 
appearing  by  such  of  the  forms  in  Appendix  (A),  Part  III.,  sec.  VII.,  as 
shall  be  applicable  to  the  case,  or  by  any  other  statement  to  the  like 
effect,  in  what  capacity  the  plaintiff  or  defendant  sues  or  is  sued. 

5.  In  probate  actions  the  indorsement  shall  show  whether  the  plaintiff 
claims  as  creditor,  executor,  administrator,  residuary  legatee,  legatee, 
pext-of-kin,  heir-at-law,  devisee,  or  in  any  and  what  other  character. 

6.  In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant,  with  or  without 
interest,  arising  (A.)  upon  a  contract,  express  or  implied,  (as,  for  instance, 
on  a  bill  of  exchange,  promissory  note,  or  cheque,  or  other  simple  con- 
tract debt)  ;  or  (B.)  on  a  bond -or  contract  under  seal  for  payment  of  a 
liquidated  amount  of  money  ;  or  (C.)  on  a  statute  where  the  sum  sought 
to  be  recovered  is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt  other 
than  a  penalty  ;  or  (D.)  on  a  guaranty,  whether  under  seal  or  not,  where 
the  claun  against  the  principal  is  in  respect  of  a  debt  or  liquidated 
demand  only  ;  or  (E.)  on  a  trust ;  or  (F.)  in  actions  for  the  recovery  of 
land,  with  or  without  a  claim  for  rent  or  mesne  profits,  by  a  landlord 
«gainst  a  tenant  whose  term  has  expired  or  has  been  duly  determined  by 
notice  to  quit,  or  against  persons  claiming  under  such  tenant ;  the 
writ  of  summons  may,  at  the  option  of  the  plaintiff,  be  specially  indorsed 
with  a  statement  of  his  claim,  or  of  the  remedy  or  relief  to  which  he 
claims  to  be  entitled.  Such  special  indorsement  shall  be  to  the  effect 
of  sach  of  the  forms  in  Appendix  (C),  sec.,  IV.,  as  shall  be  applicable  to 
the  case. 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand 
only,  the  indorsement,  besides  stating  the  nature  of  the  claim,  shall  state 
the  amount  claimed  for  debt,  or  in  respect  of  such  demand,  and  for  costs 
respectively,  and  shall  further  state,  that  n|)on  payment  thereof  within 
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four  days  after  service,  or  in  case  of  a  writ  not  for  service  within  the 
jurisdiction  within  the  time  allowed  for  appearance,  farther  prooeedings 
will  be  stayed.  Such  statement  shall  be  in  the  form  in  Appendix  (A), 
Part  III.,  sec.  III.  The  defendant  may,  notwithstanding  such  payment, 
have  the  costs  taxed,  and  if  more  than  one-sixth  shall  be  disallowed,  the 
plaintiffs  solicitor  shall  pay  the  costs  of  taxation. 

8.  In  all  cases  in  which  the  plaintiff,  in  the  first  instance,  deures  to 
have  an  account  taken,  the  writ  of  summons  shall  be  indorsed  vrith  a 
claim  that  such  account  be  taken. 


ORDER  XVI. 

FABTIES. 

I.  Generally, 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  lUleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.  And  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  tnth  relief  as  be  or 
they  may  be  entitled  to,  without  any  amendment  Bat  the  defendant, 
though  unsncoesBful,  shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  who  shall  not  be  found  entitled,  to  relief,  unless  the 
Court  or  a  judge  in  disposing  of  the  costs  shall  otherwise  direct. 

2.  Where  an  action  has  been  commenced  in  the  name  of  the  wrong 
person  as  plaintiff,  or  where  it  is  doubtful  whether  it  has  been  oom- 
menced  in  the  name  of  the  right  plaintiff,  the  Ck>urt  or  a  judge  may,  if 
satisfied  that  it  has  been  so  commenced  through  a  hand  fide  mistake,  and 
that  it  is  necessary  for  the  determination  of  the  real  matter  in  dispute  so 
to  do.  Older  any  other  person  to  be  substituted  or  added  as  plaintiff  upon 
such  terms  as  may  be  just. 

3.  Mliere  in  an  action  any  person  has  been  improperly  or  un* 
necessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  up  a  counter- 
claim or  set-off,  he  may  obtain  the  benefit  thereof  by  establishing  his 
set-off  or  counter-claim  as  against  the  parties  other  than  the  oo-pULitiff 
so  joined,  notwithstanding  the  misjoinder  of  such  plaintiff  or  any  pro- 
ceeding consequent  thereon. 

4.  All  persons  may  be  joined  as  defendants  against  whom  the  right  to 
any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alter- 
native. And  judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  to  be  liable,  according  to  their  respective 
liabilities,  without  any  amendment. 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be  interested 
as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action  included  in 
any  proceeding  against  him  ;  but  the  Court  or  a  judge  may  make  such 
order  as  may  appear  just  to  prevent  any  defendant  from  being  em- 
barrassed or  put  to  expense  by  being  required  to  attend  any  proceedings 
in  which  he  may  have  no  interest. 

6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same  action  all, 
•r  any  of  the  persons  severally,  or  jointly  and  severally  liable  on  any 
one  contract,  including  parties  to  bills  of  exchange  and  promissory  notes. 

7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may,  in  such  manner  as  hereinafter  mentioned,  or 
as  may  be  prescribed  by  any  special  order,  join  two  or  more  defendants 
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to  the  intent  that  the  question  fis  to  which,  if  any,  of  the  defendants  is 
liable,  and  to  what  extent,  may  be  determined  as  between  all  parties. 

8.  Trustees,  executors,  and  administrators  mav  sue  and  be  sued  on 
behalf  of  or  as  representing  the  property  or  estate  of  which  they  are 
trustees  or  reprcscntatiTes,  without  joining  any  of  the  pel-son!*  bene- 
ficially interested  in  the  tnist  or  estate,  and  shall  Ikj  considered  as 
Tepresenting  such  persons  ;  but  the  Court  or  a  judge  may,  at  any  stage 
o£  the  proceedings,  order  any  of  such  pereons  to  be  made  i)artie8  either 
in  addition  to  or  in  lieu  of  the  previously  existing  jmrties. 

9.  Where  there  are  numerous  persons  having  the  same  interest  in  one 
cause  or  matter,  one  or  more  of  such  |)ersons  may  sue  or  be  sued,  or  may 
be  authori*ied  by  tlie  Court  or  a  judge  to  defend  in  such  cause  or  matter, 
on  behalf  or  for  the  benefit  of  all  persons  so  interested. 

10.  Subject  to  tlie  provisions  of  the  Acts  and  these  rules,  in  all  Probate 
actions  Uie  rules  as  to  j)arties,  in  use  in  the  Court  of  Probate  previously 
to  the  commencement  of  the  Principal  Act,  shall  continue  to  Ix!  in  force. 

11.  No  cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder 
or  non-joinder  of  parties,  and  the  Court  may  in  every  cause  or  matter 
deal  with  the  matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The  Court  or  a  judge  may.  at 
any  stage  of  the  proceedings,  either  u\ym  or  without  the  application  of 
either  party,  and  on  such  terms  as  may  appear  to  the  Court  or  a  ju<igc 
to  be  just,  order  that  the  names  of  any  parties  impn)perly  joined,  whether 
as  pUdntiifs  or  as  defendants,  bo  struck  out,  and  that  the  names  of  an}' 
parties,  whether  plaintiffs  or  defendants,  who  ought  to  have  been  joined 
or  whose  presence  before  the  Court  may  be  necessary  in  order  to  enable 
the  Court  effectually  and  completely  to  adjudicate  upon  and  settle  all 
the  questions  involved  in  the  cause  or  matter,  be  added.  No  person  shall 
be  added  as  a  plaintiff  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  disability,  without  his  own  consent  in  writing 
thereto.  Every  party  whose  name  is  so  added  as  defendant  shall  be 
■erved  with  a  writ  of  summons  or  notice  in  manner  hereinafter  men- 
tionod.  or  in  such  manner  as  may  be  prescrilxid  by  any  special  order, 
and  the  proceedings  as  against  such  paily,  shall  be  deemed  to  have 
begun  only  on  the  service  of  such  writ  or  notice. 

12.  Any  application  to  add  or  strike  out  or  substitute  a  plaintiff  or 
defendant  may  be  made  to  the  Court  or  a  judge  at  any  time  before  trial 
by  motion  or  summons,  or  at  the  trial  of  the  action  in  a  summary 
manner. 

13.  Where  a  defendant  is  added  or  substituted,  the  plaintiff  shall, 
nnless  othervrise  ordered  by  the  Court  or  a  judge,  file  an  amended  copy 
of  and  sue  out  a  writ  of  summons,  and  serve  such  new  defendant  with 
auch  writ  or  notice  in  lieu  of  service  thereof  in  the  same  manner  as 
original  defendants  are  served. 


II. — Partners. 

14.  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners 
may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of  which 
such  persons  were  co-partners  at  the  time  of  the  accruing  of  the  cause  of 
action  ;  and  any  party  to  an  action  may  in  such  case  apply  by  summons 
to  a  judge  for  a  statement  of  the  names  of  the  persons  who  were,  at  the 
time  of  the  accruing  of  the  cause  of  action,  co-partners  in  any  such  firm, 
to  be  furnished  in  such  manner,  and  verified  on  oath  or  otherwise,  as  the 
judge  may  direct.  Provided  that,  in  the  case  of  a  co-partnership  whicli 
has  been  dissolved,  to  the  knowledge  of  the  plaintiff,  before  the  com- 
mencement  of  the  action,  the  writ  of  summons  shall  be* served  upon  every 
peraon  sought  to  be  made  liable. 
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15.  Any  ))rrK<  n  cnrrjing  on  boBineFB  in  the  name  of  a  firm  apparentlT 
coDBisting  (if  more  than  one  person  may  be  sued  in  the  name  of  saok 
firm. 

III. — Persons  vnder  Disability, 

16.  Infants  may  sue  as  plaintiffs  by  their  next  friends,  in  the  manner 
heretofore  practised  in  the  Chancery  Division,  and  may,  in  like  manner, 
defend  by  their  guardians  appointed  for  that  purpose.  Harried  women 
may  sue  and  be  sued  ns  provided  by  the  Married  Women's  Property  Act, 
1882. 

17.  Where  lunatics  and  persons  of  unsound  mind  not  so  foond  bj 
in<iuiAition  might  rcFpectivcly  before  the  passing  of  the  Principal  Act 
have  sued  as  plaintiffs  or  would  have  been  liable  to  be  sned  at  defen- 
dants in  any  action  or  suit,  they  may  respectively  sue  as  plaintiffs  in  any 
action  by  their  committee  or  next  friend  according  to  the  practiced  tlie 
Chancery  Division,  and  may  in  like  manner  defend  any  action  by  their 
conmiittees  or  guaniiaiis  appointed  for  that  purpose. 

18.  An  infant  shall  not  enter  an  ap])earance  except  by  his  goarditn 
ad  litem.  No  onler  for  the  app^jintmcnt  of  such  guanlian  shall  be  neces* 
sary,  but  the  solicitor  applying  to  enter  such  ap[)carancc,  shall  make  and 
file  an  affidavit  in  the  Form  No.  8  in  Appendix  A.,  Part  II.,  wiih  snch 
variations  as  circumstances  may  require. 

19.  Every  infant  sen'cd  with  a  petition  or  notice  of  motion,  or  som- 
mons  in  a  matter,  shall  appear  on  the  hearing  thereof  by  a  guardian 
ad  litem  in  all  cases  in  which  the  appointment  of  a  special  gnaniian  is 
not  provided  for.  No  order  fc»r  the  appointment  of  such  guardian  chall 
be  necessary,  but  the  solicitor  by  whom  he  ap|)car8  shall  preyioaslymakc 
and  file  an  affidavit  as  in  the  last  nile  mentionetl. 

20.  Before  the  name  of  any  person  shall  be  used  in  any  action  as  next 
friend  of  any  infant,  or  other  i>arty,  or  as  relator,  such  person  shall  ugni 
written  authority  to  the  solicitor  for  that  purpcwe,  and  the  authority 
shall  be  filed  in  the  Central  Office,  or  in  the  District  Registry,  if  theciiBC 
or  matter  is  proceeding  therein. 

21.  In  all  causes  or  matters  to  which  any  infant  or  person  of  unsoand 
mind,  whether  so  found  by  inquisition  r)r  not,  or  person  under  any  oiker 
disability,  is  a  party,  any  consent  as  to  the  mode  of  taking  evidence  or  a» 
to  any  other  procedure  shall,  if  given  with  the  consent  oif  the  Court  on 
judge  by  the  next  friend,  guardian,  committee,  or  other  {>erson  .actioi^oi 
l)ehalf  of  the  person  under  disability,  have  the  same  force  ami  effect  u'\i 
such  party  were  un<ler  no  disability  and  had  given  ««uch  consent.  Ppr>- 
vided  that  no  such  consent  by  any  committee  of  a  lunatic  shall  Ixs  valid 
as  between  him  and  the  lunatic  unl(«s  given  with  the  sanction  of  tbe 
Lord  Chancellor  or  Lonls  Justices  sitting  in  Lunacy. 


IV. — Proceedings  hy  or  againut  P(tuj>erf. 

22.  Any  person  may  be  admitted  in  the  manner  heretofore  ac- 
ciustomed  to  sue  or  defend  as  a  ])auper  on  proof  that  he  is  not  wonh  £iX 
his  wearing  a])parel  and  the  subject-matter  of  the  cause  or  matter  <m\j 
excepted. 

23.  A  person  desirous  of  suing  as  a  pauper  shall  lay  a  case  bdott 
counst.'!  for  his  opinion  whether  or  not  he  has  reasonable  grounds  forpiV' 
ceeding. 

24.  No  person  shall  be  permitted  to  sue  as  a  van])cr  nnlem  the  CM* 
laid  before  counsel  for  his  opinion,  nn<i  his  opinion  thereon,  wirh  an  sM- 
davit  of  the  party,  or  his  solicitor,  that  the  case  contains  a  fall  and  tn» 
statement  of  all  the  material  facts  to  the  l>cst  of  his  knowledee  tfi 
belief,  shall  be  prolucctl  before  the  Court  or  Ju(?ge  or  proper  oiicartt 
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whom  the  application  is  made,  and  no  fee  shall  be  payable  by  a  pauper 
to  his  coansel  or  solicitor. 

25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  not  be  liable 
to  any  court  fee. 

26.  Where  a  person  is  admitted  to  sue  or  defend  as  a  pauper  the  Court 
or  a  judge  may,  if  necessary,  assign  a  counsel  or  solicitor,  or  both,  to 
assist  him,  and  a  counsel  or  solicitor  so  assigned  shall  not  be  at  liberty  to 
fef use  his  assistance  unless  he  satisfies  the  Court  or  judge  that  he  has 
some  good  reason  for  refusing. 

27.  Whilst  a  person  sues  or  defends  as  a  pauper  no  person  shall  take, 
or  agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or  reward,  for 
the  conduct  of  his  business  in  the  Court,  and  any  person  who  takes,  or 
agrees  to  take,  or  seeks  to  obtain  any  such  fee,  profit,  or  reward  shall  be 
gnilty  of  a  contempt  of  Court. 

>  28.  If  any  person  admitted  to  sue  or  defend  as  a  pauper  gives,  or  agrees 

to  give,  any  such  foe,  profit,  or  reward,  he  shall  be  forthwith  dispaupered, 

and  shall  not  be  afterwards  admitted  again  in  the  same  cause  to  sue  or 

defend  as  a  pauper. 

29.  No  notice  of   motion  shall  be  served  or  summons  issued,  and  no 

Setition  shall  be  presented,  on  behalf  of  any  person  admitted  to  sue  or 
efend  as  a  pauper,  except  for  the  discharge  of  his  solicitor,  unless  it  is 
ngned  by  his  solicitor. 

SO.  It  shall  be  the  duty  of  the  solicitor  assigned  to  a  person  admitted  to 
sue  or  defend  as  a  pauper  to  take  care  that  no  notice  is  served,  or  sum- 
mons issued,  or  petition  presented,  without  good  cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  as  a 
panper  shidl,  unless  the  Couit  or  a  judge  shall  otherwise  direct,  be  taxed 
as  in  other  cases. 


V. — Adminigtration  and  Execution  of  Tracts, 

,  82.  In  any  case  in  which  the  right  of  an  heir-at-law  or  the  next-of-kin 
or  a  class  shall  depend  upon  the  construction  which  the  Court  or  a  judge 
mfty  pat  upon  an  instrument,  and  it  shall  not  be  known  or  shall  be  diffi- 
onlt  to  ascertain  who  is  or  are  such  heir-at-law  or  next-of-kin  or  class, 
and  the  Court  or  judge  shall  consider  that  in  onlcr  to  save  expense  or 
for  some  other  reason  it  will  be  convenient  to  have  the  questions  of  con- 
struction determined  before  such  heir-at  law,  next  of  kin,  or  doss  shall 
have  been  ascertained  by  means  of  inquiry  or  otherwise,  the  Court 
or.judge  may  appoint  some  one  or  more  persons  to  represent  such  heir- 
at-law,  next  of  kin.  or  class,  and  the  judgment  of  the  Court  or  judge  in 
the  presence  of  such  persons  shall  be  binding  upon  the  heir-at-law,  next 
of  km,  or  class  so  represented. 

33.  Any  residuary  legatee  or  next  of  kin  entitle<l  to  a  judgment  or 
order  for  the  administration  of  the  i)cr8onal  estate  of  a  deceased  person, 
may  have  the  same  without  serving  the  remaining  residuary  legatees  or 
i»e±t  of  Idn. 

84.  Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and 
any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold, 
and  who  may  be  entitled  to  a  judgment  or  order  for  the  administration 
of  the  estate  of  a  deceased  person,  may  have  the  same  without  serving 
any  other  legatee  or  person  interested  in  the  proceeds  of  the  estate. 

35.  Any  residuary  devisee  or  heir  entitled  to  the  like  judgment  or 
order,  may  have  the  same  without  serving  any  co-residuary  devisee  or 
co-heir. 

36.  Any  one  of  several  cestui*  que  trngt  under  any  deed  or  instrument 
entitled  to  a  judgment  or  order  for  the  execution  of  the  trusts  of  the 
deed  or  instrument,  may  have  the  same  without  serving  any  other 
eeHui  que  trust. 
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37.  In  all  cases  of  actions  for  the  prevention  of  waste  or  otherwise  for 
tbo  protection  of  property,  one  |)ewon  may  sue  on  b^ialf  of  himeelf  and 
all  persons  having  the  same  interest. 

38.  Any  executor,  administrator,  or  trustee  entitled  thereto  may  have 
a  jud|;ment  ur  order  afi^nat  any  one  legatee,  next  of  kin,  or  rrc/ni  pie 
timut  for  the  administration  of  the  estate  or  the  execution  of  the  trusts. 

39.  The  Court  or  a  judge  may  require  any  penon  to  be  made  a  party 
to  any  action  or  proceeding,  and  may  give  the  conduct  of  the  action  or 
proceeding  to  such  person  as  he  may  think  fit,  and  may  make  such  order 
in  any  particular  case  as  he  may  think  jast  for  placing  the  defendant  on 
the  record  on  the  same  footing  in  regard  to  coets  as  other  parties  having 
a  common  interest  with  him  in  the  matters  in  question. 

40.  Wherever,  in  any  action  for  the  administration  of  the  estate  of  a 
deceased  jMjrson  or  the  execution  of  the  trusts  of  any  deed  or  instrument, 
or  for  the  partition  or  sale  oi  any  hereditaments,  a  judgment  or  an  order 
lias  been  pron()unce<l  or  niaile  : — 

(/7.)  Under  Onlcr  XV. ; 

(6.)  Under  Order  XXXIII.: 

(r.)  Aflfecting  the  rights  or  interests  of  pensous  not  parties  to  the 
action  ; 
the  Court  or  a  judge  may  direct  that  any  persons  interested  in  the  e&tate 
or  under  the  trust  or  in  the  hereditaments,  shall  be  served  with  notice  of 
the  judgment  or  order ;  and  after  such  notice  Huch  })crson8  shall  be 
bound  by  the  pn^ceediugs.  in  the  same  manner  as  if  they  had  originallv 
l>een  made  parties,  and  shall  be  at  liberty  to  attend  the  pnicecdinflffr 
under  the  judgment  or  order.  Any  perstm  so  served  may,  within  <^c 
month  after  such  service,  apply  to  the  Court  or  judge  to  dischaiige,  vaiy. 
or  a(M  to  the  ju<1gment  or  onler. 

41.  It  shall  not  be  necessary  for  any  i>erson  scivcd  witii  notice  of  any 
judgment  or  oixler,  to  obtain  an  oitlt-r  for  liU-rty  to  attend  the  pn>- 
ccedingH  under  such  judgment  or  order,  but  such  i^erson  shall  be  «i 
liberty  to  attend  the  proceedings  upon  enterin«:  an  npiK^rance  in  the 
(."•'Cntral  OlHce  in  the  same  manner,  and  subject  to  the  same  provisions, 
as  a  defendant  entering  an  appearance. 

42.  A  memorandum  of  the  service  upon  any  |x^rson  of  notice  of  the 
judgment  or  onler  in  any  action  under  Rule  40  shall  l>e  entered  in  the 
Centml  Office  upon  due  proof  by  afK<hivit  of  such  service. 

43.  Notice  of  a  judgment  or  order  served  pursuant  to  rule  40  ^hall  t* 
entitletl  in  the  action  and  there  shall  be  endorsed  thereon  a  uiemoraQdiUD 
in  the  form  No.  2S  in  Appendix  G. 

44.  Notice  of  a  judgment  or  order  on  an  infant  or  ]wrp<in  of  unbound 
mind  not  so  found  by  inquisition  shall  Ik;  served  in  the  same  manner  as 
a  writ  of  summons  in  an  action. 

4.*).  In  any  cause  or  matter  to  execute  the  trusts  of  a  will  it  shall  n«»t 
be  necessary  to  make  the  heir-at-law  a  party,  but  the  plaintiff  shall  I*  at 
liberty  to  make  the  heir-at-law  a  party  where  he  desires  to  have  the  mill 
cstablishtHi  against  him. 

4<».  If  in  any  c^use.  matter,  or  other  proceeding  it  shall  appear  to  the 
Court  or  a  judge  that  any  deceased  i>erson  who  was  interested  in  the 
matter  in  qucsti<m  has  no  legal  pergonal  rt-presentativo,  the  Court  or 
judge  may  proceed  in  the  absence  of  any  per>on  representing  the  cfetate 
of  the  dece^ase<l  person,  or  may  appoint  s«.me  porson  to  represent  hi* 
estate  for  all  the  puri>osos  of  the  cause,  matter,  or  other  {iroccedingOB 
such  notice  to  such  persons,  if  any.  as  the  C«)urt  or  judge  shall  think  fit 
either  sjwcially  or  srcMJcrally  by  pulHic  advertisement,  and  theorteaa 
made,  and  any  order  consequent  therer.n.  >hall  bind  the  estate  of  the 
deceased  ix^retm  in  the  same  manner  in  every  ic>pect  as  if  a  duly  oooati* 
tuted  legal  personal  representative  of  the  deceaiied  had  beenapanyto 
the  cause,  matter,  or  proceeding. 

47.  In  any  cause  or  matter  for  the  administration  of  the  estate  of  t 
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deceased  person,  no  mrty  other  than  the  executor  or  admiuiatra^or  shall, 
unless  by  leave  of  the  Court  or  a  judge,  l^e  entitlc^l  to  appear  either  in 
Court  or  in  chambers  on  the  claim  of  any  ])erson  not  a  party  to  the  cause 
or  matter  against  the  estate  of  the  deceased  person  in  respect  of  any  debt 
or  liability.  The  Court  or  a  judge  may  direct  or  give  liberty  to  any 
other  party  to  the  cause  or  matter  to  appear,  either  in  addition  to  or  in 
the  place  of  the  executor  or  administrator,  upon  such  terms  as  to  costa 
or  otherwise  as  they  or  he  shall  think  fit. 

VI. — Third- Party  Procedure, 

48.  Where  a  defendant  claims  to  be  entitled  to  contribution,  or  indem- 
nity over  against  any  person  iK)t  a  i)arty  to  the  action,  he  may,  by  leave 
of  the  Court  or  a  judge,  issue  a  notice  (hereinafter  called  the  third-party 
notice)  to  that  effect,  stamped  with  the  seal  with  which  writs  of  sum- 
mons are  sealed.  A  copy  of  such  notice  shall  be  filed  with  the  proper 
offic  *r  and  served  on  such  person  according  to  the  rules  relating  to  the 
service  of  writs  of  summons.  The  notice  shall  state  the  nature  and 
grounds  of  the  claim,  and  shall,  unless  otherwise  ordered  by  the  Court  or 
a  judge,  be  served  within  the  time  limited  for  delivering  his  defence. 
Such  notice  may  be  in  the  form  or  to  the  effect  of  the  Form  No,  1  in 
Appendix  B.  with  such  variations  as  circumstances  may  require,  and 
therewith  shall  be  served  a  copy  of  the  statement  of  claim,  or  if  there  be 
no  statement  of  claim,  then  a  copy  of  the  writ  of  summons  in  the  action. 

49.  If  a  person  not  a  party  to  the  action,  who  is  serve  1  as  mentioned 
in  Rule  48  (hereinafter  called  the  third  party),  desires  to  dispute  the 
plaintiff  8  claim  in  the  action  as  against  tne  defendant  on  whose  behalf 
the  notice  has  been  given,  or  his  own  liability  to  the  defendant,  the  third 
party  must  enter  an  appearance  in  the  action  within  eight  days  from 
the  pervice  of  the  notice.  In  default  of  his  so  doing,  he  shall  be  deemed 
to  admit  the  validity  of  the  judgment  obtained  against  such  defendant, 
whether  obtained  by  consent  or  otherwise,  and  his  own  liability  to  con  - 
tribute  or  indemnify,  as  the  case  may  be,  to  the  extent  claimed  in  the 
third-party  notice.  Provided  always,  that  a  person  so  8erve<l  an<i  failincr 
to  appear  within  the  said  period  of  eight  days  may  apply  to  the  Court  or 
a  judge  for  leave  to  appear,  and  such  leave  may  be  given  upon  such 
terms,  if  any.  as  the  Court  or  judge  shall  think  fit. 

iV).  Where  a  third  party  makes  default  in  entering  an  appearance  in 
the  action,  in  case  the  defendant  giving  the  notice  suffer  judgment  by 
d(.»fault,  he  shall  be  entitled  at  any  time,  after  satisfaction  of  the  jud^r- 
.  mcnt  against  himself,  or  before  such  satirfjvction  by  leave  of  the  Court  r>r 
a  judge,  to  enter  judgment  against  the  third  party  to  the  extent  of  thi 
contribution  or  indemnity  claimed  in  the  third-party  notice  :  providp<i 
that  it  shall  be  la^'ful  for  the  Court  or  a  judge  to  set  aside  or  vary  siioli 
judgment  upon  such  terms  as  may  seem  just. 

ol.  Where  a  third  party  makes  default  in  entering  an  appearance  in 
the  action,  in  case  the  action  is  tried  and  results  in  favour  of  the  plaintiff. 
the  judge  who  tries  the  action  may,  at  or  after  the  trial,  enter  such  judj:- 
nient  as  the  nature  of  the  case  may  require  for  the  defendant  giving  the 
notice  against  the  third  party  :  provided  that  execution  thereon  be  not 
issued  without  leave  of  the  judge  until  after  satisfaction  by  such  defen- 
dant of  the  verdict  or  judgment  against  him.  And  if  the  action  is  finally 
decided  in  the  plaintiff's  favour,  otherwise  than  by  trial,  the  Court  or  a 
judge  may,  on  application  by  motion  or  summons,  as  the  case  may  Ik*. 
onier  such  judgment  as  the  nature  of  the  case  may  require  to  be  entered 
for  the  defendant  giving  the  notice  against  the  tnird  party  at  any  timo 
after  satisfaction  by  the  defendant  of  the  amount  recovered  i)y  the* 
plaintiff  against  him. 

52.  If  a  third  party  appears  pursuant  to  the  thiid-party  notice,  th« 


610  APPENDIX. 

clefendnnt  giving  the  notice  may  apply  to  the  Court  or  a  judge  for  direc- 
tions, and  the  Court  or  judge,  upon  the  htnring  of  such  applicatioD,  may. 
if  satisfied  that  there  is  a  question  pn)|)er  to  be  tried  as  to  the  liabiiitj  of 
the  third  party  to  make  the  contribution  or  indemnitj  claimed,  in  whole 
or  in  part,  order  the  question  of  such  liability,  as  between  the  third  party 
and  the  defendant  giving  the  notice,  to  be  tried  in  such  manner,  at  or 
after  the  trial  of  the  action,  as  the  Court  or  judge  may  direct ;  and,  if 
not  so  satu^fied,  may  order  such  judgment  as  the  nature  of  the  case  may 
require  to  be  enteral  in  favour  of  the  defendant  giving  the  notice  against 
the  third  party. 

58.  The  Court  or  a  judge  upon  the  hearing  of  the  application  men- 
tioned in  Rule  52,  may,  if  it  shall  appear  desirable  to  do  so,  give  the  third 
party  liberty  to  defend  the  action,  upon  such  terms  as  may  be  jnst,  or  to 
a]ipear  at  the  trial  and  take  such  part  therein  as  may  be  jnst,  and 
generally  may  order  such  proceedings  to  be  taken,  documents  to  he 
delivered,  or  amendments  to  be  made,  and  give  such  directions  as  to  the 
Court  or  judge  shall  appear  proper  for  ha\-ing  the  question  most  con- 
veniently determined,  and  as  to  the  mode  and  extent  in  or  to  whidi 
the  third  party  shall  be  bound  or  made  liable  by  the  judgment  in  the 
action. 

54.  The  Court  or  a  judge  may  decide  all  questions  of  costs,  as  between 
a  third  party  and  the  other  parties  to  the  action,  and  may  order  any  one 
or  more  to  pay  the  costs  of  any  other,  or  others,  or  give  such  dixectioQ  as 
to  costs  as  the  justice  of  the  case  may  require. 

55.  Where  a  defendant  claims  to  be  entitled  to  contribution  or 
indemnity  against  any  other  defendant  to  the  action,  a  notice  may 
be  issued  and  the  same  procedure  shall  be  adopted,  for  the  determination* 
of  such  questions  between  the  defendants,  as  would  be  issued  and  taken 
against  such  other  defendant,  if  such  last-mentioned  defendant  were  a 
third  party  ;  but  nothing  herein  containeti  shall  prejudice  the  rights  of 
the  plaintiff  against  any  defendant  in  the  action. 


ORDER  XVII. 

CHANGE  OF  PARTIES  BY  DEATH,  &C. 

1.  A  cause  or  matter  shall  not  >x?come  abated  by  reason  of  rbe 
marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if  the  cau^e  of 
action  survive  or  continue,  and  shall  not  become  defective  by  the  assij?;!;- 
ment,  creation,  or  devolution  of  any  estate  or  title  pfndettte  lite;  and. 
whether  the  cause  of  action  survives  or  not,  there  thall  be  no  abatement 
by  reason  of  the  death  of  either  party  between  the  verdict  or  finding  d 
the  issues  of  fact  and  the  judgment,  but  judgment  may  in  such  case  be 
enteixjd,  notwithstanding  the  death. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of 
estate  by  operation  of  law,  of  any  party  to  a  cause  oV  matter,  the  Court 
(.)r  a  judge  may,  if  it  l>e  deemed  necessary  for  the  complete  settlement  of 
all  the  questions  involved,  order  that  the  husband,  perst»ual  lepRseo- 
tativc,  trustee,  or  other  successor  in  interest,  if  any,  of  such  party  bt 
made  a  party,  or  be  served  with  notice  in  such  manner  and  fom  si 
hereinafter  prescribetl,  and  on  such  terms  as  the  Court  or  jodjg^  iW 
think  just,  and  shall  make  such  order  for  the  disposal  of  the  cftoae  cr 
matter  as  may  be  just. 

3.  In  case  of  an  assignment,  creation,  or  devolution  of  any  estate  or 
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title  pendente  lite,  the  cause  or  matter  may  be  continued  by  or  against 
the  person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a  cause  or  matter,  and 
causing  a  change  or  transmission  of  interest  or  liability,  or  by  reason  of 
any  person  interested  coming  into  existence  after  the  commencement  of 
the  cause  or  matter,  it  becomes  necessar)'  or  desirable  that  any  person  not 
already  a  party  should  be  made  a  party,  or  that  any  person  already  a 
party  should  be  made  a  party  in  another  capacity,  an  order  that  the  pro- 
ceedings shall  be  carried  on  between  the  continuing  parties,  and  such 
new  party  or  parties,  may  be  obtained  ex  parte  on  application  to  the 
Ck)UTt  or  a  judge,  upon  an  allegation  of  such  change,  or  transmission  of 
interest  or  liability,  or  of  such  person  interested  having  come  into 
existence. 

5.  An  order  obtained  as  in  the  last  preceding  Rule  mentioned  shall, 
imlesB  the  Court  or  judge  shall  otherwise  direct,  be  served  upon  the  con- 
tinuing party  or  parties,  or  their  solicitors,  and  also  upon  each  such  new 
party,  unless  the  person  making  the  application  be  himself  the  only  new 
party,  and  the  order  shall  from  the  time  of  such  service,  subject 
nevertheless  to  the  next  two  following  Rules,  be  binding  on  the  persons 
served  therewith,  and  every  person  served  therewith  who  is  not  already  a 
party  to  the  cause  or  matter  shall  be  bound  to  enter  an  appearance  thereto 
within  the  same  time  and  in  the  same  manner  as  if  he  had  been  seiTcd 
with  a  writ  of  summons. 

6.  Where  any  person  who  is  under  no  disability  or  under  no  disability 
other  than  coverture,  or  being  under  any  disability  other  than  coverture, 
but  having  a  guardian  ad  litem  in  the  cause  or  matter,  shall  be  served 
with  such  order  as  in  Rule  4  mentioned,  such  ])er8ou  may  apply  to  the 
Court  or  a  judge  to  discharge  or  vary  such  order  at  any  time  within 
twelve  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other  than  coverture, 
and  not  having  a  guardian  ad  litem  in  the  ca.use  or  matter,  is  served  with 
any  order  as  in  Rule  4  mentioned,  such  person  may  apply  to  the  Court  or 
-a  judge  to  discharge  or  vary  such  order  at  any  time  witliin  twelve  days 
from  the  appointment  of  a  guanlian  ad  litem  for  such  party,  and  until 
«nch  period  of  twelve  days  shall  have  expired,  such  order  shall  have  no 
force  or  effect  as  against  such  last- mentioned  {)er8on. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies,  and  the 
cause  of  action  survives,  but  the  person  entitled  to  procee<i  fails  to  pro- 
ceed, the  defendant  (or  the  person  against  whom  the  cause  or  matter  may 
be  continued)  may  apply  by  summons  to  compel  the  plaintiff  (or  the 
person  entitled  to  proceed)  to  proceed  within  such  time  as  may  be 
ordered  :  and  in  default  of  such  proceeding,  judgment  may  be  entered 
for  the  defendant,  or,  as  the  case  may  be,  for  the  person  against  whom 
the  cause  or  matter  might  have  been  continued  ;  and  in  such  case,  if  the 
plaintiff  has  diei,  execution  may  issue  as  in  the  case  provided  for  by 
Order  XLII.,  Rule  23. 

9.  Where  any  cause  or  matter  becomes  abated,  or  in  the  case  of  any 
such  change  of  interest  as  is  by  this  Order  provided  for,  the  solicitor  for 
the  plaintiff  or  person  having  the  conduct  of  the  cause  or  matter,  as  the 
case  may  be,  shall  certify  the  fact  to  the  proper  officer,  who  shall  cause  an 
entry  thereof  to  l>e  made  in  the  cause -book  opposite  to  the  name  of  such 
cause  or  matter. 

TO.  Where  any  cause  or  matter  shall  have  been  standing  for  one 
year  in  the  cause-book  marked  as  **  abated,"  or  standing  over  generally, 
«uch  cause  or  matter  at  the  expiration  of  the  year  shall  be  struck  out  of 
the  cause-book. 
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ORDER  XYIII. 

JOINDER  OP  CAUSES  OF  ACTION. 

1.  Subject  to  the  following  Rules  of  this  Order,  the  plaintiff  may  unite 
in  tlie  same  action  scleral  causes  of  action,  but  if  it  appear  to  the  Court 
or  a  judge  that  any  Huch  causes  of  action  cannot  be  conTenientlj  tried  or 
disposed  of  to(2:ethcr.  the  Court  or  judge  may  order  separate  trials  of  any 
of  such  causes  of  action  to  be  had,  or  may  make  such  other  order  as  may 
be  necessary  or  expedient  for  the  se{)aratc  disposal  thereof. 

2.  No  cause  of  action  shall  unless  by  leave  of  the  Court  or  a  judge  be 
joinetl  MnXh  an  action  for  the  recovery  of  land,  except  claims  in  respect  of 
mesne  profits  or  arrears  of  rent  or  double  value  in  respect  of  the  premises 
claimed,  or  any  part  thereof,  and  damages  for  breach  of  any  contract 
under  which  the  same  or  any  part  thereof  are  held  or  for  any  wrong  or 
injury  to  the  premises  claimed. 

8.  Claims  by  a'trustee  in  bankruptcy  as  such  shall  not,  onleeB  by 
leave  of  the  C'ourt  or  a  judge,  be  join^  with  any  claim  by  him  in  any 
other  capacity. 

4.  Claims  by  or  against  huslmnd  and  wife  may  be  joined  with  claims 
by  or  against  either  of  them  separately. 

/>.  Claims  by  or  against  an  executor  or  administrator  as  snch  may  he 
joined  with  claims  by  or  against  him  personally,  provided  the  last-men- 
tioned claims  are  alleged  to  arise  with  reference  to  the  estate  in  reqiect 
of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  execntor  or 
administrator. 

r».  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them  or 
any  of  them  separately  against  the  same  defendant. 

7.  The  last  three  preceiling  Rules  shall  be  subject  to  Rules  1,  8,  ami  9 
of  this  Order. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in  the 


action  several  causes  of  action  which  cannot  be  conveniently  dispoc«d  of 
together,  ma.v  at  any  time  apply  to  the  Court  or  a  judge  for  an  order 
(.'onfiiiing  the  action  to  such  of  the  causes  of  action  as  may  be  con- 
veniently disposed  of  together. 

9.  If,  on  the  hearing  of  such  application  as  in  the  last  preceding  Rule 
mentioned,  it  shall  appear  to  the  Court  or  a  judge  that  the  causes  of 
action  are  such  as  cannot  all  be  conveniently  disjio^ed  of  together,  the 
Court  or  judge  may  order  any  of  such  causes  of  action  to  be  excluded^ 
and  consequential  amendments  to  be  made,  and  may  make  such  order  t^ 
to  costs  as  may  be  just. 


ORDER  XIX. 

PLEADING   GENERALLY. 


1.  The  following  rules  of  pleading  shall  be  used  in  the  H^  OMittf 
Justice. 

2.  The  plaintiff  sliall,  subject  to  the  provisions  of  Older  XT,,fii^  at 
such  time  and  in  such  manner  as  therein  prescribed,  ddSfVr  to  tl» 
defendant  a  statement  of  his  claim,  and  of  the  relief  or  remedy  to  irWt^ 
he  claims  to  be  entitled.    The  defendant  shall,  subject  to  the 
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of  Order  XXI.,  aud  at  such  time  and  in  such  maimer  as  thcR'iu  pre- 
scribed, deliver  to  the  plaintiff  his  defence,  sct-oflf,  or  counter-claim  (if 
«ny),  and  the  plaintiff  shall,  subject  to  the  provisions  of  Order  XXIII., 
and  at  such  time  aud  in  such  manner  as  therein  prescribed,  deliver  his 
Teply  (if  any)  to  such  defence,  set-off,  or  counter-claim.  Such  8tatcnient8 
sfaiall  be  as  brief  as  the  nature  of  the  case  will  admit,  and  the  taxing 
officer  in  adjusting  the  costs  of  the  action  shall  at  the  instance  of  any 
party,  or  may  without  any  request,  inquire  into  any  unnecessary  prolixity, 
and  onler  the  costs  occasioned  by  such  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same. 

3.  A  defendant  in  an  action  may  set-ofiF,  or  set-up  by  way  of  counter- 
claim against  the  claims  of  the  plaintiff,  any  right  or  claim,  whether 
sach  set-off  or  counter-claim  sound  in  damages  or  not,  and  such  set-off  or 
counter-claim  shall  have  the  same  effect  as  a  cross  action,  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim.  Dut  the  Court  or  a  judge  may,  on  the 
application  of  the  plaintiff  before  trial,  if  in  the  opinion  of  the  Court 
or  judge  such  set-off  or  counter-claim  cannot  be  conveniently  disposed 
of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  [Hirmission  to 
the  defendant  to  avail  himself  thereof. 

4.  Every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
nummary  form  of  the  material  facts  on  which  the  party  plemling  relies 
for  his  clann  or  defence,  as  the  case  may  be,  but  not  the  evidence  by 
which  they  aixj  to  be  i)roved,  and  shall,  when  neces-iary,  be  divided  into 
paragraphs,  numbered  consecutively.  Dates,  sums,  and  numbers  shall 
be  expressed  in  figui'C.s  and  not  in  wonls.  SSignature  of  counsel  shall  not 
be  necessary  ;  but  where  pleadings  have  been  settled  by  counsel  or  a 
tfpecial  pleader  they  shall  be  signed  by  him  ;  and  if  not  so  settled  they 
shall  be  signed  by  the  solicitor,  or  by  the  party  if  he  sues  or  defends  in 
person. 

6.  The  forms  in  Appendices  C,  D.,and  E.,  when  applicable,  and  where 
they  are  not  applicable  forms  of  the  like  character,  as  near  as  may  be, 
fihall  be  use<l  for  all  pleadings,  and  where  such  forms  are  applicable  and 
sufficient  au\'  longer  forms  shall  hn  deemed  prolix,  and  the  costs  occasioned 
by  such  prolixity  shall  l>e  disallowed  to  or  borne  by  the  party  so  using 
the  same,  ar»  the  case  may  be. 

6.  In  all  cases  in  which  the  pariy  pleading  relies  on  any  misrepresen- 
tation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  and  in 
all  other  cases  in  which  particulars  may  be  necessary  beyond  such  as  are 
exemplified  in  the  forms  aforesaid,  particulars  (with  dates  and  items  if 
necessary)  shall  be  stated  in  the  pleading ;  pn)vided  that,  if  the  particulars 
be  of  debt,  expenses,  or  damages,  and  exceed  three  folios,  the  fact  must 
be  80  stated,  with  a  reference  to  full  i)articular8  already  delivered  or  to  be 
delivered  wilh  the  pleading. 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or  defence, 
or  further  and  better  particulars  of  any  matter  stated  in  any  pleading, 
notice,  or  written  proceeding  requiring  particulars,  may  in  all  cases  be 
ordered,  upon  such  terms,  as  to  costs  and  othei'wise,  as  may  be  just. 

8.  The  party  at  whose  instance  particulars  have  been  delivered  under 
a  judge's  oi-der  shall,  unless  the  order  otherwise  provides,  have  the  same 
length  of  time  for  pleading  after  the  delivery  of  the  particulars  that  he 
had  at  the  return  of  the  summons.  Save  as  in  this  Bule  provided,  an 
order  for  paiticulars  shall  not  unless  the  order  otherwise  provides,  operate 
as  a  stay  of  proceedings,  or  give  any  extension  of  time. 

9.  Everj'  pleading  which  shall  contain  less  than  ten  folios  (every  figure 
being  counted  as  one  word)  may  be  either  printed  or  written,  or  partly 
printed  and  partly  written,  and  every  other  pleading,  not  being  a  petition 
or  summons,  shall  \)c  printed. 

10.  Every  pleading  or  other  document  required  to  be  delivered  to  a 
party,  or  Ijctweeu  pai  tics  shall  be  delivered  in  the  manner  now  in  use  to 
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the  solicitor  of  every  party  who  appears  by  a  solicitor,  or  to  the  party  if 
he  does  not  appear  by  a  solicitor,  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document  shall  be  delivered  by  being 
filed  with  the  proper  officer. 

11.  Every  pleading  shall  be  delivered  between  parties,  and  shall  be 
marked  on  the  face  with  the  date  of  the  day  on  which  it  is  delivered,  the 
reference  to  the  letter  and  number  of  the  action,  the  Division  to  which 
the  judge  (if  any)  to  whom  the  action  is  assigned  belongs,  the  title  of 
the  action,  and  the  description  of  the  pleading,  and  shall  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor  and  agent,  if  any, 
delivering  the  same,  or  the  name  and  address  of  the  party  delivering  the 
same  if  he  does  not  act  by  a  solicitor. 

12.  Nothing  in  these  Rules  contained  shall  affect  the  right  of  any 
defendant  to  plead  not  guilty  by  statute.  And  every  defence  of  not 
guilty  by  statute  shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statute  has  heretofore  had.  But  if  the  defendant  so  plead,  he  shall  not 
plead  any  other  defence  to  the  same  cause  of  action  without  the  leave  of 
the  Court  or  a  judge. 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a  petition  or 
summons,  if  not  denied  specifically  or  by  necessary  implication,  or  stated 
to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall  be  taken 
to  be  admitted,  except  as  against  an  infant,  lunatic,  or  person  of  nnsound 
mind  not  so  found  by  inquisition. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of  which 
is  intended  to  be  contested,  shall  be  distinctly  specified  in  his  pleading 
by  the  plaintiff  or  defendant  (as  the  case  may  be)  ;  and  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all  conditions  precedent 
necessary  for  the  case  of  the  plaintiff  or  defendant  shall  be  implied  in  his 
pleading. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counter-claim  not  to  be 
maintainable,  or  that  the  transaction  is  cither  void  or  voidable  in  point 
of  law,  and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if 
not  raised  would  be  likely  to  take  the  opposite  party  by  surprise,  or  woold 
raise  issues  of  fact  not  arising  out  of  the  preceding  plt^ings,  as  for 
instance,  fraud,  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or  Statute  of 
Frauds. 

16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by  way  of 
amendment,  raise  any  new  ground  of  claim  or  contain  any  allegation  of 
fiftct  inconsistent  with  the  previous  pleadings  of  the  party  pleading  the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounda 
alleged  in  a  defence  by  way  of  counter-claim,  but  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  w^hich  he  does  not  admit  the 
truth,  except  damages. 

18.  Subject  to  the  last  preceding  Rule,  the  plaintiff  by  his  reply  may 
join  issue  upon  the  defence,  and  each  party  in  his  pleading  (if  any)  6ul>* 
sequent  to  reply  may  join  issue  upon  the  previous  pleading.  Such  joinder 
of  issue  shall  operate  as  a  denial  of  every  material  allegation  of  facts  in 
the  pleading  upon  which  issue  is  joined,  but  it  may  except  any  facta 
whicn  the  party  may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  8o  admitt^ 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the 
previous  pleading  of  the  opposite  party,  be  must  not  do  so  evasively,  but 
answer  the  point  of  substance.  ITius,  if  it  be  alleged  that  he  received  a 
certain  sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received  that  sum  or 
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any  part  thereof,  or  else  set  out  how  much  he  received.  And  if  an  alle- 
^tioo  is  made  with  divers  circumstances,  it  shall  not  be  sufficient  to 
deny  it  along  with  those  circumstances. 

20.  When  a  contra«;t,  promisee, or  agreement  is  alleged  in  any  plea<linp, 
a  bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only 
as  a  denial  in  fact  of  the  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  from  which  the  same  may  be  implied  by  law, 
and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise,  or  agreement,  whether  v^ith  reference  to  the  Statute  of  Frauds 
or  otherwise. 

21.  Wherever  the  contents  of  any  document  are  material,  it  shall  be 
sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as  possible, 
without  setting  out  the  whole  or  any  part  thereof  unless  the  precise 
words  of  the  document  or  any  part  thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be  suffi- 
cient to  allege  the  same  as  a  fact  without  setting  out  tbe  circumstances 
from  which  the  same  is  to  be  inferred. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact, 
matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material. 

24.  Whenever  any  contract  or  any  relation  between  any  persons  is  to 
be  implied  from  a  series  of  letters  or  conversations,  or  otherwise  from  a 
number  of  circumstances,  it  shall  l)e  sufficient  to  allege  such  contract  or 
relation  as  a  fact,  and  to  refer  generally  to  such  letters,  conversations,  or 
circumstances  without  setting  them  out  in  detail.  And  if  in  such  case 
tlie  person  so  pleading  desires  to  rely  in  the  alternative  upon  more  cou- 
tiucts  or  relations  than  one  as  to  be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative. 

25.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
which  the  law  presumes  in  his  favour  or  as  to  which  the  burden  of  proof 
lies  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied :  Ce.g.j  consideration  for  a  bill  of  exchange,  where  the  plaintiff 
sues  only  on  the  bill,  and  not  for  the  consideration  as  a  substantive 
ground  of  claim). 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings  order  to 
be  struck  out  or  amended  any  matter  in  any  indorsement  or  pleading 
which  may  be  unnecessary  or  scandalous  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action  ;  and  may  in  any  such 
case,  if  they  or  he  shall  think  fit,  order  the  costs  of  the  application  to  be 
pcud  as  between  solicitor  and  client. 

28.  In  actions  in  any  division  for  damage  by  collision  between  vessels, 
mileas  the  Court  or  a  judge  shall  otherwise  order,  the  solicitor  for  the 
plaintiff  shall,  within  seven  days  aiter  the  commencement  of  the  action 
and  the  solicitor  for  the  defendant  shall  within  seven  days  after  appear- 
ance, and  before  any  pleading  is  delivered,  file  with  the  llegistrar.  Mas- 
ter, or  other  proper  officer,  as  the  case  may  be,  a  document  to  be  called  a 
Preliminary  Act,  which  sliall  be  sealed  up  and  shall  not  be  opened  until 
ordered  by  the  Court  or  a  judge,  and  which  shall  contain  a  statement  of 
the  following  particulars : 

(a.)  The  names  of  the  vessels  which  came  into  collision  and  the 

names  of  their  masters  ; 
(J.)  The  time  of  the  collision ; 
(c.)  The  place  of  the  collision  ; 
{d.)  The  direction  and  force  of  the  wind  ; 
(f.)  The  state  of  the  weather ; 
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(/.)  The  state  and  force  of  the  tide  ; 

(^.)  The  course  and  speed  of  the  vessel  when  the  other  waa  fint 
seen ; 

(A.)  The  lights,  if  any,  carried  by  her  ; 

(i.)  The  distance  and  l)earing  of  the  other. vessel  when  first  seen ; 

(k.)  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen  : 

(/.)  Whether  any  lights  of  the  other  vessel,  other  than  those  first 
seen,  came  into  view  before  the  collision  ; 

( m.)  What  measures  were  taken,  and  when,  to  avoid  the  collision  ; 

(».)  The  parts  of  each  vessel  which  first  came  into  contact. 
The  Court  or  a  judge  may  order  the  Pieliminary  Act  to  be  opened  and 
the  evidence  to  be  taken  thereon  without  its  being  necessaiy  to  deliver 
any  pleadings ;  but  in  such  case,  if  either  party  intends  to  rely  od  the 
defence  of  compulsory  pilotage,  he  may  do  so,  and  shall  give  notice 
thereof  in  writing  to  the  other  party,  within  two  days  from  the  opening 
of  the  Preliminary  Act. 


ORDER  XX. 

STATEMENT  OF  CLAIM. 

1 .  The  delivery  of  statements  of  claim  shall  be  regulated  as  follows : — 
(a.)  Where  the  writ  is  specially  indorsed  under  Order  III.,  Role  H, 

no  further  statement  of  claim  shall  be  delivered^  bat  the 
indorsement  on  the  writ  shall  be  deemed  to  be  the  statement 
of  claim : 

(^.)  Subject  to  the  provisions  of  Order  XIII.,  Rule  12,  as  to  filing  a 
statement  of  claim  when  there  is  no  appearance,  no  statement 
of  claim  need  be  delivered  unless  the  defendant  at  the  time 
of  entering  appearance,  or  within  eight  days  thereafter,  gives 
notice  in  writing  to  the  plaintiff  or  his  solicitor  that  he  re- 
quires a  statement  of  claim  to  be  delivered : 

(er.)  If  no  statement  of  claim  has  been  delivered  and  the  defendant 
gives  notice  requiring  the  delivery  of  a  statement  of  claim, 
the  plaintiff  sludl,  unless  otherwise  ordered  by  the  Court  or  i 
judge,  deliver  it  within  five  weeks  from  the  time  of  the  plain- 
tiff receiving  such  notice  : 

(d,)  The  plaintiff  may  (except  as  in  (a)  mentioned)  deliver  a  state- 
ment of  claim,  either  with  the  writ  of  summons  or  notice  in 
lieu  of  writ  of  summons,  or  at  any  time  afterwards  either 
before  or  after  appearance,  notwithstanding  that  the  detoi 
dant  may  have  appeared  and  not  required  the  delivery  of  i 
statement  of  claim  :  Provided  that  in  no  case  where  a  defen- 
dant has  appeared  shall  a  statement  be  delivered  more  than 
six  weeks  after  the  appearance  has  been  entered  unless  otho*- 
wise  ordered  by  the  Court  or  a  judge  : 

(«.)  Where  the  plaintiff  delivers  a  statement  of  claim  withont  beinf 
required  to  do  so,  or  the  defendant  unnecessarilj  reoiuic* 
such  statement,  the  Court  or  a  judge  may  make  such  oraerw 
to  the  costs  occasioned  thereby  as  shall  be  just,  if  it 
that  the  delivery  of  a  statement  of  claim  was 
improper. 

2.  In  Probate  actions  the  plaintiff  shall,  unless  othexwise  otdered  hf 
the  Court  or  a  judge,  deliver  his  statement  of  claim  within  afac 
from  the  entry  of  appearance  by  the  defendant,  or  from  the  time 
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for  his  appearance,  in  case  he  has  made  default ;  but  where  the  defen- 
dant has  ap{)eared  the  phiintiff  shall  not  be  compelled  to  deliver  it  until 
the  expiration  of  eight  dajs  after  the  defendant  has  filed  his  affidavit  as 
to  scripts. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  vrithin  twelve  days 
from  the  appearance  of  the  defendant,  deliver  his  statement  of  claim. 

4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiff  may  therein 
alter,  modify,  or  extend  his  claim  without  any  amendment  of  the  indorse- 
ment of  the  writ. 

5.  The  statement  of  claim  must,  in  all  cases  in  which  it  is  proposed 
that  the  trial  should  be  elsewhere  than  in  Middlesex,  show  the  proposed 
place  of  trial. 

6.  Every  statement  of  claim  shall  state  specifically  the  relief  which  the 
plaintiff  claims,  either  simply  or  in  the  alternative,  and  it  shall  not  be 
necessary  to  ask  for  general  or  other  relief,  which  may  always  be  given, 
as  the  Court  or  a  judge  may  think  just,  to  the  same  extent  as  if  it  had 
been  asked  for.  And  the  same  rule  shall  apply  to  any  counter-claim 
made,  or  relief  claimed  by  the  defendant,  in  his  defence. 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  claims 
or  causes  of  complaint  founded  upon  separate  and  distinct  grounds,  they 
shall  be  stated,  as  far  as  may  be,  separately  and  distinctly.  And  the 
same  rule  shall  apply  where  the  defendant  relies  upon  several  distinct 
grounds  of  defence,  set-off,  or  counter-claim  founded  upon  6e])aratc  and 
distinct  facts. 

8.  In  every  case  in  wliich  the  cause  of  action  is  a  8tate<l  or  settled 
account,  the  same  shall  be  alleged  with  particulars,  but  in  every  ciise  in 
which  a  statement  t)f  account  is  relie<l  on  by  way  of  oviilenccor  admisj»ion 
of  any  other  cause  of  acliun  w  Incu  is  pleaded,  the  same  i»hall  not  Ix) 
alleged  in  the  pleadings. 

(».  In  probate  actions  where  the  plaintiff  disputes  the  interest  i*i  the 
defendant,  he  shall  allege  in  his  statement  of  claim  that  he  denies  the 
defendant's  intciest. 


ORDER    XXI. 

DEFENCE  AND  COUNTER-CLAIM. 

1.  In  actions  for  a  "debt  or  liquidated  demand  in  money  comprised  in 
Order  III.,  Rule  6,  a  mere  denial  of  the  debt  shall  be  inadmissibie. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a 
defence  in  denial  must  deny  some  matter  of  fact ;  e.g.t  the  drawing, 
making,  endorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the 
bill  or  note. 

3.  In  actions  comprised  in  Order  III.,  Rule  6,  classes  (A.)  and  (B.),  a 
defence  in  denial  must  deny  such  matteraof  fact,  from  which  tne  liabitiiy 
of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  ^.y.,  in  actions  for 
floods  bargained  and  sold  or  sold  and  delivered,  the  defence  must  deny 
the  order  or  contract,  tlie  delivery,  or  the  amount  claimed  ;  in  an  action 
for  money  had  and  received,  it  must  deny  the  receiptof  the  money,  or  the 
existence  of  those  facts  which  are  alleged  to  make  sucu  receipt  by  tlio 
defendant  a  receipt  lo  the  use  of  the  plaintiff. 

4.  tio  denial  or  defence  shall  be  necessary  as  to  damage^s  cUiimed  or 
tbeir  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  coses, 
unless  expressly  admitted. 
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5.  If  cither  party  wishes  to  <leiiy  the  right  of  any  other  party  to  daim 
as  executor,  or  as  trustee  whether  in  baiikru])tcy  or  otherwise,  or  in  any 
rc[)re8entative  or  other  alleged  ca})acity,  or  the  alleged  coustitutioa  cif 
any  i)artnersliip  firm,  he  shall  deny  the  same  specifically. 

f).  Where  a  statement  of  claim  is  delivered  to  a  defendant  he  shall 
deliver  his  defence  within  ten  days  from  the  delivery  of  the  statement  of 
claim,  or  from  the  time  limited  for  appearance,  whichever  shall  be  la»t, 
unless  such  time  is  extended  by  the  Court  or  a  judge. 

7.  A  defendant  who  has  appeared  in  an  action,  and  who  has  neither 
receive<l  nor  required  the  delivery  of  a  statement  of  claim,  mnst  deliver 
his  defence  (if  any)  at  any  time  within  ten  days  after  his  appeanncf. 
unless  such  time  is  extended  by  the  Court  or  a  judge. 

8.  Where  leave  has  l)een  given  to  a  defendant  to  defend  under 
Onler  XIV.,  lie  shall  deliver  his  defence  (if  any)  within  snch  time  » 
shall  be  limited  by  the  order  giving  him  leave  to  defend,  or  if  no  time  is 
thereby  limited,  then  within  eight  days  after  the  order. 

1>.  AVhere  the  Court  or  a  judge  shall  be  of  opinion  that  any  allegations 
of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  been 
admitted,  the  Court  or  judge  may  make  such  order  as  shall  be  jnst  with 
respect  to  any  extra  costs  occasioned  by  their  having  l>cen  denied  or  not 
admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  an  sapporCine 
a  right  of  counter-claim,  he  shall,  in  his  statement  of  defence,  state 
gptrcifically  that  he  docs  so  by  way  of  counter-claim. 

1 1 .  Where  a  defendant  by  his  defence  sets  up  any  connter-claim  which 
raises  questions  l>etween  himself  and  the  plaintiff  along  with  any  other 
])ersons,  he  shall  add  to  the  title  of  his  defence  a  further  title  similar  to 
the  title  in  a  statement  of  claim  setting  forth  the  names  of  all  the  person* 
who,  if  such  counter-claim  were  to  be  enforced  by  cro68-action,  would  be 
defendants  to  such  cross  action,  and  shall  deliver  his  statement  of  defence 
to  such  of  them  as  arc  parties  to  the  action  within  the  period  within 
which  he  is  retjuired  to  deliver  it  to  the  plaintiff. 

12.  Where  any  such  person  as  in  the  last  preceding  Rule  mentioned  i> 
not  a  ])arty  to  the  action,  he  shall  be  summoned  to  appear  by  bein^ 
serve<l  with  a  coj)y  of  the  defence,  and  such  service  shall  be  regulated  by 
the  same  niles  as  ai*e  hereinbefore  contained  with  resp€>ct  to  the  service  v' 
a  writ  of  summons,  and  every  defence  so  served  shall  be  indorsed  in  the 
Form  No.  2  in  Api)endix  (B),  or  to  the  like  effect. 

13.  Any  person  not  a  defendant  to  the  action,  who  is  served  with  i 
defence  and  counter-claim  as  aforesaid,  must  appear  thereto  as  if  he  had 
been  served  with  a  writ  of  summons  to  appear  in  an  action. 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counter-cUini 
thereby  made  may  deliver  a  reply  within  the  time  within  which  he  might 
deliver  a  defence  if  it  were  a  statement  of  claim. 

15.  Where  a  defendant  sets  up  a  counter-claim,  if  the  plaintiff  or  so j 
other  person  named  in  manner  aforesaid  as  j)arty  to  such  counter-chdis 
contends  that  the  claim  thereby  raised  ought  not  to  be  disposed  of  *y 
way  of  counter-claim,  but  in  an  independent  action,  he  may  at  any  tiaie 
before  re]>ly  ajiply  to  the  Court  or  a  judge  for  an  order  that  such  oaanttt^ 
claim  may  be  excluded,  and  the  C^urt  or  a  judge  may,  on  the  heaiiiy  rf 
such  application,  make  snch  order  as  shall  be  just 

10.  If,  in  any  case  in  which  the  defendant  sets  up  a  connter-chua,  tkt 
action  of  the  plaintiff  is  stayed,  discontinued,  or  dismisscrd,  the  molffT 
claim  may  nevertheless  l;e  proceeded  with. 

17.  Where  in  any  action  a  set-off  or  counter-claim  is  establlAed  tf  > 
defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  mi^y  If  A* 
balance  is  in  favour  of  the  defendant,  give  judjrmcnt  fur  thr  drfriAitf if 
such  balance,  or  may  otherwise  adjulgu  to  tiio  defendant  such: 
may  be  entitled  to  upon  the  merits  of  the  ra^. 
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18.  In  probata  actions  the  party  opposing  a  will  may,  with  his  defence, 
giTC  notice  to  the  party  setting  up  the  wUl  that  he  merely  insists  upon 
the  will  being  proved  in  solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the  will,  and  he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to  the  same  liabili- 
ties in  respect  of  costs  as  he  would  have  been  under  similar  circumstances, 
according  to  the  practice  of  the  Court  of  Probate,  before  the  principal 
Act  came  into  operation. 

19.  In  every  case  in  which  a  party  shall  plead  the  general  issue,  intend- 
ing to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  of  Parlia- 
ment, he  shall  insert  in  the  margin  of  his  pleading  the  words  **by 
statute,*'  together  with  the  year  of  the  reign  in  which  the  Act  of  Parlia> 
ment  on  which  he  relies  was  passed,  and  also  the  chapter  and  section  of 
such  Act,  and  shall  specify  whether  such  Act  is  public  or  otherwise  ; 
otherwise  such  defence  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  Act  of  Parliament. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

21.  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his  defence 
depends  on  an  equitable  estate  or  right,  or  he  claims  relief  upon  any 
equitable  ground  against  any  right  or  title  asserted  by  the  plaintiff.  But 
except  in  the  cases  hereinbefore  mentioned,  it  shall  be  sufficient  to  state 
by  way  of  defence  that  he  is  so  in  possession,  aud  it  shall  be  taken  to  be 
implied  in  such  statement  that  he  denies,  or  does  not  admit,  the  allega- 
tions of  f&ct  contained  in  the  plaintiff's  statement  of  claim.  He  may 
nevertheless  rely  upon  any  ground  of  defence  which  he  can  prove  except 

hereinbefore  mentioned. 
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PAYMENT   INTO  AND  OUT  OF  COURT  AND  TENDER. 

1.  Where  any  action  is  brought  to  recover  a  debt  or  damages,  any 
deCendant  may,  before  or  at  the  time  of  delivering  his  defence,  or  at  any 
later  time  by  leave  of  the  Court  or  a  judge,  pay  into  Court  a  sum  of 
money  by  way  of  satisfaction,  which  shall  be  taken  to  admit  the  claim  or 
cause  of  action  in  respect  of  which  the  payment  is  made ;  or  he  may, 
with  a  defence  denying  liability,  (except  in  actions  or  counter-claims  for 
libel  or  slander)  pay  money  into  Court  which  shall  be  subject  to  the 
prorisions  of  Rule  6  :  Provided  that  in  an  action  on  a  bond  under  the 
8tatate  8  &  9  AViU.  IIL  c.  11,  payment  into  Court  shall  be  admissible  to 
particular  breaches  only,  and  not  to  the  whole  action. 

2.  Payment  iiito  Court  shall  be  signified  in  the  defence,  and  the  claim 
or  cause  of  action  in  satisfaction  of  which  such  payment  is  made  shall  be 
specified  therein. 

3.  With  a  defence  setting  up  a  tender  before  action,  the  sum  of  money 
alleged  to  have  been  tendered  must  be  brought  into  Court. 

.4.  If  the  defendant  pays  money  into  Court  before  delivering  his  defence, 
he  shall  serve  upon  the  plaintiff  a  notice  specifying  both  the  fact  that  he 
1mm  paid  in  such  money,  and  also  the  claim  or  cause  of  action  in  respect 
«f.  which  such  payment  has  been  made.  Such  notice  shall  be  in  the 
l\»rm  Na  3  in  Appendix  B.,  with  such  variations  as  circumstances  may 
xeqnire. 

5.  In  the  following  cases  of  payment  into  Court  imder  this  Order, 
t!*.: — 
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(a.)  When  naymcut  into  Court  is  macic  before  delivery  of  defence  : 
(b.)  When  the  liability  of  the  defendant,  in  respect  of  the  claim  or 
cauBC  of  action  in  satisfaction  of  which  the  payment  into 
Court  is  made,  is  not  denied  in  the  defence  : 
(c.)  When  payment  into  Court  is  made  with  a  defence  setting  up  a 
tender  of  the  sum  paid : 
the  money  paid  into  Court  shall  be  paid  out  to  the  plaintifE  on  his  request, 
or  to  his  solicitor  on  the  plaintiff's  written  authority,  unless  the  Court  i^i 
a  judge  shall  otherwise  order. 

6.  When  the  liability  of  the  defendant,  in  respect  of  the  claim  or  cau^ 
of  action  in  satisfnctiou  of  wliich  the  payment  into  Court  has  been  made. 
vi  denied  in  the  defence,  the  following  rules  shall  apply  : — 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the  claim  or  cauM.- 
of  action  in  respect  of  which  the  payment  into  Court  has  beer 
made,  the  simi  so  paid  in,  in  which  case  he  shall  be  entitled 
to  have  the  money  paid  out  to  him  as  herein-after  provided, 
notwithstanding  the  defendant's  denial  of  liability,  where- 
upon all  further  proceedings,  in  respect  of  such  claim  or  cau2»e 
of  action,  except  as  to  costs,  shall  be  stayed  ;  or  the  plaintiff 
may  refuse  to  accept  the  money  in  satisfaction  and  reply 
accordingly,  in  which  case  the  money  shall  remain  in  Court 
subject  to  the  provisions  herein-after  mentioned : 

(6.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall,  after 
service  of  such  notice  in  the  Form  No.  4  in  Appendix  B.  as  i« 
in  Kule  7  mentioned,  or  after  delivery  of  a  reply  accepting 
the  money,  be  entitled  to  have  the  mouey  paid  out  to  himself 
on  request,  or  to  his  solicitor  on  the  plaintiff's  written  autho- 
rity, unless  the  Court  or  a  judge  shall  otherwise  order : 

(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the  clkim  or 
cause  of  action  in  respect  of  which  the  payment  into  Court 
has  been  made,  the  sum  so  paid  in,  but  proceeds  with  the 
action  in  respect  of  such  claim  or  cause  of  action,  or  any  pert 
thereof,  the  money  shall  remain  in  Court  and  be  subject  to 
the  order  of  the  Court  or  a  judge,  and  shall  not  be  paid  out  of 
Court  except  in  pursuance  of  an  order.  If  the  plaintiff  pro 
oeeds  with  the  action  in  respect  of  such  claim  or.eauae  of 
action,  or  any  part  thereof,  and  recovers  less  than  the  amount 
paid  into  Court,  the  amount  paid  in  shall  be  applied,  so  far  a> 
IS  necessary,  in  satisfaction  of  the  plaintiff^s  claim,  and  the 
balance  (if  any)  shall,  under  such  oi-der,  be  repaid  to  the 
defendant.  If  the  defendant  succeeds  in  respect  of  such  claim 
or  cause  of  action,  the  whole  amount  shall,  mider  such  order, 
be  repaid  to  him. 

7.  The  plaintiff,  when  payment  into  Court  is  made  before  delivery  of 
defence,  may  within  foui*  days  after  the  receipt  of  notice  of  such  payment, 
or  when  such  payment  is  first  signified  in  a  defence,  may  before  reply, 
accept  in  satisfaction  of  the  claim  or  cause  of  action  in  respect  of  which 
such  payment  has  been  made  the  sum  so  paid  in,  in  which  case  he  shall 
give  notice  to  the  defendant  in  the  Form  Ko.  4  in  Appendix  B.,  and  shall 
be  at  liberty,  in  case  the  entire  claim  or  cause  of  action  is  thereby  satis- 
fied, to  tax  his  costs  after  the  expiration  of  four  days  from  the  service  of 
such  notice,  unless  the  Court  or  a  judge  shall  otherwise  order,  and  in  case 
of  non-payment  of  the  costs  within  forty-eight  hours  after  such  taxation, 
to  sign  iudgment  for  his  costs  so  taxed. 

8.  Where  money  is  i>a:d  into  Court  in  two  or  more  actions  which  are 
consolidated,  and  the  plaintiff  proceeds  to  trial  in  one,  and  fails,  the 
money  paid  in  and  the  costs  in  all  the  actions  shall  be  dealt  with  under 
this  Order  in  the  same  manner  as  in  the  action  tried. 

9.  A  plaintiff  may,  in  answer  to  a  counter-claim,  pay  money  into  Coart 
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in  satisfaction  thereof,  suV>ject  to  the  like  conditions  as  to  costs  and  othor- 
wi^^e  as  upon  payment  into  Court  by  a  defiMidant. 

10.  Where  money  is  paid  into  ('ourt  in  the  Queen's  Bench  DiWsion 
under  the  certificate  of  a  Master  or  Associate,  Kuch  payment  must  hi- 
expressly  authorised  in  such  certificate. 

11.  Money  paid  into  Court  under  an  onler  of  the  Court  or  a  judge  or 
certificate  of  a  Master  or  Associate  shall  not  be  paid  out  of  Court  exce|)t 
in  pursuance  of  an  order  of  the  Court  or  a  ju<lge  :  Provided  that,  when* 
before  the  delivery  of  defence  money  has  been  paid  into  Court  by  thi* 
defemlant  pursuant  to  an  order  under  the  provisions  of  Order  XIV.,  he 
may  (unless  the  Court  or  a  judge  shall  otherwise  ortier)  by  his  pleading 
appropriate  the  whole  or  any  part  of  such  money,  and  any  additional 
payment  if  necessary,  to  the  whole  or  any  specified  portion  of  the  plain- 
tifTs  claim  ;  and  the  money  so  appropriated  shall  thereupon  be  deemed 
t^  be  money  paid  into  Court  pursuant  to  the  preceding  Rules  of  this 
Order  relating  to  money  paid  into  Court,  and  shall  be  subject  in  all 
respects  thereto. 

12.  In  the  Chancery  Division,  the  manner  of  payment  into  and  out  of 
Courts  and  the  manner  in  which  money  in  Court  shall  be  dealt  with,  shall 
be  subject  to  the  Rubs  for  the  time  being  in  force  under  the  Court  of 
Chancery  Funds  Act,  1872. 

13.  In  the  Queen's  Bench  Division,  unless  the  caase  or  matter  is  pro- 
ceeding in  a  District  Registry,  and  unless  and  until  any  other  provision 
shall  be  made  by  Parliament  in  that  behalf,  money  paid  into  Court  shall 
be  paid  into  the  Bank  of  England  (Law  Courts  Branch),  and  the  mannei 
of  p.iyment  into  and  out  of  Court,  and  the  manner  in  which  money  in 
Court  shall  be  dealt  with,  shall  be  subject  to  the  regulations  contained  in 
Appendix  M.,  which  the  Masters  of  the  Supreme  Court,  or  any  four  of 
them,  with  the  consent  of  the  Governor  and  Company  of  the  Bank  of 
England,  may  from  time  to  time  moilify  by  way  of  addition  or  substitu- 
tion :  Provided  that  if  any  act  shall  be  passed  relating  to  funds  in  Court 
in  any  Division  of  the  Supreme  Court,  all  money  so  paid  into  Court  shall 
be  subject  to  such  Rules  as  may  be  made  under  that  Act,  so  far  a<: 
applicable  thereto. 

14.  All  money  standing  in  Court  in  the  Queen's  Bench  Division  on  the 
ilay  on  which  these  Rules  come  into  operation  shall  thereupon  be  subject 
in  all  respects  to  the  provisions  of  this  Onler. 

15.  In  any  cause  or  matter  in  the  Queen's  Bench  Division  in  which  i\ 
sam  of  money  has  been  awarded  to  or  rccovere<l  by  an  infant,  or  })er3«»ii 
of  unsound  mind  not  so  found  by  inquisition,  the  Court  or  a  judge  mux 
at  or  after  the  trial  order  that  the  whole  or  any  part  of  such  sum  shall 
be  paid  into  Court  to  the  credit  of  an  account  intituled  in  the  cause  oj 
matter ;  and  any  sum  so  |mid  into  Court,  and  any  dividends  or  intcRv>i 
thereon,  shall  be  suVjject  to  such  ortlers  as  may  from  time  to  time  hr 
made  by  the  Court  or  a  judge  concerning  the  same,  and  may  either  U- 
{nvested,  or  be  paid  out  of  Court,  or  transferred  to  such  persons,  to  Im* 
held  and  applied  upon  and  for  such  trusts  and  in  snch  manner,  as  tin 
Court  or  judge  shall  direct. 

16.  Money  paid  into  Court  or  securities  purchased  under  the  pr(»vision«j 
of  the  last  preceding  Rule, and  the  dividends  or  interest  thereon,  sliall  U* 
■old,  transferred,  or  paid  out  to  the  party  entitled  tlicreto,  pursuant  to 
the  order  of  the  Court  or  a  judge. 

17.  Gash  under  the  control  of  or  subject  to  the  order  of  the  Court  mny 
be  inrested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills,  and 
£2  lOir.  per  cent,  annuities,  and  upon  mortgage  of  freehold  and  copyhold 
entfiiea  respectively  in  England  and  Wales,  as  well  as  in  Consolidatinl. 
Redaced,  and  New  £3  per  cent,  annuities. 

18.  Every  application  for  the  purpose  of  the  conversion  of  any  sto<*kK. 
fDii'ls,  or  securities  into  any  other  stocks,  funds,  or  securities  auth<)ri/.<Ml 
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by  the  last  preceding  Rule^  shall  be  serred  apon  the  tmstees  thereof,  if 
any,  and  upon  such  other  persons,  if  any,  as  the  Cotut  or  judge  shall 
think  fit. 

19.  Subject  to  any  provision  which  may  hereafter  be  made  for  that 
purpose  by  Parliament,  or  under  any  roles  to  be  made  by  the  aathority 
of  Parliament,  all  money  paid  into  Court  in  Admiralty  actioDs  not  pro- 
ceeding in  a  District  Registry  shall  be  paid  to  the  account  of  ^the 
Admiralty  Registrar"  at  the  Bank  of  England  (Law  Courts  Branch), 
upon  receivable  orders  to  be  obtained  in  the  Admiralty  B^istry. 

20.  Money  paid  into  Court  in  an  Admiralty  action  shaU  not  be  paid 
out  of  Court  except  in  pursuance  of  an  order  <^  the  Court  or  a  judge. 

21.  A  solicitor  desiring  to  prevent  the  payment  of  money  out  of  Court 
in  an  Admiralty  action  shall  file  a  notice,  and  therenpcm  a  caveat  shall 
be  entered  in  a  book  to  be  kept  in  the  Admiralty  Kegistrr  called  the 

Caveat  Payment  Book." 


(( 


ORDER  XXIII. 

REPLY  AND  SUBSEQUENT  PLEADINGS. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actioos 
within  six  days,  and  in  other  actions  within  twenty-one  days,  after  the 
defence  or  the  last  of  the  defences  shall  have  been  delivered,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  dull 
be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then  shall  be 
pleaded  only  upon  such  terms  as  the  Court  or  judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  Rule,  every  pleading  subsequent  to 
reply  shall  be  delivered  ^^-ithin  four  days  after  the  delivery  of  the  pre- 
vious pleading,  unless  the  time  shall  be  extended  by  the  Court  or  a 
judge. 

4.  Where  a  counter-claim  is  pleaded,  a  reply  thereto  shall  be  subject 
to  the  rules  applicable  to  statements  of  defence. 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preceding  pleadio; 
of  the  opposite  party  simply  without  adding  any  further  or  other  plesd- 
ing  thereto,  or  has  made  default  as  mentioned  in  Order  XXV IL,  Rule  IS, 
the  pleadings  as  between  such  parties  shall  be  deemed  to  l>e  closed. 

6.  No  new  assignment  shall  be  necessary  or  used.  But  everytfalof 
which  was  formerly  alleged  by  way  of  new  assignment  may  hereafter  be 
introduced  by  amendment  of  the  statement  of  claim,  or  by  way  of  reply. 


ORDER  XXIV. 


MATTERS  ARISING  PENDING  THE   ACTION. 

1.  Any  ground  of  defence  which  has  arisen  after  action  brought,  W 
before  the  defendant  has  delivered  his  statement  of  defence,  and  bsiM 
the  time  limited  for  his  doing  so  has  expired,  may  be  raised  by  till 
defendant  in  his  statement  of  defence,  either  alone  or  tog«Uier 
other  grounds  of  defence.  And  if,  after  a  statement  of  defence  he* 
delivered,  any  ground  of  defence  arises  to  any  set-off  or  ooumtcMi 
alleged  therein  by  the  defendant,  it  may  be  raised  bj  the  ;fci^i*>tiff  ii 
reply,  either  alone  or  together  with  any  other  ground  <tf  Rply, 
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2.  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  statement  of  defence,  or  after  the  time  limited  for  his  doing 
80  has  expired,  the  defendant  may,  and  where  any  groimd  of  defence  to 
KDj  set-off  or  counter-claim  arises  after  reply,  or  after  the  lime  limited 
for  delivering  a  reply,  has  expired,  the  plaintiff  may,  within  eight  days 
after  such  ground  of  defence  has  arisen,  or  at  any  subsequent  time  by 
leave  of  the  Court  or  a  judge,  deliver  a  further  defence  or  further  reply 
as  the  case  may  be,  setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  or  in  any 
farther  statement  of  defence  as  in  the  last  Bale  mentioned,  alleges  any 
ground  of  defence  which  has  arisen  after  the  commencement  of  the 
action,  the  plaintiff  may  deliver  a  confession  of  such  defence  (which  con- 
fession may  be  in  the  Form  No.  5  in  Appendix  B.,  with  such  variations 
as  circumstances  may  require),  and  may  thereupon  sign  judgment  for 
his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless  the  Court 
OP  a  judge  shaU,  either  before  or  after  the  delivery  of  such  confession, 
otherwise  order. 


ORDER  XXV. 

PROCEEDINGS  IN  LIEU  OF  DEMURRER. 

1.  No  demurrer  shall  be  allowed. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point  of 
law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge  Who  tries 
the  cause  at  or  after  the  trial,  provided  that  by  consent  of  the  parties, 
•OP  by  order  of  the  Court  or  a  judge  on  the  application  of  either  party,  the 
same  may  be  set  down  for  hearing  and  disposed  of  at  any  time  before  the 
triaL 

3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such  point 
•of  law  substantially  disposes  of  the  whole  action,  or  of  any  distinct  cause 
of  action,  ground  of  defence,  set-off,  counter-claim,  or  reply  therein,  the 
Court  or  judge  may  thereupon  dismiss  the  action  or  make  such  other 
order  therein  as  may  be  just. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out,  on 
the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  and 
in  any  such  case  or  in  case  of  the  action  or  defence  being  shown  by  the 
pleadings  to  be  frivolous  or  vexatious,  the  Court  or  a  judge  may  order 
tlie  action  to  be  stayed  or  dismissed,  or  judgment  to  be  entered  accord- 
ingly, as  may  be  just. 

5.  No  action  or  proceeding  shall  be  open  to  objection,  on  the  ground 
that  a  merely  declaratory  judgment  or  order  is  sought  therel)y,  and  the 
Court  may  make  binding  declarations  of  right  whether  any  consequen- 
tial relief  is  or  could  be  claimed,  or  not. 


ORDER  XXVI. 

DISCONTINUANCE. 


t,      1.  The  plaintiff  may,  at  any  time  before  receipt  of  the  defendant's 
p  defence,  or  after  the  receipt  thereof  before  taking  any  other  proceeding 


e»f 
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in  the  action  (save  any  interh)cutory  application),  by  notice  in  writing, 
wholly  discoiitinae  his  action  against  all  or  any  of  the  defendants  ur 
withdraw  any  part  or  parts  of  his  alleged  cause  of  complaint,  and  t)iere- 
upon  he  shall  pay  .«nch  defendant's  costs  of  the  action,  or,  if  the  action 
be  not  wholly  discontinued,  the  costs  occasioned  by  the  matter  so  with- 
drawn.  Such  costs  shall  Ije  taxed,  and  such  discontinuance  or  with- 
tirawal,  as  the  case  may  be,  shall  not  be  a  defence  to  any  snboeqaent 
action.  Save  as  in  this  Rule  otherwise  provided,  it  shall  not  be  compe- 
tent for  the  plaintiff  to  withdraw  the  record  or  discontinue  the  action 
without  leave  of  the  Court  or  a  judge,  but  the  Court  or  a  judge  may 
before,  or  at,  or  after  the  hearing  or  trial,  upon  such  terms  as  to  costs, 
and  as  to  any  other  acti(»n,  and  otherwise,  as  may  be  just,  order  the 
action  to  be  discontinued,  or  any  part  of  the  alleged  cause  of  complaint 
to  be  stnick  out.  The  Court  or  a  judge  may,  in  like  manner,  and  with 
the  like  discretion  as  to  terms,  upon  the  application  of  a  defendant,  order 
the  whole  or  any  part  of  his  alleged  grounds  of  defence  or  coonter-claim 
to  be  withdrawn  or  struck  out.  but  it  shall  not  be  competent  to  a  defen- 
<]ant  to  withdraw  his  defence,  or  any  part  thereof,  without  such  leave. 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawn  by 
<*ithcr  plaintiff  or  defendant,  upon  producing  to  the  i)roper  officer  a  con- 
sent in  writing,  signed  by  the  parties. 

H.  Any  defendant  may  enter  judgment  for  the  costs  of  the  action,  if  it 
is  wholly  discontinued  against  hira,  or  for  the  costs  occasioned  by  thi' 
matter  withdrawn,  if  the  action  be  not  wholly  discontinued,  in  case  ^^ch 
ros|)cctive  costs  are  not  paid  vrithin  four  days  after  taxation. 

L  If  any  subsequent  action  shall  be  brought  before  payment  of  th«* 
co«5ts  of  a  discontinued  action,  for  the  same,  or  substantially  the  samr. 
(^ause  of  action,  the  Court  or  a  judge  may,  if  they  or  he  think  fit,  order  a 
st.ay  of  such  subscquejit  action,  until  such  costs  shall  have  been  paitl. 


ORDER    XXVir. 

DEFAULT   OF  PLEADING. 

1.  If  the  plaintiff.  Ixiing  l)ound  to  deliver  a  statement  of  claim,  does  nut 
ile.iiver  the  same  within  the  time  allowed  for  that  purpose,  tlie  defendant 
may.  at  the  expiration  of  that  time,  apply  to  the  Court  or  a  judge  to 
dismiss  the  action  with  costs,  for  want  of  prosecution  ;  and  on  the  beft^ 
ing  of  such  ap])lication  the  Court  or  judge  may,  if  no  statement  of  cUim 
sliall  have  been  delivered,  order  the  acti«jn  to  be  dismisseil  accordiniflv. 
*  >r  may  make  such  other  order  on  such  terms  as  the  Court  or  judge  sJail 
think  just. 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liquidated  demand,  tad 
the  defendant  does  not,  within  the  time  allowed  for  that  purpoeo, dehTtr 
:i  (lefence,  the  plaintiff  may,  at  the  expiration  of  such  time,  enter  fiml 
judgment  for  the  amount  claimed,  with  costs. 

.'J.  When  in  any  such  action  as  in  the  last  preceding  Rule  mentioned 
there  are  several  defendants,  if  one  of  them  make  default  as  mentfooedis 
the  last  preceding  Rule,  the  plaintiff  may  enter  final  judgment afsM 
t  h(^  defendant  so  making  default,  and  issue  execution  upon  such  jajy* 
mont  without  prejudice  to  his  right  to  proceed  with  his  action  agaiuttfee 
other  defendants. 

4.  If  the  plaintiff's  claim  be  for  detention  of  goods  and  yecwlttf 
damages,  or  either  of  them,  and  the  defendant  or  all  the  defendaati^if 
more  than  one,  make  default  as  mentione<i  in  Rule  2,  the  pkintiff  i 
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<iuter  an  interlocutory  judgment  against  the  defendant  or  defendantn,  and 
a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the  goodf^,  and  the 
damages,  or  the  damnges  only,  as  the  case  may  be.  But  the  Court  or  a 
judge  may  order  that,  instead  of  a  writ  of  inquiry,  the  value  ar.d  amount 
of  (bimages.  or  ciih  r  of  them,  sliall  be  ascertained  in  any  way  which  the 
Court  or  judge  may  direct. 

5.  When  in  any  such  action  as  in  I  ulc  4  mcnf ioi.cd  there  aie  several 
defendants,  if  one  or  more  of  them  make  default  as  mentioned  in  Rule  2, 
the  plaintiff  may  enter  an  interlocutory  judgment  against  the  defendant 
or  defendants  so  making  default,  and  proceed  with  his  action  against  the 
others.  And  in  such  case  the  value  and  amount  of  damages  against  tho 
defendant  making  default  shall  be  assessed  at  the  same  time  with  the 
trial  of  the  action  or  issues  therein  against  the  other  defendants,  unles.^ 
the  Court  or  a  judge  shall  otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demajid,  and  also 
for  detention  of  goods  and  i>ecuniary  damages,  or  pecuniary  damages 
only,  and  any  defendant  makes  default  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  final  judgment  for  the  debt  or  liquidated  demand, 
and  also  enter  interlocutory  judgment  for  the  value  of  the  goods  and  the 
damages,  or  the  damages  only,  as  the  case  may  be,  and  proceed  as  men- 
tioned in  Rules  4  and  5. 

7.  In  an  action  for  the  recovery  of  land,  if  the  defendant  makes  default 
as  mentioned  in  Rule  2,  the  plaintiff  may  enter  a  judgment  that  the 
person  whose  title  is  asserted  in  the  writ  of  summons  shall  recover  posses- 
sion of  the  land,  with  his  costs. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  profits,  arrears 
of  rent,  or  double  value  in  respect  of  the  premises  claimed  or  any  part  of 
them,  or  damages  for  breach  of  contract  upon  a  writ  for  the  recovery  of 
land,  if  the  defendant  makes  default  as  mentioned  in  Rule  2,  or  if  tlicru 
be  more  than  one  defendant,  some  or  one  of  the  defendants  makes  such 
de&alt,  the  plaintiff  may  enter  judgment  against  the  defaulting  defen- 
dant or  defendants  and  proceed  as  mcntioneil  in  Rules  4  and  5. 

9.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  the 
detention  of  goods  and  pecuniary  damages,  or  for  any  of  such  matters,  or 
for  the  recovery  of  land,  and  the  defendant  delivers  a  defence,  which 
purports  to  offer  an  answer  to  part  only  of  the  plaintiff's  alleged  cause  of 
action,  the  plaintiff  may  by  leave  of  the  Court  or  a  judge  enter  judg- 
ment, final  or  interlocutory,  as  the  case  may  be,  for  the  part  unanswere<l ; 
provided  that  the  unanswered  part  consists  of  a  separate  cause  of  action, 
or  is  severable  from  the  rest,  as  in  the  case  of  part  of  a  debt  or  liqui- 
dated demand  :  provided  also  that,  where  there  is  a  counter-claim,  execu- 
tion on  any  such  judgment  as  above  mentioned  in  respect  of  the  plaintiff's 
claim  shall  not  issue  without  leave  of  the  Court  or  a  judge. 

10.  In  probate  actions,  if  any  defendant  make  default  in  filing 
and  delivering  a  defence,  the  action  may  proceed,  notwithstanding  such 
defanlt. 

11.  In  all  other  actions  than  those  in  the  preceding  rules  of  this  order 
mentioned,  if  the  defendant  makes  default  in  dcHvering  a  defence,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment,  and  such  judg- 
ment shall  be  given  as  upon  the  statement  of  claim  the  Court  or  a  judge 
shall  consider  the  plaintiff  to  be  entitled  to. 

12.  Where,  in  any  such  action  as  mentioned  in  the  last  preceding 
rule,  there  are  several  defendants,  then,  if  one  of  such  defendants  makes 
sach  de&nlt  as  aforesaid,  the  plaintiff  may  either  (if  the  cause  of  action 
is  severable)  set  down  the  action  at  once  on  motion  for  judgment  against 
the  defendant  so  making  default,  or  may  set  it  down  against  him  at  the 
time  when  it  is  entered  for  trial  or  set  down  on  motion  for  judgment 
Against  the  other  defendants. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not 
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deliver  any  subsequent  pleading  within  the  period  allowed  for  that 
]iurpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of 
that  period,  and  all  the  material  statements  of  fact  in  the  ]>leading  last 
delivered  shall  be  deemed  to  have  been  denied  and  put  in  issue. 

14.  In  any  case  in  which  issues  arise  in  an  action  other  than  between 
plaintiff  aud  defendant,  if  any  party  to  any  such  issue  makes  defaalt  in 
delivering  any  pleading,  the  opposite  party  may  apply  to  the  Court  or  a 
judge  for  such  judgment,  if  any,  as  upon  the  pleading  he  may  ap|iearto 
be  entitled  to.  And  the  Court  or  judge  may  order  judgment  to  be  entered 
accordingly,  or  may  make  such  other  oixler  as  may  be  ntx^ssaiy  to  d'> 
complete  justice  between  the  jMirties. 

15.  Any  judgment  by  default,  whether  under  this  Order  or  under  any 
other  of  thci^e  Rules,  may  be  set  aside  by  the  Court  or  a  judge,  upon 
such  terms  as  to  costs  or  otherwise  as  such  Court  or  judge  mny  think  fit. 


ORDER    XXVIII. 


AMEJNT)3iENT. 


1.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow 
cither  party  to  alter  or  amend  his  indorsement  or  pleadings,  in  sach 
manner  and  on  such  terms  as  may  be  just,  and  all  such  amendments  shall 
be  made  as  may  be  necessary  for  the  purpose  of  determining  the  real 
questions  in  controversy  between  the  parties. 

2.  The  plaintiff  may,  without  any  leave,  amend  his  statement  of  claim, 
whether  indorsed  on  the  writ  or  not,  once  at  any  time  Ijcforc  the  expira- 
tion of  the  time  limited  for  reply  and  before  replying,  or,  where  no 
defence  is  delivered,  at  any  time  before  the  expiration  of  four  weeks 
from  the  appearance  of  the  defendant  who  shall  have  last  api)eaTvi. 

3.  A  defendant  who  has  set  up  any  counter-claim  or  sei-off  may,  with* 
out  any  leave,  amend  such  counter-claim  or  set-off  at  any  time  before 
the  expiration  of  the  time  allowed  him  for  answering  th»»  reply  and 
l)efore  such  answer,  or  in  case  there  be  no  reply  then  at  any  time  ixifon? 
the  expiration  of  twenty-eight  days  from  defence. 

4.  Where  any  party  has  amended  his  pleading  under  either  of  the  la?t 
two  preceding  rules,  the  opposite  party  may,  within  eight  days  after  the 
delivery  to  him  of  the  amended  pleading  apply  to  tlie  Court  or  a  jadpf 
to  disallow  the  amendment,  or  any  part  thercof,  and  the  Court  or  judge 
may,  if  satisfied  that  the  justice'  of  the  case  requires  it,  disallow  the 
same,  or  allow  it  subject  to  such  terms  as  to  costs  or  otherwise  as  may  be 
just. 

5.  Where  any  party  has  amended  bis  pleading  under  rules  2  or  3,  the 
opposite  party  shall  plead  to  the  amended  pleading,  or  amend  his  ptotd- 
ing,  within  the  time  he  then  has  to  plead  or  within  eight  days  from  the 
delivery  of  the  amendment,  whichever  shall  last  expire  ;  and  in  caw  the 
opposite  party  has  pleaded  before  the  delivery  of  the  amendment,  aai 
does  not  plead  again  or  amend  within  the  time  above  mentioa€9d,he  AiU 
be  deemed  to  rely  on  his  original  pleading  in  answer  to  such 
ment. 

<}.  In  all  cases  not  provided  for  by  the  prece<ling  rules  of  ti»i» 
application  for  leave  to  amend  may  be  made  by  either  party  to  tliBGlitf^ 
or  a  judge  or  to  the  judge  at  the  trial  of  the  action,  and  8a<ui  Mn#arf— I 
may  be  allowed  upon  such  terms  as  to  costs  or  otherwise  as  maj  htjj^ 

7.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  doM  li^ 
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amend  accordingly  within  the  time  limited  for  that  purpose  by  the  order, 
or  if  no  time  is  thereby  limited,  then  within  fourteen  days  from  the  date 
of  the  order,  such  order  to  amend  shall,  on  the  expiration  of  such  limited 
time  as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may  be,  become 
ipMofaeto  void,  unless  the  time  is  extended  by  the  Ck)urt  or  a  judge. 

8.  An  indorsement  or  pleading  may  be  amended  by  written  alterations 
in  the  copy  which  has  been  delivered,  and  by  additions  on  paper  to  be 
interleaved  therewith  if  necessary,  unless  the  amendments  ret^uire  the 
insertion  of  more  than  144  words  in  any  one  place,  or  are  so  numerous 
or  of  such  a  nature  that  the  making  them  in  writing  would  render  the 
document  difficult  or  inconvenient  to  read,  in  either  of  which  cases  the 
amendment  must  be  made  by  delivering  a  print  of  the  document  as 
amended. 

9.  Whenever  any  indorsement  or  pleading  is  amended,  the  same,  when 
amended,  shall  be  marked  with  the  date  of  the  order,  if  any,  under  which 
the  same  is  so  amended,  and  of  the  day  on  which  such  amendment  is 
uMide,  in  manner  following,  viz. :  ^'  Amended  day  of  , 
**  pursuant  to  order  of               ,  dated  the               of               ." 

10.  Whenever  any  indorsement  or  pleading  is  amended,  such  amended 
document  shall  be  delivered  to  the  opposite  party  within  the  time  allowed 
for  amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  arising  therein 
from  any  accidental  slip  or  omission,  may  at  any  time  be  corrected  by 
the  Court  or  a  judge  on  motion  or  summons  without  an  appeal. 

12.  The  Court  or  a  judge  may  at  any  time,  and  on  such  terms  as  to 
costs  or  otherwise  as  the  Court  or  judge  may  think  just,  amend  any 
defect  or  error  in  any  proceedingi,  and  all  necessary  amendments  shall 
be  made  for  the  purpose  of  determining  the  real  question  or  issue  raised 
by  or  depending  on  the  proceedings. 

13.  The  costs  of  and  occasioned  by  any  amendment  made  pursuant  to 
Rules  2  and  3  of  this  Order  shall  be  borne  by  the  party  making  the  same, 
unless  the  Court  or  a  judge  shall  otherwise  order. 


ORDER  XXXII. 
Admissions. 


1.  Any  party  to  a  cause  or  matter  may  give  notice,  by  his  pleading,  or 
otherwise  in  writing,  that  he  admits  the  truth  of  the  whole  or  any  part 
of  the  case  of  any  other  party. 

2.  Either  party  may  call  upon  the  other  party  to  admit  any  document, 
saving  all  just  exceptions  ;  and  in  case  of  refusal  or  neglect  to  admit, 
after  sach  notice,  the  costs  of  proving  any  such  document  shall  be  paid 
by  the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause 
or  matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or  a  judge 
shall  certify  that  the  refusal  to  admit  was  reasonable  ;  and  no  costs 
of  proving  any  document  shall  be  allowed  unless  such  notice  be  given, 
except  where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the 
taxing  officer,  a  saving  of  expense. 

8.  A  notice  to  admit  documents  shall  be  in  the  Form  No.  11  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require. 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not  later  than  9 
days  before  the  day  for  which  notice  of  trial  has  been  given,  call  on  any 
other  party  to  admit  for  the  purposes  of  the  cause,  matter,  or  issue  only, 

s  s  2 
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any  (Specific  fact  or  facts  mentioned  in  such  notice.  And  in  case  of 
refusal  or  neglect  to  admit  the  same  within  6  days  after  service  of  such 
notice,  or  within  such  further  time  as  may  be  allowed  by  the  Coart  or  a 
judge,  the  costs  of  proving  such  fact  or  facts  shall  be  paid  by  the  |>arty 
so  neglecting  or  rerusing,  whatever  the  result  of  the  cause,  matter,  or 
issue  may  be,  unless  at  the  trial  or  hearing  the  Court  or  a  judge  certify 
that  the  refusal  to  admit  was  reasonable,  or  unless  the  Court  or  a  judge 
shall  at  any  time  otherwise  order  or  direct.  Provided  that  any  a»l- 
mission  made  in  pursuance  of  such  notice  is  to  be  deemed  to  be  made 
only  for  the  purpORes  of  the  particular  cause,  matter,  or  issue,  and  not  as 
an  admission  to  be  used  against  the  party  on  auy  other  occasion  or 
in  favour  of  any  person  other  than  the  party  giving  the  notice  ;  provided 
also,  that  the  Court  or  a  judge  may  at  any  time  allow  any  party  to 
amend  or  withdraw  any  admission  so  made  on  such  termB  as  may 
be  just. 

6.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12,  in  Appendix  B.. 
and  admissions  of  facts  shall  be  in  the  Form  No.  13,  in  Appendix  B., 
with  such  variations  as  circumstances  may  require. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where  admission-* 
of  fact  have  been  made,  either  on  the  pleadings,  or  otherwise,  apply  to 
the  Court  or  a  judge  for  such  judgment  or  order  as  upon  such  admiiBBions 
he  may  be  entitled  to,  without  waiting  for  the  determination  of  any 
other  question  between  the  parties  ;  and  the  Court  or  a  judge  may  upim 
such  application  make  such  order,  or  give  such  judgment,  as  the  Court 
or  judge  may  think  just. 

7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  signature  of  any 
admissions  made  in  pursuance  of  any  notice  to  admit  documents  or 
facts,  shall  be  sufficient  evidence  of  such  admissions,  if  evidence  thaeof 
be  required. 

8.  Notice  to  produce  documents  shall  be  in  the  Form  No.  14,  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require.  An 
affidavit  of  the  solicitor,  or  his  clerk,  of  the  service  of  any  notice  to  pri>- 
duce,  and  of  the  time  when  it  was  served,  with  a  copy  of  the  notict  to 
produce,  shall  in  all  cases  l)e  sufficient  evidence  of  the  service  of  the 
notice,  and  of  the  time  when  it  was  served. 

9.  If  a  notice  to  admit  or  produce  comprises  documents  which  are  not 
necessary,  the  costs  occasioned  thereby  shall  be  borne  by  the  party 
giving  such  notice. 


ORDER  XXXIII. 
Issues. 

1.  Where  in  any  cause  or  matter  it  appears  to  the  Court  or  a  ju<ige 
that  the  issues  of  fact  in  dispute  are  not  sufficiently  defined,  the  parties 
may  be  directed  to  prepare  issues,  and  such  issues  shall,  if  the  p«tie» 
differ,  be  settled  by  the  Court  or  a  judge. 


INDEX. 


ABATEMENT, 

pleas  in,  abolished.     See  Pleadings — Statement  of  Defence. 

ACCEPTANCE 

of  Bills  of  Exchange,  ke.     Sec  Bill8  of  Excuanor. 

ACCEPTOR.    See  Bills  of  Exchange. 

ACCIDENT, 

insurance  against.     For  forms  sec  Insurance  (against  accidents). 

ACCOMMODATION  BILL.     See  Bills  of  Exchange. 

ACCORD  AND  SATISFACTION, 
what  constitutes,  107 

accord  without  satisfaction,  or  satisfaction  without  accord,  no  defence,  107 
payment  of  smaller  sum  by  itself  no  satisfaction  for  lai^r  amount  in  case 
of  an  ascertained  debt,  107 
aliteTf  where  greater  amount  unliquidated,  107 
or  unless  valid  agreement  to  contrary,  107 
acceptance  of  satisfaction  after  breach,  good  defence,  107 
acceptance  of  valid  agreement  is  good  discharge  unless  execution  of,  and 

not  agreement  itsell'  is  satisfaction  intended,  108 
accord  and  satisfaction  by  stronger  on  defendant's  behalf  good  defence,  108 
acceptance  of,  by  one  joint  creditor  binds  others,  108 
an  answer  to  action  for  libel.    See  Defamation. 
Forms  : — 
sUUemeiU  of  defence  of  accord  and  satisfaction,  107 

statement  of  defence  of,  to  action  for  not  delivering  goods  in  accordance 
with  charter-party,  107 

ACCOUNTS, 

action  for,  before  Judicature  Acts,  108 

now  usually  brought  in  Chancery  Division  where  mutual  accounts  between 

the  parties,  as  principal  and  agent,  cestui  que  trust  and  trustee,  patentee 

and  infringer,  108 
defence  common,  stated  and  settled  account,  109 
accoimt  may  be  opened  by  Court,  109 
stronger  case  to  open  required  than  to  obtain  liberty  to  surcharge  and 

falsify,  109 
when  Court  will  open  account,  and  when  surcharge  and  falsify,  109,  110 
plaintiff  may  be  barred  by  acquiescence  or  laches,  110 
accounts  in  partnership  actions.     Sec  Partnership. 
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ACCOUNTS— <ro«/mMerf. 
FoKMs  : — 
sUUemenl  of  claim  by  executors  of  princi^ml  against  agents  for  an  account, 

108 
statemtrU  of  claim  by  patt^ntee  for  account  of  profits  and  an  injunction 

against  infringer,  110 
staUment  of  claim  by  principals  against  agents  for  account,  where  there  is 

a  stated  and  settled  account,  110 
statcnuiU  of  defence  to  preceding  claim.  Ill 
statement  of  claim  by  a  cestui  que  ItuM  against  trustee  clairoing  account  and 

payment,  112 
statement  of  claim  in  an  action  for  infringement  of  patents.    Set  Patents. 

ACCOUNT  STATED, 

what  constitutes,  113 

must  have  been  stated  to  creditor  himself  or  agent,  113 
need  not  be  in  writing,  113 
not  conclusive  as  to  items  that  make  it  up,  113 
mistake,  113 
miscalculation,  113 
where  cause  of  action,  must  be  alleeed  with  particulars,  44,  113 
where  relied  on  as  evidence  or  an  aamission,  not  to  be  alleged  in  pleadingSp 
44,  113 
Forms  : — 
statement  of  claim  on,  113 
stateme/U  of  defence  alleging  mistake,  113 

ACTION, 

local,  now  abolished.     See  Venue. 

ACT  OF  GOD, 

forms  of  defence  alleging,  149,  446 

ADMINISTRATION  OF  ESTATES  OF  DECEASED  PERSONS, 

si)ecially  assigned  to  Chancery  Division  by  Judicature  Acts,  114 
who  generally  plaintiffs  and  who  defendants,  114 

classes,  how  represented,  when  their  right  depends  on  eonstruction  of 
instrument,  114 
.  parties  to  be  served,  115 

residuary  legatee  or  next-of-kin,  115 

legatee,  where  legacy  charged  on  real  estate,  and  person  interested  in 

proceeds  of  sale  of  real  estate,  115 
residuary  devisee  or  heir,  115 
cestui  que  trusty  115 
in  actions  of  wa.ste,  115 
executors,  administrators,  and  trustees,  115 
conduct  of  proceedings,  115 
persons  boui^d  by  service  of  notice  of  order  in  action  for  administration  of 

estates  of  deceased  persons  or  execution  of  trusts  or  partition,  115 
application  to  vary  order,  115 

person  so  served  may  attend  on  entering  appearance,  115 
memorandum  of  service  of  notice  to  be  entered  in  central  office,  115 
notice  of  judgment  or  order,  116 

notice  of  judgment  or  order  on  infant  or  person  of  unsound  mlod,  116 
heir-at-law,  when  dispensed  with,  116 
personal  representative,  when  dispensed  with,  116 

who  may  attend  in  Court  or  in  Chambers,  on  claim  of  T)erson  not  a  party 
to  the  matter,  116 
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ADMINISTRATION  OF  ESTATES  OF  DECEASED  PERSONS— ron^inw^rf. 
general  rule,  personal  represeutative  a  necessar}'  party,  116 

exceptions,  116 
legal  and  equitable  assets,  distinction  between,  116 
form  of  judgment  and  oi-der  of  proceedings  in  administration  actions,  by 

one  creditor  on  behalf  of  all,  116,  117 
claim  against  exer.utor  for  wilful  default  can  be  entertained  at  hearing  or 
subsequently,  and  further  accounts  taken,  117 

but  wilful  default  must  be  charged  in  pleadings,  117 

or  leave  obtained  to  sue  for  wilful  default  in  second  action,  117 
defendants  after  decree  can   bring  second  action  on  ^vilful  default, 
without  leave,  117 
order  in  which  debts  are  paid,  117 
what  debts  admitted,  117 

qucere  whether  holder  (not  for  value)  of  bill  or  note  for  no  consideration  is 
entitled  in  administration,  117 
also  creditor  whose  debt  arises  on  voluntary  bond,  117 
executor's  right  of  retainer,  117 
when  real  estate  will  be  administered,  117,  118 
liability  of  heir  or  devisee  conveying  before  action,  118 

or  making  equitable  mortgage,  118 
order  in  which  property  applied  in  payment  of  debts,  118 
quaere  whether  defaulting  trustee  or  executor  becoming  bankrupt  allowed 

costs  of  action,  118 
tendency  of  new  Rules  of  Court  to  limit  unnecessary  actions,  118 
matters  which  may  be  determined  by  originating  summons  in  Chambers 

without  administration,  118,  119 
who  may  apply  for  administration  by  originating  summons,  119 
parties  to  be  served, 

where  summons  by  executor,  administrator,  or  trustee,  119 
where  summons  by  any  other  person,  119 
discretion  of  Court  or  Judge  as  to  service,  119 
proceedings  on  summons,  119 
discretion  of  judge  as  to  making  order,  119 

subsequent  summons  in  a  matter,  under  Order  LV.,  rules  3  and  4,  to  be 
marked  with  name  of  judge  to  whom  matter  is  aMsigned,  119 
if  otherwise,  personal  representative  or  trustee  to  apply  for  transfer, 
119,  120 
issue  of  summons  under  Order  LV.,  rule  3,  not  to  interfere  with  powers  of 
l>ersonal  representatives  or  trustees,  120 
unless  involved  in  relief  sought,  120 
Forms  : — 
.ttcUtin&fU  of  claim  by  creditor  for  administration  of  real  and  personal 

estate,  114 
sUUemeiU  ofde/eiice  to  above  by  personal  representative,  120 

by  heir-at-law  or  devisee,  120 
statement  of  claim  by  residuary  legatee,  on  ^und  of  wilful  default,  120 
statem/int  of  claim  by  next-of-kin  for  administration,  121 
statement  of  claim  by  mortgagee  for  administration  of  estate  of  deceased 

mortgagor,  121 
statement  of  defence  to  above  by  executor,  122 
statement  of  claim  by  assignee  of  legatee,  122 
statement  of  defence  to  above,  122 
statement  of  claim  by  legatee  and  devisee  against  the  executor  of  an 

executor,  on  ground  of  wilful  default,  123 
statemeiU  of  defence  to  above,  124 

ADMINISTRATOR.    See  Executor. 


632  IKDEX. 

ADMISSIONS.    Set  Pleadings. 

AGENTS.     See  Commihsion. 

acceptaDce  by,  see  Bills  of  Exchange. 

where  no  time  of  engagement  agreed  on,  princijuil  may  revoke  antlioritj^ 

125 
unless  agent  has  authority  coupled  with  interest,  125 
must  keep  regular  accounts,  125 

bound  to  exercise  reasonable  amount  of  care  and  .skill,  125 
mercantile,  have  implied  authority  to  sell  at  such  times,  places,  and  prices 

as  they  think  advantageous,  125 
cannot  generally  purchase  principal's  property  and  rice  versdf  125 
not  generally  liable  for  gooiis  sold  on  credit,  125 
alilcr  if  del  credere  agents,  125 
agreement  between  del  credere  agent  and  piinripal  need  not  be  in  writing;, 

under  Statute  of  Frauds,  125 
effect  of  accounting  to  principal,  125 
when  payment  void  ab  initw,  125 
exceptions,  126 
in  certain  markets,  broker  buying  for  undisclosed  principal  i^rsonally 

liable  to  seller,  126 
signing  in  own  name,  jnrimdfade  personally  liable,  126 
until  agency  is  shown,  126 
Forms  : — 
staUnienf  of  claim  against  agent  for  selling  on  credit,  a^inst  instructions 

and  at  lower  price  than  directed,  alleging  alternatively  a  del  credere 

liabilitv,  125 
stalei»enl3  o/dr/ence  aitd  counter-claim  to  above  claim,  126,  127 
reply  to  above  defence  and  couut»T-claim,  127 
slale/nunt  of  claim  against  agent  for  not  paying  over  price  of  coals  sold  by 

him  and  for  damages  for  negligently  selling,  127 
statatumt  of  defence  to  above,  1 28 
reply  to  above  defence,  128 

AGISTMENT, 

jluty  and  liability  of  agister  of  cattle,  128 

in  csKe  of  gratuitous  bailment,  only  liable  for  gross  negligence,  128 
Forms : — 
statement  of  claim  for  loss  of  cattle  through  negligence  an<i  misconduct  ol 

agister,  128 
sUUcment  of  defence  to  above  claim  and  counter-claim,  129 
reply  to  preceding  defence  and  counter-claim,  129 

AGREEMENT, 

as  to  mode  of  setting  out  in  pleading.    See  Pleadinoh. 

AGRICULTURAL  IMPROVEMENTS, 

as  to  claims  for.    See  Landlord  and  Tenant. 

ALTERATION, 

effect  of,  on  contract,  129 
instances  of  alterations  which  vitiate,  129,  130 

ajiplies  to  instruments  not  under  seal  and  negotiable  instruments,  130 
must  be  material,  130 

effect  of,  when  made  by  mutual  consent,  130 
Au^aee  Bills  of  Exchange. 
Forms  : — 

sfa^ruint  of  defence  of  to  action  upon  bill  or  note,  129 
atatc'irunt  of  defence  of  to  action  on  deed  or  written  contract,  130 
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ALTERXATIVE  PLEADINGS, 

alternative  claims  for  itjiiel"  may  be  stated.     See  pLEADiNiJS. 

AMENDMENT.     See  Parties— Pleadino^\ 

ANCIENT  LIGHTS.     See  Easements. 

ANIMALS.    Sr£  FER(Mnous  Animals. 

ANNUITY, 

for  action  on  an  unity  bond.     See  Bond. 

APOLOGY, 

in  defamation,  defence  of,  under  Lord  CampbelFs  Act.     See  Defamation. 

APOTHECARIES.     See  Medical  Men. 

APPRAISEMENT, 

irregularity  of,  in  distress.     See  Distress. 

APPRENTICE, 

what  conrttitutes  the  contract  of  apprenticeship,  131 

must  be  in  writing,  131 

premium  must  be  set  forth  on  face  of  instrument,  131 

not  bound  after  twenty-one,  131 

covenants  by  master  and  bondsman  independent,  131 

master  bound  to  maintain  apprentice  though  he  becomes  ill,  131 

q\ufre,  whether  master  may  chastise  appreutice,  131,  132 

qtutre,  whether  fear  of  grievous  bodily  harm  justifies  apprentice  in  iiinning 

away,  132 
implied  stipulation  in  contract  that  it  is  to  be  performed  at  place  where 

indenture  signed,  132 
unless  apprentice  part  of  master's  family,  132 
if  master's  business  not  taken  over  by  successor  in  entirety,  latter  is  not 

entitled  to  apprentice's  obedience,  132 
Forms  : — 
RtateuietU  of  claim  against  bondsman  for  misconduct  of  apprentice,  131 
sUUeraeiU  of  defeiux  to  above  and  counter-claim  for  neglecting  to  teach  the 

apprentice,  132,  133 

ARBITRATION.     See  Award. 

action  for  not  submitting  dispute  to,  501 

ARCHITECT.     See  Work  and  Labour. 

liability  of,  when  employed  to  determine  questions  between  builder  and 
employer,  133 

empl'iyer  inducing  architect  fraudulently  to  withhold  certificate  is  liable,. 
133 

is  liable  for  fraudulently  withholding  certificate,  134 

not  for  mere  errors  of  judgment  in  discharge  of  duty,  134 
Forms  : — 

staUinenl  of  claim  against  architect  for  withholding  certificate  and  alter- 
natively against  employer,  133 

slatemrnt  of  defyiux^  ailejjing  no  grant  of  archite<:t'8  certificate  necessary  to 
plaintiff's  case,  594,  hMb 

ARREST.    Su  Malicious  Arrest—False  Imprisonment. 
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ASSAULT  AND  HATTER Y, 

dehnitions  atiil  illustrations,  134,  135 
negligent  act  ma}'  be,  135 
justitieation.s  of,  135 

consent  of  plaintiff,  135 
injun'  unavoidable,  135 
self-defence,  135 

defence  of  one*8  house  or  land,  135 
moderate  chai^tisement,  135 
com  tables  executing  WHrrants,  135 
redress  for,  can  l>e  sought  in  civil  or  criminal  court,  but  not  in  both,  135 
where  case  finally  determined  before  justices,  prosecutor  precluded  from 

suing,  135,  136 
action  barred  after  four  years,  136 

where  assault  amounts  to  felony,  plaintiff  not  precluded  from  suing,  136 
Forms  : — 
statement  of  claim  for  assault,  134 

staiemcTU  of  claim  for  assault,  trespn^s,  nnd  trover  combined,  186 
statement  ofdefnice  to  preceding  claim,  1;<6 
statement  of  claim  in  action  for  assault  and  slander  and  false  imprisonment, 

137 
statement  of  claim  in  action  for  assault  by  pupil  against  schoolmaster,  187 
statement  of  dffence  to  preceding  claim,  pleading  disorderly  conduct  of 

plaintiff  and  lawful  oliastisement,  137,  138 
statemeni  of  claim  in  action  against  constable  and  sui^geon  for  indecenti}' 

assaulting  female  prisoner,  138 
statements  of  defence  to  preceding  claim,  138 

ASSESSORS.     See  Patent. 

ASSIGNEE.     Sec  Chose  in  Action'— Bankruptcy — Landlord  and  Tenant. 

ATTORNEY.    Sec  Solicitor. 

AUCTIONEER.     See  Agent— Commission. 

AVERAGE, 

claims  fur  average  loss,  particulars  of  average  loss.  See  Insuranck  (Marine) 
and  see  Bill  of  Lading. 

AWARD, 

how  enforced,  139 

what  averments  necessary  in  statement  of  claim  on,  139 

how  plaintiff  may  bring  action  on  costs  awarded,  139 

where  costs  not  mentioned  in  submission,  arbitrator  has  implied  authority 

res)>ecting  costs  of  cause,  but  not  of  reference  or  award,  139 
if  power  over  costs  expressly  given  to  arbitrator,  costs  of  reference,  awani, 

and  cause  seem  to  be  submitted  to  his  awaixl,  139 
submission  need  not  be  in  writing,  189 

but  parol  submission  cannot  oe  made  rule  of  Court,  139 
award  to  oe  made  within  time  specified  by  submission,  139 

how  time  may  be  enlarged,  139,  140 
arbitrator  may  sue  for  fees  and  has  a  lien  on  the  award,  140 
misconduct  of  arbitrator,  140 

qnarre  whether  misconduct  of  arbitrator  good  defence  to  action  on,  140 
good  defence  that  award  is  not  final,  140 
action  may  be  brought  in  Chancery  Division  for  specific  performance  of 

award,  140 
power  of  party  to  revoke  submission,  140 
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WARD — contimced. 

remedy  barred  by  Statutes  of  Limitation,  six  years  from  day  of  publication, 
140 
but  twenty  years,  if  submission  by  deed,  140 
official  refei-ees  under  Judicature  Acts,  140,  141 
lK)wer  of  Court  to  direct  trial  without  jury  in  matters  requiring  prolonged 

investigation,  Order  XXXVI.,  rale  5,  141 
law  as  to  references  to  arbitration  not  affected  by  Judicature  Acts,  141 
FoKMs : — 
stcUemeiU  of  claim  in  an  action  on  award,  139 
stcUemerU  of  defence  alleging  that  award  is  not  final,  141 
statenieiU  of  claim  in  an  action  for  specific  performance  of  an  award,  141 


lAIL, 

arrest  on  mesne  process  abolished,  142 

but  liability  of  defendant  to  be  held  to  bail  or  arrested  on  capias  not  alto- 
gether taken  away  by  Debtors  Act,  1869,  142 
modifications  of  the  law  on  the  subject,  143 
Forms  : — 
sUUeinerU  of  claim  on  a  bond  against  a  suret}'  for  a  defendant's  paying  a 

penalty  sued  for,  142 
statement  of  claim  against  a  surety  for  a  debtor's  remaining  in  England,  143 

;ailment, 

what  constitutes  a,  144 

liability  of  a  hirer  of  chattels,  144 

implied  authority  to  exi)end  money  in  repairing  chattels,  144 

liaoility  of  gratuitous  borrower  of  chattels,  144 

liability  of  a  (lawnbroker,  145 

liability  of  a  gratuitous  mandatory,  145 

liability  of  a  paid  mandatory,  145 
two  classes  of,  145 
liability  ditfereut  with  reference  to  each,  145 

when  bailee  may  not  set  up  thajus  tertii,  145 
Forms  :— 

statement  of  claim  in  action  for  misusing  horse  and  dogcart  hired  by  defen- 
dant, 144 

staienient  of  claim  in  action  for  injury  to  goods  pawned  to  defendant,  146 

.Htatement  of  defence  to  preceding  claim,  146 

statement  of  claim  in  action  for  injury  to  goods  in  furnished  apartments  by 
lodger,  147 

statement  of  defenct  and  counter-claim  to  preceding  claim,  147 

reply  to  preceding  defence  and  counter-claim,  148 

rejoinder f  148 

statement  of  claim  in  action  for  negligent  keeping  of  goods  delivered  into 
custody  of  furnitui-e  broker,  149 

aialem>ent  of  defence  and  counter-claim  to  preceding  claim,  149 

statement  of  claim  in  action  for  negligence  of  bailees  (two  defendants)  in 
not  taking  proper  care  of  wine  in  their  warehouse,  149 

statements  (^defence  to  preceding  claim,  160,  151 

statemeTit  of  claim  in  action  for  negligence  of  packers  in  packing  silk,  151 

statement  of  defence  to  preceding  claim,  and  pleading  payment  into  Court, 
152 

ANKERS, 

liability  of  for  dishonouring  customer's  cheque,  153 
in  the  case  of  branch  banks,  153 
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B  A  N  K  E^S—fonlinucd. 

as  to  right  of  party  other  than  customer  to  sue  banker,  153 
liability  of,  for  payment  of  forged  cheques,  153,  154 
H3  to  payment  of  cheques  bearing  foi^ged  endorsement,  154 
liability  for  paying  cheques  in  disregard  of  crossings  on  them,  154 
general  lien  of  bankers  on  securitiee  deposited  with  them,  154. 
unless  express  contract  iuconsisteut  with  lien,  154 

Forms  : — 

.nfaUtmenl  of  clmmTin  action  against  bankers  for  dishonouring  customer s 
cheque,  153       "" 

stutemcul  of  claim  in  action  by  bankers  on  overdrawn  account,  154 

stalciiunt  of  defenr4i  to  preceding  claim,  pleading  in  alternative  that  defen- 
dant conn>ounded,  and  payment  into  Court,  154 

staUiiient  of  claim  in  action  against  bankers  for  dishonouring  customer's 
cheque,  setting  out  special  undertaking  that  it  should  be  (laid,  155 

statmwiU  of  defence  to  preceding  claim  and  counter-claim,  155,  156 

gfateincnt  of  claim  in  action  by  bankers  to  recover  amount  of  cheque  paid 
by  mistake,  156 

fiUitrmeut  ofclejetice  to  preceding  claim,  156 

BANKING  COMPANIES, 

how  they  sue,  or  are  sue<l,  104 

BANKRUPTCY, 

action  by  trustees  in  bankruptcy,  157 

}»roperty  vested  in  trustee,  157 

relation  back  of  title,  157,  160,  163 

things  in  action  deemed  duly  assigned  to  trustee,  157 

name  in  which  trustee  sues,  167 

liioi)erty  of  bankrupt  passes  to  new  trustee  or  official  receiver,  without 

transfer  or  conveyance,  157 
what  interests  of  bankrupt  pass  to  tnistee,  157,  158 
rights  of  action  for  breach  of  contract  pass,  158 

qiuvi-Cy    when  contnict  with  bankrupt,  his  executors,  and  adminis- 
trators, 158 
when  rights  of  action  for  tort  pass,  158,  159 
order  and  disposition  clause,  159 

things  in   action  other  than  debts  not   goods    and  chattels  within 
meaning  of  clause,  159 
exceptions,  159 
wlirn  trustee  may  aftimi  or  disaffirm  dealings  of  bankrupt,  159,  160 
where  collusive  transfer  of  goods  in  contemplation  of  bankruptcy,  159 
when  transfer  not  available  act  of  bankiiiptcy,  159 
when  transfer  available  act  of  banknij)tcy,  159 
what  transactions  protected  by  Bankruptcy  Act,  1883,  s.  49,  160 
if  transaction  oefore  date  of  receiving  order,  160 
and  piirty  other  than  debtor  had  no  notice  of  previous  available  act  rf 
bankruptcy,  160 
available  act  of  bankniptcy,  what,  160 
notice,  what,  160 

eH'ccl  of  8.  49  of  Bankruptcy  Act,  1883,  on  relation  back,  160 
restriction    of   rights    of   creditors    uuder    execution    and    >ttic1iiiWt| 

160—162 
duties  of  sheriff  as  to  goods  taken  in  execution,  160,  161 
pit)tection  of  purchasers  on  sale  imder  execution,  161 
right  of  execution  creditor  where  seizure  and  sale  is  prior  toaetcftak' 
ruptcy,  161  v 
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BANKRUPTCY— cow/titi^. 

private  sale  by  insolvent  debtor  to  execution  creditor,  not  protected, 

161,  162 
case  when  preferences  avoided,  162 

law  of  fraudulent  preferences  extended  by  Bankruptcy  Act,  1883,  162 
trustee  and  solvent  partner  suing  together,  162 
when  trustee  and  partner  may  maintain  action  which  partners  could  not, 

162 
claims  of  trustee  not  to  be  joined  with  claims  in  any  other  capacity,  162 
defences  to  actions  by  trustees  in,  162 
denial  of  official  character  must  be  specific,  162 

when  payment  to  person  having  committed  act  of  bankruptcy  is  good,  162 
mutufid  credits,  set-off,  162,  163 

what  claims  may  be  set-off,  163 
actions  by  trustees  under  liquidation  by  Bankruptcy  Act,  1869,  163 

relation  back  of  title,  163 
proceedings  by  li(^uidation  abolished,  163 J 

pending  liquidations  excepted,  163 
actions  by  or  against  trustees,  163 

causes  of  action  not  passing  to  trustee,  163 
when  bankruptcy  a  defence,  163 
to  what  debts  not  a  defence,  163 
effect  of  receiving  order,  163,  164 
effect  of  discharge  in  separate  bankruptcy  to  debtor  partner  on  joint  debts, 

164 
effect  of  verdict  for  breach  of  contract,  before  bankruptcy  and  judgment, 

not  siirned  till  afterwards,  164 
when  composition  a  defence  under  Bankruptcy  Act,  1869,  164 
in  resolution  to  accept  composition,  a  definite  amount  due  must  be  stutL'd, 

164 
composition  under  Bankruptcy  Act,  1883,  s.  18,  164,  165 
release  of  debtor  by  resolution  for  composition,  no  release  of  co-debtor,  16'- 
liquidation  by  arrangement,   under  Bankruptcy  Act,   1869,   when  good 

defence,  165 
bankrupt,   after  discharge   from  liquidation  or  composition   proceedin^tr^ 

remams  liable  for  debts  incurred  by  fraud,  165 
Forms  :— 
statetnent  of  claim  in  action  by  trustee  iu  bankruptcy  for  debt  due  to 

bankrupt,  157 
statement  of  claim  in  action  by  trustee  in  liquidation,  159 
statem^eni  of  claim  in  action  by  trustee  in  bankruptcy  for  damages  for 

breach  of  contract  made  \i'ith  the  bankrupt,  164 
statement  of  defence  to  preceding  claim,  pleading  in  alternative,  rcscissitm 

of  contract,  bankruptcy  annulled,  166 
statement  of  claim  in  action  by  trustee   under  a  Scotch   sequestmtiuii 

registered  in  the  London  Bankruptcy  Court,  for  debt  due  to  se(iuestere<l 

estate,  166 
stcUement  of  defence  to  preceding  claim,  alleging  that  defendant's  creditors 

accepted  a  composition  which  has  been  paid,  167 
repli/  to  preceding  defence,  167 
statetnent  of  defence^  alleging  that  defendant's  affairs  were  liquidated  by 

arrangement,  167 

3ATTERY.    See  Assault  and  Battery. 

BEASTS, 

that  gain  the  land,  exempt  from  distress.     See  Distress. 

BETTING.    See  Illegality— Waoeu. 
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DILLS  OF  EXCHANGE,  &c., 

in  actions  on,  writ  may  be  s|X}cia11y  indorsed,  168 
what  constitutes,  168 

law  of,  codified  by  45  k  46  Vict,  c,  61,  168 
Acceptance — 

provisions  of  45  &  46  Vict,  c  61,  a«  to  acceptance,  168 

when  bills  may  be  accepted,  168 

when  acceptance  invalid,  168 

acceptance  may  be  partial,  conditional,  or  locnl,  168 

conditional  acceptance,  168,  169 

effect  of  acceptance  of  blank  bill,  169 

tliree  forms  of  acceptance  and  effect  of  each,  169 

acceptance  by  ])artner8,  169,  170 

where  partner  accepts  in  Iiis  own  name,  firm  not  liable,  169,  170 
directors  of  joint  stock  mining  and  railway  com])anies  have  lio  povrer  to 

accept  for  company,  170 
acceptance  by  agents,  170,  171 

IXDOll&EMENT,  171 

what  necessary  to  constitute  title  by,  171 

how  indoi-sement  should  be  pleaded  where  intermediate  transfers,  171 
Interest  on,  171 
time  from  which  payment  of  interest  nms,  171,  172 
rate  of  interest  chargeable,  172 
Presentment  for  Acceitance,  173 
liability  of  drawer  on,  by  45  k  46  Vict.  c.  61,  s.  5.*^,  173,  174 
when  necassarVf  178 

notice  of  refusal  to  accept,  when  necessary,  173 
presentment  of  bill  payable  at  certain  time  after  sight,  174 
Presentment  for  Payment,  174 — 176 
acceptor  ]»rimarilj'  liable,  174 
days  of  grace,  174 
where  presentment  to  be  made,  174,  175 

dei)ends  on  way  in  which  bill  acce^ited,  175 
provisions  of  45  &  46  Vict.  c.  61,  as  to,  175,  176 
when  delay  in  making,  is  excused,  175 
when  dispensed  with,  175,  176 
NuTicK  OF  DisHONoru,  176.     Aud  se^  infra,  (Ikxkual  Defences,  &a 
what  excuses  from  giving,  176 

circumstances  excusing  unn-notice  to  be  stated  in  pleiuling,  176 
waiver  of  notice,  176,  177 

provisions  of  45  k  46  Vict.  c.  61,  as  to,  177,  178 
when  delay  in  giving,  is  excused,  177 
when  dispensed  with,  177,  178 
plaintiff  nwy  join  parties  jointly  or  severally  liable  on  bills  of  exchange  or 

promissory  notes,  178 
acceptance  without  consideration  for  accommodation  of  another  effect  of, 

178 
as  to  liability  of  infants,  322 
as  to  liability'  of  |)erson  for  bill  drawn  during  infancy  and  accepted  after 

his  attaining  his  majority,  322.     See  Infan(  y. 
Forms  :— 
statement  of  claim  in  action  by  drawer  of  bill  of  extliauge  against  aecevtoi; 

168 
statement  of  claim  in  action  by  payee  of  two  bills  against  acceptor  iipoi  kil 

of  exchange  and  also  the  consiaeration,  169 
statement  of  claim  in  action  by  indorsee  against  acLe}>tor  and  drawer,  171 
statement  of  defence  to  preceding  claim,    by  acceptor  alkgiiig 

sideration,  and  fraud,  172 
statement  of  defence  to  preceding  claim,  by  drawer,  172 


k 
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BILLS  OF  EXCHANGE— continued. 
Notice  of  Dishonouk — continued. 
Form  ^—contimved. 
statement  of  claim  iu  action  by  indorsee  against  acceptor  on  bill  accepted 

payable  at  particular  place  and  not  elsewhere,  172 
statement  of  defence  to  preceding  claim,  alleging  no  consideration  and 

acceptance  for  accommodation  of  drawer,  1 73 
staJtement  of  claim  in  action  by  indorsee  against  drawer  for  default  of 

acceptance,  173 
statemint  of  claim  in  action  by  indorsee  against  drawer  of  bills  of  exclian:;e, 

174 
statement  of  defence  to  preceding  claim,  175 
replj/  in  action  by  indorsee  against  drawer  excusing  want  of  notice  of 

dishonour  which  has  been  set  up  by  defendant,  176 
claim  by  specially  indorse<l  writ  in  action  by  drawer  where  bill  is  niaJo 

payable  to  his  ortler  against  acceptor,  177 
statemeht  of  defence  to  preceding  claim,  177 
statement  of  claim  in  action  by  holder  of  bill  against  acceptor,  drawer,  and 

indorsers,  in  default  of  payment,  177 
statement  of  claim  in  action  by  acceptor  of  accommodation  bill  against 

drawer  on  the  implied  indemnity,  1 78 

Foreign  : — 

what  are  foreign  bills,  179 

bill  o(  exchansKi  pri/nA  facie  inland,  179 

how  foreign  bills  are  drawn,  179 

expenses  recoverable  on  dishonour  of  foreign  bill  of  exchange,  179 

Forms  : — 

statement  of  claim  in  action  by  indorsee  against  acceptor  for  default  in 
payment,  179 

staiement  of  defence  to  preceding  claim,  alleging  acconnnodution  and  no 
consideration,  statutes  of  limitation,  and  alteration,  179 

reply  to  preceding  defence,  180 

statement  of  claim  in  action  by  indorsee  against  indorscr  for  default  in  pay- 
ment, 180 

statement  of  defence  to  preceding  claim  alleging  fraud,  180 

Promissory  Notes — 
not  negotiable  at  common  law,  181 
negotiable  by  statute,  181 

qiujBTC  is  note  payable  to  maker's  order  negotiable  ?  181 
note  payable  to  uncertain  payee,  181 
what  constitutes  a  promissory  note,  181 
in  action  against  maker  no  presentment  need  be  averred,  181 

unless  payable  at  particular  place,  181 
in  action  on  note  payable  on  demand,  no  demand  need  be  averred,  181 
liability  of  maker  of  note  under  45  &  46  Vict.  c.  61,  181 
notes  payable  by  instalments  are  within  statute  of  Anne,  and  are  negoti* 

able,  181 
as  to  inability  of  association  of  more  than  20  persons  for  pur|M)8Cs  of  gain» 

unless  registered,  to  sue  on  contracts,  183 
what  necessary  to  state  and  prove  in  action  against  indorser,  184 

Forms  : — 
statemetU  of  claim  in  action  by  |>ayee  against  maker,  181 
statement  of  claim  in  action  by  i)ayee  against  maker  of  a  note  payable  by 

instalments  where  only  one  of  instalments  is  due,  181 
statement  of  defence  to  preceding  claim  and  counter-claim,  182 
reply  to  preceding  defence  and  counter-claim,  182 
statement  of  claim  in  action  by  payee  against  maker,  183 
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BILI^  OF  EXCHANGE— cwi^inw^. 
PnoMissoRY  Notes — continued. 
Forms — ccnUiniud. 
statement  of  defence  to  preceding  claim  alleging  tliat  plaintifia  arc  suing  for 

an  illegal  society,  183 
statement  of  claim  by  indorsee  against  maker  and  indorser  for  defanlt  of 

payment,  184 
staiement  of  defence  to  preceding  claim  by  maker,  alleging  alteration,  184 
state^neiU  of  defence  to  preceding  claim  by  indorsc^r,  184 
staienieiU  of  claim  in  action  for  delivery  up  and  cancellation  of  bill  of  ex- 
change obtained  by  fraud,  479 

Cheques  (Bankers')— 
difference  between  cheques  and  bills,  185 
holder  cannot  compel  bankers  to  pay  it,  185 
provisions  of  45  &  46  Vict.  r.  61,  185 

result  of  non-presentment  for  payment  within  reasonable  time,  185 
when  authority  of  banker  to  pay  cheque  detennined,  185 
between  holder  and  drawer,  delay  in  presenting  within  6  years  no  ansHir 

unless  defendant  has  been  prejudiced  by  delay,  185 
between  holder  and  indorser,  plaintiff  bound  to  show  greater  diligence  to 

obtain  payment,  185 
as  to  notice  of  dishonour  on  non-payment  when  presented,  185,  186 

FoKM.s  : — 
statement  of  claim  in  action  by  payee  of  cheque  against  drawer  for  non- 
payment of  cheque,  185 
statement  of  claim  in  action  by  indorsee  of  cheque  against  indorser,  1S6 
statenifnt  of  defence  to  preceding  claim,  186 

statemc7U  of  defence  to  action  on  cheque  setting  out  want  of  consideration, 
failure  of  consideration,  and  fraud,  186 

Cheques  (Crossed) — 

now  regulated  by  45  &  46  Vict.  c.  61,  187 
what  amounts  to  crossing  of  a  cheque,  187 
crossing  generally,  187 
crossing  s])ecially,  187 
bankers  liable  if  they  pay  a  crossed  cheque,  except  as  directed  }»v  the  .Ul, 
187 

Form  : — 

statrmn\i  of  claim  in  action  by  bearer  of  a  crossed  cheijue  against  drawer, 
187 

Geneuai   Defences  to  Actions  on  Bills,  Notes,  and  Cheqves,  187—190 
lossofbUl,  &c.,  187,  188 

how  this  defence  is  defeated  by  provisions  of  C.  L.  P.  Act,  1854,  185 
indemnity  should  be  offered  before  action,  188 

Alteration,  188.    See  Alteration. 

if  material,  avoids  bill  unless  parties  consent,  188 

Want  op  Consideration,  188 
presumption  of  consideration,  188 
when  a  defence,  188 
when  not  a  defence,  188 
illegality  of  consideration,  188 
when  a  defence,  188 
when  no  defence,  188 

bona  fides  of  party  taking  bill  is  question  for  the  jury,  185 
Agreement  at  Variance  with  Bill,  189 
parol  evidence  cannot  vary  terms  of  bill  or  note,  189 
writing  admissible,  189 
Non-Pek8Entation  for  Payment,  189 
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BILLS  OF  EXCHANGE— con^inucrf. 
No  Notice  of  Dishonour,  189,  190 
who  entitled  to,  189 
nature  of  notice,  189 
from  whom  notice  should  come,  1 89 
time  within  which  notice  muirt  be  given,  189,  190 
what  days  excluded  from  computation  of  time,  1 90 
sufficient  that  notice  is  posted,  190 

Payment,  190 

Voluntary  Dischargk,  190 
general  rule,  principal  debtor  cannot  bo  discharged  after  breach,  except  by 

release  under  seal,  190 
aliter  as  to  acceptor  and  maker,  190 
qucerff  whether  rule  extends  further,  190 

Giving  Time  to  Principal  Debtor,  190 
effect  of  giving  time  to  acceptor  of  bill,  190 

agreement  must  be  binding  and  founded  on  good  consideration,  190 
remedies  against  sureties  may  be  expressly  reserved,  190 

Fraud,  190 
good  defence  between  immediate  parties,  190 
aliUr  as  to  claims  by  third  parties,  190 

Notice  of  Infirmity  of  Title,  190,  191 
undervalue  important  only  as  evidence  of  the  boiia  or  mala  fides  of  persOu 
giving  undervalue,  190,  191 

5ILL  OF  LADING, 
what  is  a,  191 
made  in  parts,  191 
what  it  should  contain,  191 

the  effect  of  different  parts  of  the  same  bill  getting  into  different  hands,  191 
how  far  indoracment  confers  a  title  to  goods,  191 
indorsee  of,  may  sue  in  his  own  name,  191 
how  far  insolvent  holder  of,  may  defeat  by  bond  fide  indorsement  and 

delivery  the  right  of  unpaid  vendor  to  stop  in  transitu,  191 
fraud  prevents  property  pissing  by  indorsement,  191 
as  to  nght  to  stop  in  transitu,  when  bill  of  lading  pledged,  192 
right  of  shipper,  under  bill  of  lading  retained  by  mm  as  security,  192 
when  bill  of  lading  countermandable,  192 
construction  of  ordinary  clause  in  bill  of  lading  as  to  non-liability  for  breiik* 

age,  kc.f  192 
Forms  : — 
stateniciU  of  claim  in  action  on,  for  injury  done  to  goods  comprised  in  bill, 

191 
statement  of  claim  in  action  on,  by  shipper  against  shipowner  for  damages 

and  short  delivery,  192 
stalem^.nt  of  defence  to  preceding  claim,  pleading  in  alternative  excepted 

perils,  193 
stainnent  of  claim  in  action  on,  by  indorsees  for  price  of  goods  sold  as  part 

of  cargo  of  stranded  ship,  193 

lOARDING-HOUSE  KEEPER, 

not  innkeeper  at  common  law.     See  Innkeeter. 

JOXD, 

definition  of,  193 

absolute  and  conditional,  193,  194 

when  conditional,  effect  of  illegality  in  condition,  194 
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BON  D  —  continiLed. 

Tihen  condition  is  impossible  or  uncertain,  194 
no  precise  form  of  words  necessary  to  create  a  bond,  19-1 
if  no  time  fixed  for  payment  of,  is  payable  on  demand,  194 
thougli  judgment  entered  up  for  penalty,  execution  only  isisncs  for  dam- 
ages assessed  by  jui7>  194 
FoKMS : — 
&t4ftrment  of  claim  in  action  on  an  annuity  bond,  193 
staUincnt  of  defence  to  preceding  claim,  194 
sUttement  of  claim  in  action  on  bond  to  secure  the  performance  of  duty, 

and  against  defalcations  in  accounts,  195 
btatcTtient  of  defence  to  preceding  claim,  195 

BOOK.     S(4  Copyright. 

BREACH  OF  CONTRACT.     Sc4i  Sale  ;  Stock;  Work  and  Labour. 
Forms  : — 
statement  of  claim  in  action  for  breach  of  agreement  by  defendants  to  make 

a  propeller  shaft,  claiming  special  damage,  195 
itaiemcni  of  defence  to  preceding  claim,  and  counterclaim,  196,  197 
statement  of  claim  in  action  for  breach  of  contract  to  build  and  deliver 

ships,  197 
statement  of  defence  to  j)receding  claim,  pleading  agreement  and  i"cadines» 

of  defendant  to  refer,  198 
statement  of  daim  in  action  for  breach  of  agreement  to  make  a  steani-i-oller 

by  a  certain  day  (time  being  of  essence  of  contract),  and  claiming  amount 

agreed  for  liquidated  damages,  198 
statement  of  claim  on  nearly  same  facts  as  preceding  claim,  t.r.,  where  no 

stipulation  of  time  as  of  the  essence^but  special  damage  to  be  paid  by  de- 
fendant, 198 
statement  of  defence  to  preceding  xilaim,  199 
staffment  of  claim  in  action  for  breai-h  of  contract  to  contiibut*  towards  the 

ojjpense  of  floating  a  company,  199 
statement  of  defence  to  |>receding  claim,  200 
statement  of  claim  in  action  for  breach  of  contract  to  employ  plaintiff  in 

erection  of  a  house,  200 
statement  of  defence  to  prece<Ung  claim,  and  counter-claim  joining  third 

party  as  liable  on  bond  to  secure  performance  of  contract  T»y  original 

plaintiff,  201 
rep'y  to  preceding  defence  of  original  plaintiff,  202 
reply  to  preceding  defence  of  tliird  party  joined,  202 

BREACH  OF  PEACE, 

assault  in  preventing,  justified.     See  Assault  axd  Battery. 

lUJKACH  OF  PROMISE  TO  MARRY, 

promise  need  not  Ije  evidenced  in  writing,  202 

but  corroboration  essential  by  82  &  33  Vict.  c.  68,  s.  2,  202,  203 

what  amounts  to  corroboration,  203 

what  averments  necessary  in  statement  of  claim  for,  203 

measure  of  damages,  203 
Defences  :— 

denial  of  promise,  203 

promise  conditional  and  condition  unfulfilled,  203 

discovery  of  immoral  or  depraved  conduct  on  part  of  plaintiff  since  pro- 
mise, 203 

material  misrepi'esentation   by  plaintiff  of  circumstances  of   family  or 
]>revions  life,  203 

exoneration,  203 

when  exoneration  will  be  implied,  208 
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15REACII  OF  PROMISE  TO  HARRY-^onUnued. 
Defences  :— 
Statute  of  Limitations.  203 
what  will  not  constitute  a  defence  to  this  action,  203i  204 

bodily  infirmity  of  plaintiff  supervening  after  promise,  203,  204 
insanity  of  plaintiff  though  unknown  to  defendant  at  time  of  promise, 

204 
pre-contract  by  plaintiff  to  marry  another  person  %ad  concealed  from 

defendant,  unless  fraudulent,  204 
that  defendant  was  married  at  time  of  promise,  if  plaintiff  was  ignorant 
of  the  fact,  204 
as  to  ratification  after  mnjority  of  promise  made  before,  204 
unless  evidence  clear,  dangerous  to  allege  in  defence  that  plaintiff  had 

led  a  depraved  life,  204 
seduction  alleged  in  claim  does  not  give  plaintiff  new  cause  of  action,  but 
is  jdeadcd    as  a  material   fact  (and  see  Pleadings — Statement    of 
Claim),  204 
Forms  : — 
statement  of  claim  for  breach  of  promise  to  marry ,  202 
statement  of  defence  to  preceding  claim,  alleging  infancy,  exoneration,  and 
ignorance  of   plaintiff's  having  been  seduced  and  having  homo    an 
illegitimate  child,  204 
statement  of  claim  for  breach  of  promise  to  marry,  alleging  seduction  of 
plaintiff  by  defendant  as  matter  of  aggravation,  204 

nROKER.     8ee  Shares. 

lien  of  insurance  brokers.     See  Trover. 

BUSINESS, 

statement  of  claim  in  action  for  misrepresenting  value  of.     Set  MiSBEPitK- 

8ENTATI0N. 


(WLLS.     Bee  Shares. 

CANCELLATION  OF  DEEDS,  &c.      See  Rectification  anp  Cancellation 
OF  Deeds,  &c. 

CARRIER.    See  Common  Carrier. 

CASE, 

action  on  the.     See  Limitation. 

CATTLE.     See  Agistment. 

injuries  to,  by  dogs,  &c.,  action  for.     See  Ferocious  Animals. 
claim  against  railway  company  for  injuries  to.     See  Negligence. 

CERTIFICATE.     See  Architect— Solicitor. 

CHAMBERS, 

proceedings  in  administration  actions  in.    See  Administration  of  the. 
Estates  of  Deceased  Persons. 

CHARTER-PARTY, 

definition  of,  205 

correlative  rights  and  duties  of  charterer  and  shipowner,  205 
deviations  from  course  of  voyage  to  save  life  justifiable,  205 
aXiler^  to  save  property,  206 

T  t  2 
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in  actioDS  by  shipowner  he  must  allege    and   prove   compliance  with 

warranties  and  conditions  on  his  part,  205 
what  constitutes  a  warranty  or  condition  precedent,  205,  206 
implied  warranty  of  seaworthiness  at  commencement  of  voyage,  206 
measure  of  damages  for  not  loading,  206 
demurrage,  what,  206 
when  actios  lies  for  demurrage,  206 
lay  davs,  what,  206 

as  to  delays  occasioned  by  unforeseen  events,  206 
liability  of  parties  as  to  loading  and  delivery  where  charter-party  silent, 

206 
vessel  detained  after  loading  completed,  206,  207 
freight  when  payable,  207 
pro  rata  freight,  207,  208 

Forms  : — 

statement  of  claim  in  action  by  ship-oiKner  against  iharterer,  for  detention 

beyond  demurra^  days,  205 
ataUmerU  of  claim  in  action  by  ship-owner  against  charterer,  for  refusing 

to  load,  207 
statement  of  defence  to  preceding  claim,  alleging  breach  of  warranty,  208 
statement  of  claim,  in  action  by  ship-owner  against  charterer,  for  agreed 

hire  of  chartered  vessel,  208 
statement  of  defence  to  preceding  claim,  208 
reply  to  preceding  defence,  209 

statement  q^  claim,  in  action  for  expenses  for  discharging  cargo,  on  defend- 
ant's renisiDg  to  do  so,  and  for  demurraffe,  209 
staienvent  of  defence  to  preceding  claim,  alleging  that  the  ship  did  not  go 

to  her  destination,  209 
statement  of  claim  in  action  for  balance  of  freight,  or,  in  the  alternative, 

for  damages,  210 
statement  of  defence  to  preceding  claim,  alleging  that  defendants  exercised 

option  to  cancel  charter-part}%  on  late  arrivu  of  ship  at  port  of  loading, 

and  another  charter-party  substituted,  210 
reply  to  preceding  defence,  alleging  notice  of  cancelment  not  given  in 

reasonable  time,  and  new  charter-party  not  substituted  with  plaintiff's 

leave,  210,  211 
rejoinder^  211 
statement  of  claim  in  action  for  difference  between  estimated  amount  of 

freight  under  charter-party  and  amount  paid,  part  of  cargo  being  made 

up  of  lighter  material  than  a^ed,  211 
statement  of  claim  in  action  a^nst  ship-owner  for  not  accepting  cai^o,  212 
statement  of  defence  to  preceding  claim,  212 
statement  of  claim  in  action  agamst  ship-owner  for  refusing  service  of  crew 

in  taking  car^o  on  board,  212 
statement  of  claim  in  action  against  ship-owner  for  loss  of  cargo,  owing  to 

ship  not  being  seaworthy,  213 
statement  §f  claim  in  action  by  ship-owner  for  freight,  213 
statement  of  claim  in  action  for  freight  jwo  raid,  213 
sUUemenl  of  defence  to  preceding  claim  and  counter-claim,  214 
reply  to  preceding  defence  and  counterclaim,  215 
rejoinder,  215 
statement  of  claim  in  cction  against  ship-owner  for  damage  to  goods 

shipped,  215 
statement  of  eUfence  to  preceding  claim  and  counter-claim,  216 
nply  to  preceding  defence  and  counter-claim,  216 

CHEQUES.    See  Bills  of  ExcnAKOE ;  Bakkebs. 
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CHOSE  in;  action, 

provisions  of  Judicature  Act,  1873,  as  to  assii^amants  of  choses  in  action, 

216 
.assignment  to  be  in  writing  under  hand  of  assignor,  216 
must  be  absolute,  and  not  by  way  of  charge,  216 
express  notice  of  assignment  to  be  given  to  debtor,  &c.,  216 
debtor,  &c.,  may  interplead  where  assignor  disputes  assignment,  or  where 

other  opposing  or  conflicting  claim  made  to  debt,  217 
or  debtor  may  pay  the  money  into  Court,  217 

before  Judicature  Act,  assignee  could  not  generally  sue  in  own  name,  217 
assignee  by  way  of  mortgage  cannot  sue  debtor  in  his  own  name,  217 
assignee  has  same  rights  against  debtor  as  assignor,  217 
debtor  is  not  prejudiced  by  assignment,  217 
debtor  may,  in  action  on  assignment  of  debt,  set  off  claim  against  original 

creditor,  217 
but  may  not  make  it  a  subject  of  a  counter-claim,  217 
and  claim  for  damages  against  plaintifl*,  must  not  appear,  217 
Forms  : — 

statement  of  claim  in  action  by  assignee  of  grocer's  bill,  216 

statement  of  defence  to  ])receding  claim,  21 7 

reply  to  preceding  defence,  218 

statement  of  claim  in  action  by  assignee  of  a  sum  awarded  to  the  assignor, 

218 
statement  of  defence  to  preceding  claim,  alleging  that  award  is  bad,  and 

counter-claim  for  amount  due  to  defendant  from  assignor  as  set-off, 

218,  219 
reply  to  preceding  defence  and  counter-claim,  219 
statement  of  claim  in  action  for  sums  due  on  a  building  contract  assigned 

to  plaintiff,  219 
statement  of  defence  to  preceding  claim  and  counter-claim  for  amount  due 

to  defendant  from  assignor  for  breach  of  contract,  219,  220 
stalement  of  claim  in   action   by  assignee  of  policy  of  insurance.     S»ie 

IXSUUANCK. 

CLAIM,  STATEMENT  OF.     Sc<i  Plkadincss. 

CLERGYMAN, 

statute  34  k  35  Vict  c.  44,  enables  clergy m«u  permanentlv  incapacitated  to 

resign  their  benefices,  and  entitles  them  to  pension  of  one  third  of  value 

of  benefice,  221 
pension  to  be  a  charge  on  revenues  of  benefice  and  recoverable  from 

incumbent,  221 
pension  not  transferable,  221 
set-off  or  counter-claim  cannot  be  pleaded  in  action  for  arrears  of  pension 

under  the  statute,  221 
proceedings  under  Ecclesiastical   Dilapidations  Act,   1871,  in  respect  of 

repairs  and  dilapidations,  221,  222 
for  liability  of  executors,   &c.,   for  dilapi«lations,   see  ExECUTOiis   and 

ADM  I N ISTRATORS. 

suits  by,  for  recovery  of  land.     Sm  Recovery  of  Land. 
Forms  : — 
statement  of  claim  in  action  by  clergyman  who  has  resigned  his  benefice  for 

payment  of  pension,  221 
stalement,  of  claim  in  action  by  incumbent  of  a  parish  against  retired 

incumbent  for  dilapidations,,  221 
statement  of  defence  to  preceding  claim,  222 

CLERK, 

to  what  notice  entitled.     See  Wrongful  Dismissal. 
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COFFEE-HOUSE  KEEPER, 

uot  innkeeper  at  common  law.     See  Innkeeper. 

COLLISION, 

statement  of  claim  in  action  for  damages  caused  by.     See  Xegligcnce. 

COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEADINGS.      See  Plk.vd- 

INGS. 

COMMERCIAL  TRAVELLER, 
Forms  : — 
statement  of  claim  in  action  by,  for  his  salary  and  commission,  595 
tftatement  of  dejciicv  to  preceding  claim,  596 

COMMISSION.     Sec  Aoents. 

all  agents  impliedly  entitled  to  commission,  222 

amount  of,  in  absence  of  agreement,  determined  by  usage  of  trade,  222 

where  commission  payable  by  agreement  on  sale,  none  payable  unless  sale, 

222 
as  to  shipbroker's  commission,  222,  223 
where  commission  agent  employed  to  obtain  orders  is  to  receive  commission 

"on  all  goods  bought,"  223 
where  agent  to  receive  commission  on  loan,  223 
as  to  house  agent's  commission,  223 
where    consideration    of  contract   corrupt,   no   action  maintainable   for 

commission,  223,  224 
right  to,  how  affected  by  death  of  principal,  224 
riglit  to,  where  authority  i-cvokcd  otherwise  than  by  death,  224 
where  agent  employed  to  find  purchaser  at  given  price  finds  one,  but 

]>nnciijal  then  ix*f'uses  to  sell,  what  amount  claimable  by  agent,  224 
when  agent  may  claim  beyond,  for  services,  224 
as  to  pkintifi's  suing  in  the  alternative,  224.     And  see  Parties. 

FuRMs  :— 
statement  of  claim  in  action  for  commission  by  a  house  agent,  222 
statement  of  defence  to  preceding  claim,  224 
statement  of  claim  in  action  by  several  plaintiffs  in  the  alternative  for 

commission  on  sale  of  a  steamer,  224 
statement  of  claim  in  action  for  commission  for  finding  a  charterer,  225 
statem^ent  of  claim  by  auctioneer  in  action  for  commission  on  sale,  225 
statement  of  defence  to  preceding  claim,  and  counter-claim,  225,  226 

COMMON, 

inclosure  of.     Sec  Issue — Feigned  Iksue. 

COMMON  CARRIERS, 
who  aro,  226 

liabilities  of,  at  common  law,  226 

bound  to  caiTy  all  goods  offered  to  them  if  reasonable  charge  offered,  226 
bound  to  carr)'  witliin  reasonable  time,  226 
are  insurers  of  the  goods  they  carry,  227 
and  liable  for  their  loss,  unless  occasioned  by  Act  of  God,  or  the  Queen's 

enemies,  227 
meaning  of  '*  Act  of  God,*'  227 
liability  for  ii^jury  to  live  stock  during  transit,  227 
not  liable  for  injuries  to  goods  by  ordinary  wear  and  tear,  friction,  or 

natural  decay,  227 
us  to  carriera  from  place  within  to  place  without  realm,  227 
general  power  of,  to  limit  business  to  certain  goods,  227 
may  limit  their  liability  by  special  contract,  227 
statutory  modifications  of  liabilities  of,  227—231 
railway  and  canal  companies  can  only  limit  liability  by  contracts  signed, 

and,  in  opinion  of  Court,  reasonable,  227 
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provisions  of  11  Geo.  IV.  and  1  Will  IV.  c.  68  (Carriers  Act),  228—230 
carrier  by  laiid  not  liable  for  loss,  &c.,  of  specified  ai-ticles,  if  above 
£10  in  value,  unless  value  declared  at  time  of  delivery  to  carrier, 
228 
carrier  may  demand  increased  charge,  228 
bound  to  give  receipt  for  increased  charge,  228 
general  notices  limiting  liability  invalid,  228 
as  to  receiving  office  of  carrier,  228,  229 
special  contracts  not  affected  by  Act,  229 
wliat  person  insured  under  Act  may  recover,  229 
Act  not  to  protect  carrier  against  felonious  act  of  his  servant,  229 
what  carriers  liable  to  pay,  229 

-carriers  by  land  and  sea  within  Act,  as  to  Zattrf  journey,  229 
decisions  as  to  what  packets  and  articles  are  within  Act,  229 
carriei-s  not  deprived  of  protection  of  Act,  if  loss  of  goods  only  temporary, 

229 
where  value  not  declared  according  to  statute,    owner  cannot  recover 
damages  for  consequences  of  loss,   as  distinguished  from  loss  itself, 
219 
if  value  not  declared,  carrier  not  liable  for  gross  negligence  of  sen'ant, 
229,  230 

nor  seniblc  of  carrier  himself,  230 
aliter  where  loss  through  wilful  misfeasance,  230 
where  value  not  declared,  when  goods  stolen  by  earner's  servants,  no 
need  to  prove  particular  servant  stole  them,  230 
provisions  of  17  k  18  Vict.  c.  31  (Railway  and  Canal  Traffic  Act),  230,  231 
railway  companies,  &c.,  may  make  reasonable  conditions  (reasonableness 
to  be  determined  by  Court)  respecting  the  receiving,  forwarding,  &e., 
of  animals,  articles,  &c.,  230 
railway  companies,  &c.,  not  liable  beyond  specified  sums  for  certain' 

animals,  unless  value  declared  and  increased  chains  paid,  230 
sums  or  rates  to  be  notified  as  prescribed  by  Carriers  Act,  230 
no  special  contract  binding  unless  signed  by  assignor  or  person  delivering, 

230 
act  not  to  affect  rights  or  liabilities  of  company  under  Carriers  Act  with 

respect  to  articles  mentioned  in  that  Act,  230 
provisions  of  Act  only  apply  to  carriage  of  goods,  &c. ,  over  lines  worked 

by  company,  230 
what  conditions  limiting  liability  will  be  considered  fair  and  reasonable 

by  Court,  230,  231 
passengers  luggage  within  the  Act,  231 
provisions  of  31  &  32  Vict.  c.  119  (Regulation  of  Itailways  Act,  1868),  231 
to  whom  Act  applies,  231 

if  journey  partly  by  sea,  a  notice  exempting  from  liability  for  injury 
through  tii-e,  &c.,  at  seuy  if  published  in  booking  office  and  printed  on 
receipt,  is  binding,  231 
provisions  of  34  &  35  Vict.  o.  78,  231 
liability  of  railway  company  under  contract,  carrj'ing  passengers  or  goods 
in  vessel  not  belonging  to  them,  231 
what  is  sufficient  delivery  to  carrier,  231 

decisions  on,  231 
non-delivery  by  canier,  231,  232 
where  carrier  should  deliver,  231,  232 

not  liable  as  such  for  safety  of  goods  after  constructive  delivery,  232 
measure  of  damages,  where  goods  lost  or  destroyed,  232 
measure  of  damages  where  goods  delayed,  232 

when  value  of  contract  lost  by  negligence  of  carrier  can  be  recovered, 
232,  288 
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as  to  notice  of  prospective  profit,  232,  233 
sttinble  notice  should  be  so  given  as  to  make  it  a  teim  of  contract  with 

carrier  that  he  should  be  liable  for  loss  in  case  of  delay,  232,  233 
^hat  damages  cannot  be  recovered,  233 
remoteness  of  damage,  233 

cases  on,  233 
who  entitled  to  sue  for  loss,  &c.,  233 

consignee  generally  party  to  sue,  233 

exceptions,  233 
special  property  entitles  sender  to  sue,  233 
Defences  : — 
where  consignor's  own  default  contributes  to  loss,  233 
where  fraudulent  concealment  of  risk,  233.  234 

such  defence  must  be  set  forth  explicitly,  2)4 
lien  of.    See  Trover — Defences. 

COMMON  CARRIERS  BY  SEA. 

8hipo\«^er  and  master  of  ship  liable  at  common  law  as  insurers,  234 

how  liability  restricted,  234 

negligence  of  servants  or  crew  does  not  exempt  from  liability,  234 

aemble,  plaintiff  roust  prove  the  negligence,  234 

statutory  modifications  of  liability  of,  234 

provisions  of  17  &  18  Vict.  c.  104,  exempting  shipowner  (not  master)  from 

liability  for  loss  by  fire  without  his  actual  fault,  234 
and  for  loss  by  roboers,  or  embezzlement  of  certain  arti*  les,  unless  tru^ 

nature  and  value  declared  by  shipper,  234 
by  25  &  26  Vict.  c.  66,  shipowner  not  liable  beyond  so  mu(;h  per  ton  of 
ship's  tonnage  where  loss  without  his  fault  or  privity,  234 
does  not  apply  to  damage  caused  by  delay,  234 
by  17  &  18  Vict.  c.  104,  neither  shipowner  nor  master  liable  for  loss  occa* 
sioned  by  default  of  pilot,  234,  235 
exceptions,  234,  235 

CARRIERS  OF  PASSENGERS, 

liability  of,  less  than  that  of  carriers  of  goods,  235 
extent  of  liability  of,  235 

as  to  liability  for  injury  canseil  on  a  line  not  belonging  to  company  who 
issues  tickets  over  that  line,  235 
liability  of  owner  of  that  line,  235 
issning  passenger  ticket  evidence  of  contract  to  carry  witldn  reasonable 

time,  235 
liability  of,  in  respect  of  passenger  carried  by  free  jiass,  235 
for  passengers'  luggage,  236 

distinction  where  luggage  placed  in  van,  and  where  placed  with 
passenger  in  carriage,  236 
personal  luggage,  what,  236 

where  passenger  takes  merchandize  as  personal  luggage,  236 
measure  of  damages,  236,  237 
passenger  not  entitled  to  general  damages  for  derangement  of  or  loss  iu 

business  occasioned  by  delay,  236 
as  to  remoteness  of  damage,  236 

average  income  of  person  injured  or  killed  taken  into  account,  236,  237 
And  see  Negligence  ;  Executors  and  Administrators. 
Defences  : — 
denial  of  negligence,  237 

contributory  negligence,  237.     {See  Negligence). 
in  case  of  luggage  that  passenger  took  it  under  his  personal  care,  237 


INDEX.  649 

COMMON  CARRIERS -co«/i/iuft/. 
Carrikrs  of  Passengers — contuiu^'l. 
Defences — continued. 
where  luggage  deposited  in  cloak  room,  and  ticket  with  conditions  limiting 

liability  given  on  depositing  it,  237 
effect  of  such  conditions  as  a  defiance  in  action  for  loss  of  luggage,  237 
decisions,  237 

Forms : — 
sUUatieiit  of  claim  in  action  by  consignee  against  carrier  for  delay  in  de- 
livery, 226 
stattTtuiit  of  defence  to  preceding  claim,  alleging  special  contract  and  lower 

rate  of  freight,  229 
reply  to  preceding  defence,  alleging  contract  unreasonable,  233 
8taUmeiU  of  claim  in  action  by  consignee  for  value  of  goods  not  delivered, 

235 
sUUem^nt  of  defence  to  preceding  claim,  237 
reply  to  preceding  defence,  237 
sUUem^rU  of  claim  in  action  by  consignee  for  damage  to  goods  in  transit, 

238 
siaUment  of  defence  to  preceding  claim,  setting  up  Carriers  Act  and  non- 
compliance, 238 
reply  to  preceding  defence,  238 
statement  of  claim  in  action  against  common  carrier  for  loss  in  transit,  and 

alternatively  for  conversion,  2:i8 
sUUement  of  defence  to  preceding  claim,  denying  that  defendant  is  common 

carrier,  239 
reply  to  preceding  defence,  239 
statement  of  claim  in  action  against  railway  ox)mpany  for  delay  in  arrival  of 

train,  and  loss  of  market,  239 
statemcTit  of  defence  to  preceding  claim,  alleging  no  knowledge  or  notice  of 

prospective  profit,  240 
reply  to  preceding  defence,  240 

statement  of  claim  in  action  by  carrier  against  consignor  for  freight,  240 
stattmenl  of  defence  to  claim  in  action  by  carrier  against  consignee  for 

freight,  where  writ  specially  endorsed,  and  no  statement  of  claim,  240 
statement  of  claim  in   action  against  a  carrier  for  loss  of  a  passenger's 

luggage  and  alternatively  alleging  negligence  on  defendant's  part,  241 
statement  of  defence  to  preceding  claim,  alleging  that  luggage  contained 

merchandise,  and  plaintiff  took  it  under  his  personal  care,  241 
reply  to  preceding  defence,  242 
statement  of  claim  in  action  against  a  lighterman  as  common  carrier,  and 

alternatively  alleging  negligence,  for  damage  to  goods  in  transit,  242 
statem/iiU  of  defence  to  preceding  claim,  alleging  that  defendant  was  not 

common  carrier,  and  act  of  God,  242 
reply  to  preceding  defence,  242 
statement  of  claim  in  action  against  a  carrier  by  sea  for  non-delivery  of 

goods,  243 
statement  of  defence  to  preceding  claim,  alleging  special  contract  and  lower 

rate  of  freight,  243 
For  statements  of  claim,  &c.,  in  the  case  of  injuries  to  passengers, 
See  Nf:gligekue. 

COMPANIKS.    Sfc  Shares. 

how  thev  sue  and  are  sued,  103 

an  association  of  more  than  twenty  persons,  established  for  purpose  of  gain, 

is  an  illegal  society,  unless  registered  under  Companies'  Act,  and  cannot 

BUG  on  contracts  made  with  it,  183 
misrepresentation  in  prospectus  of.     See  Misreprbskntation. 


^ 
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COMPENSATIOX, 
Forms : — 
statement  o/  claim  in  action  for  compensation  aj^ed  to  be  paid  by  defen- 
dant for  occupation  of  land  pending  a  Siile  to  him,  583 
statement  of  defence  to  2)receding  claim,  584 

COMPOSITION.    See  Baxkeuitcy. 

CONCEALMENT, 

non-disclosure  of  material  facts  in  prospectus,  set  Misrepeesextatiox  ; 
and  see  Insuhance  ;  Sale. 

CONCLUSIONS  OF  PLEADINGS.    Se^:  Pleadings. 

CONDITIONS  PRECEDENT, 

by  Common   Law  Procedure  Act,    1852,   and  until    Rules  of  Supreme 
Court,  1883,  plaintiff  or  defendant  might  aver  performance  of,  f^nerallv, 
44,  75,  243 
but  now  general  denials  prohibited,  243 

by  Order  XIX.,  rule  14,  wliere  performance  or  occurrence  of  a  condition 
precedent  contested,  it  must  be  distinctly  specified  in  the  pleading  bv 
plaintiff  or  defendant,  243,  244 

subject  thereto  averment  of  performance  or  occurrence  of  all  conditions 
precedent  necessary  for  case  of  plaintiff  or  defendant  implied,  243,  244 
warranties  in  marine  insurance  ^Ktlieies  of  the  nature  of,  see  Insubante 
(Marine). 

CONSIDERATION, 

want  of,  in  bills  of  exchange,  188.     See  Bills  of  Exchange. 

CONSTABLES.    See  False  Impuisonmknt;  Malicious  pRosRcurioy;  Assault 
and  Batter  v. 

CONTINUING  BREACHES.     See  Landlord  ant)  Tenant. 

CONTRACT,  BREACH  OF.     See  Breach  of  Contract. 

CONTRACTOR, 

liability  of,  for  nuisance  caused  by  servants.     See  Nuisance. 

CONTRIBUTORY  NEGLIGENCE.     See  Negligence. 

CONVERSION.     See  Trover. 

COPYHOLD, 

suits  by  devisees  for  recover}'  of  copyhold  land.     See  Recovery  of  L\m>. 
when  lord  can  bring  action  of  trover  and  copyholder  action  fur  ti^ptss. 
See  Trespass  to  Land. 
FoHM  : — 
i.taUnunt  of  cinim  by  lord  of  manor  for  trover,  and  by  occupier  of  lands  fw 
trespass,  560 

COPYRIGHT, 

statutory  provisions  regulating,  in  liooks,  244,  245 
by  whom  action  for  infriugenient  of,  brought,  244 
registration  necessarj',  244 

as  to  defence  to  action  for  infringement  of,  244,  245 
statutory  definition  of  **book,"  245 
decision,  245 

as  to  copyright  in  title  of  book,  245 

statutes  regulating,  in  engravings,  sculptures,  models,  copks  aad 
and  designs  for  ornamenting  articles  in  manufacture  246  ■  i 
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COPYRIGHT— con^i/iMerf. 

statutes  regulating,  iu  dramatic  and  musical  works,  245,  246 
assignment  of,  must  be  in  writing,  246 
as  to  copyright  in  newspaper  articles,  246 
FoBMS : — 
statement  of  claim  in  action  for  damages  for  infringement  of  copyright,  244 
statcTtient  of  defence  to  preceding  claim,  246 
statement  of  claim  in  action  by  assignee  of  the  copyright  for  damages  fur 

infringement,  246 
statement  of  claim  in  action  by  assignee  of  the  copyright  of  a  musical  com- 
position for  a  penalty  for  its  infringement,  246 
statement  of  defence  to  preceding  claim,  247 
reply  to  preceding  defence,  247 

CORPORATIONS, 

how  they  sue  or  are  sued,  description.     See  Parties. 
by  the  common  law  can  only  sue  or  be  sued  on  contracts  under  their 
common  seal,  247 
exceptions,  247 
statutory  provisions  as  to  contracts  by  local  board  of  health  and  urban 
authority,  247,  248 
decisions,  248 
Form  : — 
statement  of  defence  in  action  against  a  Local  Board,  alleging  that  contract 
sued  on  was  not  under  seal,  247 

COSTS, 

of  arbitrations,  etc.     See  Arbitration. 

where  executor  fails  in  defence  denying  that  he  was  executor,  or  in  defence 

plene  adminUtravit.,     See  Kxecutors  &  AbMiN'iSTKATORH. 
not  allowed  to  plaintiff  in  action  on  judgments  without  the  order  of  the 
Court.    See  .Judgments. 

COUNTER-CLAIM.     See  Pleadikoh. 

forms  of,  by  plaintiff  and  defendant,  544,  546 

COUNTY  COURT.    ^«r  Judgments. 

COVENANT.    See  Landlord  and  Tenant  ;  Mortgages. 
Forms  : — 

statement  of  claim  in  action  by  covenantee  against  covenantor  on  a  cove- 
nant to  pay  money,  248 

statement  of  defence  to  preceding  claim,  248 

statement  of  claim  in  action  by  covenantee  against  covenantor  on  covenant 
to  pay  money,  249 

statement  of  defence  to  preceding  claim  alleging  compulsion  and  misrepre- 
sentation, and  counter-claim  for  cancelment  of  deed  and  transfer  of  action 
to  Chancery  Division,  249 

reply  to  preceding  defence  and  counter-claim,  249.  And  see  actions  on 
covenants  under  Bond. 

COVERTURE.    See  Husband  and  Wife. 

CULTIVATION.    Su  Landlord  and  Tenant. 

CUSTOM, 

covenants  to  cultivate  according  to.    See  Landlord  and  Tenant. 
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DKBENTUKE.     See  Shahes. 

DECEIT.      Su  MlSREPRESEXTATlOX. 

DECLARATIONS  OF  RIGHT.     Sec  Rights,  Declarations  of. 
DEED.     Sep  Bond  ;  Covexant. 

DEFAMATION, 

definition  of  libel,  250 

general  avennent  of  damage  to  be  avoided,  250 
special  damage  to  be  set  out,  250 
distinction  between  libel  and  slander,  250 

slander  not  generally  actionable  unless  special  damage  averred,  250,  251 
exceptions  to  this  nile,  251 
a  statement  that  plHintiff  has  committed  an  indictable  offence,  251 
a  statement  that  plaintiff  has  a  contagious  disease  unfitting  him  from 

moving  in  society,  251 
an  imputotion  affecting  plaintiff  in  his  trade,  profession,  or  occupation,  251 
what  averments  necessary  in  action  for  defamation,  251 — 254 
falsehood  of  the  defamation,  251 

truth  of  libel  or  slander  an  answer  to  action,  251 

aliter  to  indictment  for  libel,  251 
malice  of  defendant,  252 

advisability  of  expressly  averring  malice,  252 

malice  is  to  be  alleged  as  a  fact,  no  need  to  set  out  circumstances  from 
which  it  is  inferred,  252 
the  fact  of  publication,  252 

essential,  252 

what  amounts  to  publication,  252 
connection  of  the  plaintiff  with  the  defamation,  252,  253  ^ 

the  plaintiff  must  be  identified  with  the  libel  or  slander,  252,  253 

necessity  of  the  inuendos,  252,  253 
defamatory  matter  to  be  set  out  verbatim,  253 

where  libel  is  in  foreign  language,  how  set  out,  253 
8|>ccidl  damage,  where  defamation  oral,  253,  254 

what  amounts  to,  253,  254 
as  to  power  of  Court  to  restrain  publication  of  libel  by  injunction,  254 

Defences  : — 

1.  Jttstification,  254 

this  a  dangerous  plea,  and  aggravates  damages  if  not  proved,  254 

2.  PHvilege,  254,  255 

meaning  of  word  ''malice,"  254,  255 

malice  presumed  if  published  without  sufiicient  justification,  254 

presumption  of  malice,  how  rebutted,  255 

Kinds  of  privilege,  255 

distinction  between  absolute  and  qualified  privilege,  255 

instances  of  absolute  privilege,  255 

definition  of  qualified  privilege,  255,  256 

statutory  protection  to  news^vaper  pi-oprietors,  256 

3.  Venial  of  the  p^thlicaiion^  256 

4.  Denial  of  defamatory  meaning,  256 

5.  that  words  do  not  apply  to  plaintiff,  256 

6.  Aeevrd  and  satisfaction^  256,  257 

7.  Statute  of  Limitation,  257 

8.  defence  of  apology  under  Lord  Campbell's  Act,  257 

9.  Payment  of  money  into  Courts  257 

but  defendant  may  not  plead  at  same  time  a  denial  of  liability,  257 
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DEFAMATION— co?i/i}ii</?f?. 
Defences — cmitinued. 

10.  with  leave  of  judge,  and  upon  notice  to  ]>laiutiff,  defendant  may  give 
evidence  of  the  circumstances  under  which  publication  was  made,  in 
mitigation  of  damages,  257 

in  action  for  slander  of  title,  plaintiff  must  show  that  words  were  spoken 
maliciously,  falsely,  and  that  actual  damage  has  ensued  to  plaintiff's 
property,  264 

as  to  special  damage  caused  by  falsely  disparaging  a  man's  goods  without 
justitication,  264 
Forms  : — 

statement  of  claim  in  action  for  a  libel  published  in  newspapers  concerning 
plaintiff,  an  officer  in  the  army,  250 

siaUment  ofdefetice  to  prece<ling  claim,  254 

statem/mt  of  claim  in  action  in  respect  of  a  libel  contained  in  report  of  pro- 
ceedings of  a  public  meeting  published  in  newspaper,  257 

ztatenient  of  defence  to  preceding  claim,  25S 

reply  to  preceding  defence,  alleging  refusal  of  defendants  to  insert  in  their 
paper  an  explanatory  letter  by  plaintiff,  258 

statement  of  claim  in  action  for  publishing  a  libellous  letter,  253 

statement  of  defence  to  preceding  claim,  alleging  privilege,  259 

statement  of  claim  in  action  for  damages,  and  an  injunction  for  a  libel  pub- 
lished of  the  plaintiff,  259 

statem4int  ofdefe)ice  to  preceding  claim,  260 

reply  to  preceding  defence,  260 

statement  of  rUdrn  in  action  for  slander,  relying  for  cause  of  action  on  aver- 
ment of  special  damage,  260 

statement  of  '(^fence  to  preceding  claim,  alleging  that  no  special  damage?  to 
support  action  is  alleged  by  plaintiff,  261 

stateine7{t  of  claim  in  action  against  two  defendants  alternatively  for  libel, 
261 

statement  of  defence  of  one  defendant  to  preceding  claim,  261 

statemeiU  of  defence  of  other  defendailt  to  preceding  claim,  alleging  apology, 
and  payment  into  Court,  262 

statement  of  claim  in  action  for  slander  and  libel,  former  being  in  the 
French  language,  262 

statement  of  daim  in  action  for  slander  of  a  man  in  the  way  of  his  trade, 
263 

statement  of  defence  alleging  that  words  complained  of  were  spoken  by  de- 
fendant as  an  advocate  in  defence  of  his  client,  263 

statement  of  claim  in  action  against  husband  for  a  libel  by  his  wife.  ^SV^: 
Husband  and  Wife. 

statement  of  claim  in  an  action  for  slander  of  title,  264 

statement  of  claim  in  action  fjr  wrongful  dismissal,  and  libel  and  slander, 
600 

statement  ofdefcn^x  to  preceding  claim,  alloging  justification,  and  privilege, 
601 

DEFECTIVE  DRAINS, 

form  of  claim  in  action  for  damages  caused  by.     See  Nuisance. 

DEFENCE, 

statement  of.     See  Pleadings. 

DBL  CREDERE  AGENT.     See  Agents. 

DEMAND  AND  KEFUSAL.     See  Tuoveu. 

DEMISE.    See  Landlord  and  Tenant.  * 
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1>I:MITRRAGE.     see  Charter-party. 
form  of  statemont  6f  claim,  499 

J  >EMURRER, 

abolished,  24,  265 

for  procedure  in  lien  of,  see  Pleadings — Statement  of  Defence. 

I  >ENTIST.    Sec  Medical  Man. 

DEPOSIT, 

statement  of  claim  for  return  of.     Set  Sale  of  Land. 

DEPBECIATION, 

form  of  statement  of  claim  for,  508 

DETINUE. 

^'hen  action  for,  lies,  265 

distinction  between,  and  trover,  265,  266 

form  of  judgment  for  plaintiff  in,  266 

where  goods  delivered  up  after  action  brought,  plainf  iff  may  have  judgment 

for  damages,  266 
provisions  of  the  Common   Law  Procedure  Act,    1854,   as  to  repeated 

distresses  until  chattel  delivori^d  up,  266 
is  an  action  of  tort  within  County  Court  Act,  1867,  206 

plaintiff  entitled  to  costs  in  action  of  tort  if  lie  recovers  not  less  than 
£10,  266 
Forms  : — 
slaiamrU  of  claim  in  action  for  detinue,  265 
staUment  of  claim  in  action  for  detinue  against  a  (lolice  ofhccr,  266 
s(atcmc7it  of  dffence  to  preceding  claim  alleging  goods   in   defendant *» 

possession  lawfully  as  a  constable  and  pending  deci.sion  of  magistrate  oq 

application  of  defendant,  267 
rrply  to  preceding  defence,  267 
statement  of  claim  ia  action  for  detinue  with  nn  nltci*native  claim  for 

conversion  of  goods,  267 

DEVIATION, 

waminty  against  in  voyage.     See  Insurance  (Marin k). 

DEVISEE, 

action  by,  for  recovery  of  land.     See  Recovery  of  Land. 

DIFFERENCES, 

form  of  statement  of  claim  for,  by  stockbroker,  521 

DILAPIDATIONS, 

under  Ecclesiastical  Dilapidations  Act,  221,  290.     See  Clergyman,  and 

see  further  Landlord  and  Tenant. 
actions  on  breach  of  covenant  to  repair.     Su  Recovery  of  Land. 

DIRECTORS  OF  COMPANY, 

action  against,  for  misrepresentation  by  means  of  fraudulent  prospectus,  see 
Misrepresentation. 

DLSCHARGE.     ^ec  Bankruptcy  ;  Release;  Rescission. 

DISCLAIMER.     See  Bankruptcy. 

as  to  liability  of  trustee  in  bankruptcy  for  rent  due  between  adjudication 
and  disclaimer  of  lease,  365 

DLSHONOUR)  NOTICE  OF.     Sec  Bills  of  ExaiANOE. 


INDEX.  655 

DISSOLUTION.     Sec  PAUTXERsHir. 

statement  of  claim  in  action  for  dissolution  of  partnership,  454 

DISTRESS, 

the  nature  of  the  remedy  by,  268 
replevin  bond,  what,  268 
when  distress  to  be  levied,  268,  269 
statutory  modification,  268 
when  rent  payable  in  advance,  268,  269 
power  of  Court  to  i*estrain  distress  on  conditions,  269 
where  distress  must  be  levied,  269 

as  to  landlord  or  agent  forcing  entrance  to  make  distress,  269 
when  illegal,  269 

things  absolutely  privileged  from,  269 
things  conditionally  privileged  from,  269 
distinction  between  illegal  and  in*egular  distress,  269,  270 
where  illegal,  distrainer  may  be  su^  in  trespass  or  trover,  269,  270 
senibley  landlord  could  set  off  rent  due  to  him,  270 
special  damage  need  not  be  avened,  270 
case  of  irregular  distress,  270 
effect  of  irregular  distress  on  rights  of  parties.  270 
V^^y  aggrieved  to  allege  special  damage,  270 
excessive  distress,  question  of  excess  one  for  the  jur)*,  270 
landlord  entitled  to  distrain  for  six  years'  arrears  of  rent,  270 

exceptions  under  46  &  47  Vic.  c.  61,  270 
plea  of  not  guilty  by  statute,  270  (and  sec  Pleadings— Statement  of 

Defence). 
what  evidence  may  be  given  under  plea  of  not  guilty,  270,  271 
what  put  in  issue  by  the  plea,  271 
Forms  : — 
statement  of  claim  in  an  action  for  distress  against  landlord,  where  latter 

personally  distrained,  268 
statement  of  defence  to  preceding  claim,  271 
reply  to  preceding  defence,  271 
statement  of  claim  in  action  against  landlord  and  broker  for  illegal  distress, 

271 
statement  of  claim  in  action  against  landlord  and  another  for  an  illegal  and 

irregular  distress,  271 
defence  of  both  defendants  pleading  not  guilty  by  statute,  272 
statement  of  claim  in  action  for  illegally  distraining  upon  other  than  the 

demised  premises,  272 
statevient  of  defence  to  preceding  claim,  273 
statement  of  claim  in  action  for  distraining  a  pony,  273 
statement  of  defence  to  preceding  claim,  alleging  that  i>ony  was  trespassing, 

273 
reply  to  preceding  defence,  274 

DOCTOR.    See  Medical  Man. 

DOMESTIC  SERVANTS.     Sec  Wrongful  Dismlssal. 

DOUBLE  RENT.     See  Landlord  and  Tenant. 

DOUBLE  VALUE.     See  Landlord  and  Tenant. 

DRAMATIC  WORKS.     Sec  Copyright. 


"EARNEST,  under  17th  Sect,  of  Statute  of  Frauds.    See  Sale  of  Goods, 
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EASEMENTS.     See  Trespass  to  Land. 

what  are  the  material  ayerments  in  action  for  disturbance  of,  274 

instances  of  easements,  274,  275 

decisions,  274 — 276 

title  to.  under  the  Prescription  Act  (2  &  3  Will.  IV.  c.  71).  275,  276 

Avlicrc  necessary  in  pleading  to  set  out  grounds  of  title,  275 

as  to  liability  of  owner  of  dominant  tenement  towards  the  servient  tene- 
ment in  respect  of  repairs,  275,  276 

casement  can  be  claimed  at  common  law,  independently  of  the  Prescription 
Act,  276 

where  person  entitled  to  limited  light,  exceeds  his  right  so  as  to  produce  a 
nuisance,  the  right  may  be  entirely  stopi>ed  until  nuisance  is  abated, 
276 
How  Lost  :— 

abandonment,  276,  277 

what  is  evidence  of,  276,  277 

licence  given  and  acted  upon,  inconsistent  with  the  continuance  of  the 
easement,  277 

release  by  deed,  277 

termination  of  necessity,  where  easement  is  a  way  of  necessity,  277 

unity  of  ownership  of  dominant  and  servient  tenements,  277, 278 

but  only  occurs  when  the  estates  are  etjual  in  duration  and  qualitv, 

277,  278 
if  otherwise  the  easement  is  only  suspended,  278' 

on  grant  of  part  of  a  tenement,  all  continuous  and  apparent  casements 
are  impliedly  granted,  283 

if  easement  to  be  reserved  over  land  granted,  it  must  be  expressly  reservctl, 
283 

if  grantor  makes  no  reservation,  a  puixthaser  from  him  has  uo  title  to 
continuous  or  apparent  casement  over  land  first  granted,  283 
FoRMij : — 

staUnietU  of  chmn  in  an  action  by  owner  and  occupier  of  premises  for 
threatened  obstruction  of  light  to  his  windows,  claiming  an  injuncUou, 
274 

statenienl  of  claim  in  action  by  lessee  and  occupier  of  premises  for  obstruc- 
tion of  light  and  air  to  his  windows,  claiming  an  injunction  and 
damages,  277 

statement  of  defence  to  preceding  claim,  278 

statement  of  claim  in  action  by  lessee  for  obstniction  of  light  and  air, 
alleging  his  title  by  express  grant  and  prescription,  278 

statement  of  defence  to  i>receding  claim,  alleging  express  licence  given  by 
plaintiff,  279 

'/•<?;>///  to  preceding  defence,  279 

titatemeiit  of  claim  in  action  by  owner  and  occujuer  of  a  farm  for  an  ob- 
struction of  a  right  of  way,  alleging  title  by  ex])ress  grant  by  defendant's 
l>redecessors  in  title,  lobt  grant,  immemorial  user,  and  Prescription 
Act,  279 

Matement  of  defence  to  preceding  claim,  280 

reply  to  preceding  defence,  280 • 

siatcmeni  of  claim  in  action  by  owner  and  tenant  of  a  public-house  claim- 
ing an  easement  to  have  a  sign-board  on  an  adjoining  house,  ailegiog 
title  by  immemorial  use,  lost  gi*ant,  and  Prescription  Act,  281 

statement  of  defence  to  preceding  claim,  alleging  that  such  easement  cancot 
be  acquired  under  Prescription  Act,  281 

reply  to  preceding  defence,  281 

ktatemeni  of  claim  in  action  by  owner  and  occupier  of  a  farm  for  obstnie- 
tion  of  watercourse,  alleging  that  it  is  a  natural  waterconne,  aal 
alternatively  pleading  an  easement,  claiming  by  implied  grant  of 
on  a  sale,  twenty  years*  enjoyment  and  lost  grant,  281 
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stcUetncnt  of  deftMt  to  preceding  claim,  282 

staftment  of  claim  in  action  claiming  right  to  send  water  through  a  neigh* 

hour's  drain  hy  reason  of  implied  grant  of  easement  on  sale,  283 
stfUcmtnt  of  daim  in  action  hy  owner  of  a  house  to  an  easement  of  support 

from   the  soil  of  adjoining  owner,   alleging  immemorial   user  or    in 

alternative,  twenty  years*  enjoyment,  284 

ECCLESIASTICAL  DILAPIDATIONS.     See  Dilapidations. 

EJECTMENT.     See  Recovery  of  Land. 

ELECTION.    Sc£  Penalty. 

ELEGIT, 

does  not  extend  to  goods  under  Bankruptcy  Act,  1883.    Se-*  Rankruptcy. 

EMPLOYER.     See  Architect. 

EMPLOYERS*  LIABILITY  ACT.     See  Neoligekce. 

ENGINEER.     See  Surviyor. 

ESTOPPEL.    See  Recovery  cf  Land. 

EVICTION, 

defence  to  action  for  use  and  occupation,  582,  583 
Form  :  — 
statement  of  defence  in  action  for  use  and  occupation,  584.     See  Use  and 

OoCtJPATION. 

EVIDENCE, 

not  to  be  pleaded.     See  Pleadings. 

EXCESSIVE  DISTRESS.     See  Distress. 
EXCHANGE,  BILL  OF.     See  Bills  of  Exchange. 

EXECUTORS  AND  ADMINISTRATORS.     See  Parties. 
when  plaintiffs  in  action  for  recovery  of  land,  468 
Contracts  : — 
when  executors,  &c.,  may  sue  for  breaches  of  contract  of  testator  or  deceased 

person,  284—286 
rignt  to  sue  for  breaches  of  contracts,  having  referonce  to  the  real  estate 

passes  to,  if  interest  be  of  a  chattel  nature,  284,  285 
aliter,  if  of  freehold  nature,  285 
if  testator  has  not  sued  for  breaches  of  covenant  affecting  his  chattels  rca!, 

his  personal  representatives  cannot,  285 

unless  on  account  of  distinct  injury  to  the  personal  estate,  285 
personal  contracts  with  testator  or  intestate  may  be  sued  on  by,  in  respec 

of  damage  to  personal  estate,  whether  breach  before  or  after  death,  285 
personal  contracts  of  testator,  &c.,  cannot  be  sued  on  unless  some  special 

damage  to  the  estate,  285 
where  contract  rescinded  by  death,  breach  before  death  may  be  sued  on, 

by,  285 
where  cause  of  action  arose  in  testator's,  &c.,  lifetime,  executor,  &c.,  must 

sue  as  such,  285,  286. 
where  cause  of  action  arose  after  death  of  testator,  &c.,  executor,  &c.,  may 

sue  as  such  or  semhle  persoQally,  286 
where  assets  recoverable  belong  to  personal  estate,  he  must  sue  as  executor, 

&c.,  286 
evidence  of  title  of  executor,  &c.,  to  sue,  286 
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EXECUTORS  AND  ADMINISTRATORS-co^it/wM^rf. 
Torts :— 
actions  for  personal  injuries  generally  die  with  the  porKon,  286 
alUer  as  to  actions  under  9  &  10  Vict.,  c.  93  (Lord  Campliell's  Act),  236 
extension  of  Lord  CampbelVs  Act,  by  27  k  28  Vict,  c.  95,  286 
decisions  under  Lord  Campbeirs  Act,  286,  287 
Injuries  to  real  estate  of  testator,  &c.,  287 
to  personal  estate,  287. 
And  set  Common  Carriers  ;  Negi.tgexce. 
Actions  against  Exkcutors  and  Administrators. 
Contracts  : — 
to  what  extent  they  are  liable  on  contracts  of  deceased,  287  . 
to  what  extent  liable  for  their  acts  in  connection  with  estate,  287 
when  liable  to  be  sued  in  common  law  division,  287,  288 
provibions  of  statute  of  Frauds  as  to,  288 

claims  against,  as  such  may  be  joined  with  claim  personally  if  arising 
with  reference  to  estate  of  deceased,  288. 
And  8ee  Parties. 
Defences  by  Executors  and  Administrators,  288—291 
denial  that  defendant  was  executor,  288 
if  he  has  made  himself  executor  de  8<ni  tort,  he  is  liable,  288 
what  will  and  what  will  not  constitute  an  executor  de  son  forty  288 
where  party  sues  or  is  sued  as  executor  or  administrator,  his  representative 

capacity  to  be  denied  if  questioned,  288 
defence  of  pUne  administravU,  288,  289 
order  of  distribution  of  assets,  289 

executor  may  pay  a  debt  though  barred  by  statute  of  Limitationii,  289 
as  to  action  for  devastavit  after  verdict  on  plea  of  plene  administravit,  289 
where  by  any  act  an  executor  would  be  personally  liable  and  chargeabl> 
de  bonis  propriiSy  the  liability  passes  to  his  estate  in  the  hands  of  his 
personal  representative,  289,  290 
deicnce  of  plene  administravit  prceler,  290 
judgment  of  quando  acciderirU  thereon,  290 
Torts  : — 

when  executors,  &c.,  liable  for  torts  committed  by  testator,  &c  ,  in  L;s 

lifetime,  290 
liability   of  executors,   &c.,  of  deceased  incumbent  for  dilapidations  of 
rectory  under  34  &  85  Vict.,  c.  43,  290 
PiiovisioKs  of  46  &  46  Vicr.  c.  75  (Married  Women's  Property  Act,  1882), 
as  to  executrix  or  administratrix,  290,  291 
woman  may  accept  office  of,  and  obtain  grant  without  husband's  consent, 

290 
woman  married  after  1st  January,  1883,  solely  liable  for  her  own  dera^- 
tavit,  290,  291 

as  to  who  is  liable  if  woman  mamed  before  1st  January,  188;?. 
291 
how  far  married  woman's  property  liable  for  her  devastavit ^  291 
as  to  rights  of  executor,  etc.,  of  married  woman,  291 
semble  husband  still  entitled  to  administration  as  against  next  of  kin,  21il 
Forms :— 
statement  of  claim  in  action  by  executors  on  promissory  notes  and  for  monev 

lent  by  testetor,  284 
steUement  of  claim  in  action  by  executor  under  Lord  Campbell's  Act  for 

negligence  causing  the  death  of  the  deceased,  286 
statement  of  claim  in  action  by  executor  for  damage  done  to  testator :» 
entate  by  negligence  of  defendants,  \i4iereby  testators  person  was  injured. 
289 
stateTnent  of  daim  in  action  by  administrator  for  breach  of  contract  relating 
to  land,  292 


INDEX.  059 

EXECUTOltS  AND  ADMINISTRATORS— ca?i/Miw<f. 
Forms  : — continued — 
statement  of  claim  in  action  by  executor  against  testator's  lessee  for  grabbing 

up  trees,  292 
steUiment  of  daivi  in  action  against  executor  for  balance  due  on  sale  of  tiu' 

goodwill  of  a  business,  292 
statement  of  defence  to  preceding  action  alleging  that  defendant  does  not 
admit  assets  and  that  plene  administravit^  293 

EXONERATION.    See  Rklease  ;  Rescission. 

EXTORTION.    See  Money. 


EACTUi:.     Si-e  Thoveii. 

FALSE  IMPRISONMENT, 
what  constitutes,  293 

partial  restraint  will  not  constitute,  293,  294 
classes  of  defences  to  actions  for,  294 
arrest  in  execution  of  a  warrant,  294 

responsibility  of  sheriflf 's  constables,  etc,  in  making  arrests,  294 
ix?sponsibility  of  justices  issuing  warrants  of  arrest,  294 
where  they  issue  warrants,  having  no  jurisdiction,  294 
where  they  do  so  having  jurisdiction,  294 
conditions  precedent  to  an  action  against  justices,  294 

plaintiff  to  show  one  month's  notice  given  to  justice,  294 
that  conviction  or  order  against  plaintiff  has  been  (quashed,  294 
justices  may  tender  sum  of  money  as  amends,  294 
and  may  raise  all  defences  under  plea  of  not  guilty  by  statute,  294 
liability  of  persons  setting  justices  in  motion,  294,  295 
iLs  to  protection  of  gaolers  in  actions  for,  295 
iirrest  without  warrant,  when  lawful,  295 

where  constable  has  reason  to  believe  a  felony  has  been  committed, 

and  that  certain  person  has  committed  it,  he  may  arrest  liim,  295 
where  felony  actually  committed,  and  reason  to  believe  certain  person 

committed  it,  private  person  may  arrest  him,  295 
constable  or  private  person  may  arrest  party  to  a  fray  to  prevent 

continuance  of  it,  295 
under  Malicious  Injuries  to  Property  Act  (24  &  25  Vict.  c.  97,  s.  61). 

295 
Xiersons  found  committing  indictable  offences  between  9  p.m.  and 

6  a.m.,  295 
vagrants,  295 

jMsrsons  guilty  of  riotous  or  indecent  behaviour  in  a  church,  295 
persons  committing  offences  of  a  disorderly  kind  (mentioned  in  2  &  3 

Vict.  c.  47,  s.  54),  295 
X>er8ons  offending  against  Merchant  Shipping  Acts  may  be  arrested  by 

masters  of  passenger  ships,  295 
Imil  may  render  person  bailed  into  custody  when  he  pleases,  295 
persons  offending  against  Larceny  Act  (24  &  25  Vict.  c.  96,  s.  103), 

and  the  Act  relating  to  the  coin  (24  &  25  Vict.  c.  99,  s.  31),  295 
dangerous  lunatics,  295 

powers  of  railway  companies  to  arrest  without  warrant,  295,  296 
conditions  precedent  to  an  action  against  a  constable  for,  296 
one  month's  notice  to  be  given,  296 

action  to  be  commenced  within  6  months  of  accruinsr  of  cause  of  action, 
296 

r  u  2 
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constable  may  {ilead  not  guilty  by  statute,  296 

constable  may  tender  sum  of  mouey  as  amends,  296 
Forms  : — 

statement  of  claim  in  action  for  false  imprisonment  against  constable,  293 

statement  of  defence  to  preceding  claim,  alleging  constable  had  good  cause 
to  su8})ect  plaintiff  was  about  to  commit  a  felony  mentioned  in  an  Act  of 
Parliament,  294 

statement  of  claim  in  action  for  false  imprisonment  against  a  constable,  296 

statement  of  defence  to  preceding  claim,  pleading  not  gnilty,  296 

statement  of  claim  in  action  against  a  governor  of  a  gaol  for  false  imprison- 
ment, 296 

statement  of  defence  to  preceding  claim,  alleging  tbat  defendant  acted  under 
wan-ant  of  committal,  297 

statement  of  claim  in  action  for  assault,  false  imprisonment,  and  malicious 
prosecution,  297 

statement  of  claim  in  action  for  assault,  slander,  and  false  imprisonment. 
See  Assault  and  Baitert. 

FEES, 

money  extorted  va.     See  Money. 

FEME  COVERT, 

See  HusbAND  and  Wife. 

FEROCIOUS  ANIMALS, 

injuries  cause<l  by,  actions  for,  297 — 299 

gist  of  the  ar'tion  is  the  defendant's  keeping  animal  ynth  knowle<lge  of  its 

ferocity  or  vice,  297,  298 
essential  ingredients  in  action  for  injuries  by  <1og  or  other  domestic  animal, 
298 
knowledge  that  animal  is  vicious,  298 
continuing  to  keep  animal,  298 
infliction  of  injury,  298 
knowledge  of  defendant's  servant  is  sufficient,  298 
what  amounts  to  Kuch  knowledge  as  makes  defendant  liable,  298 
evidence  of  knowledge,  298 
defendant  may  be  liable,  though  animal  not  his  pro^ierty,  if  he  harbours  it, 

298 
is  liable  even  though  he  t^ikes  every  precaution  against  mischief,  298 
is  not  liable  where  dog  kept  for  protection  of  property,  298 
in  case  of  injuries  to  sheep  and  cattle,  owner  may  recover  damages  without 

averring  or  proi-ing  scienter  by  28  k  29  Viet.  c.  60,  298 
animals /erec  natura:  not  distraiuable.     i^'ee  Di&trekk. 
Forms  : — 
statiment  of  claim  in  action  for  personal  injuries  caused  by  bite  of  a  savage 

dog,  297 
statement  of  defence  to  prece<ling  claim.  298 

statement  ofilavm  in  action  for  injury  don«  to  sheep  by  a  dog,  299 
statement  of  defence  to  preceding  claim,  299 

FIRE  INSURANCE.     See  Insurance  (Fire). 

FIRM.     See  PARTXEn.s. 

FIXTURES.     See  Distress  ;  Tenant. 

FORECLOSUIIE.     See  Mortgage. 
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FOKEIGX  BILLS.     See  Br.LS  uf  Exchaxue,  &c. 

FOREIGN  JUDGMENTS.     See  Judgments. 

FOREIGN  LANGUAGE,  LIBEL  IN.     Sec  Dekamatiux. 

FORFEITURE   OF   LEASE.     Sec  Landlord   and  Tenant;   Recovery  of 
Land. 

FORGED  CHEQUE, 

Iia\-nieiit  by  baukcr  of.     Sec  Bankers. 

FRAUD.    See  Misrepresentation  ;  Insurance. 

as  defence  to  bills,  &c.     Sec  BiLi^  of  Exchange. 

how  alleged  in  pleadings.     Sec  Ple-VDINGs. 

money  obtained  by.     Sec  Money. 

partnership  entered  into  bv.     Sec  PARTNERNiiir. 

release  obtained  by.     Sec  Release. 

how  fur  a  defence  to  actiou  for  calls.     Sec  Shares. 

FRAUDS,  STATUTE  OF.     Set  Statute  of  Frauds. 

FRA 'J DULENT  MISREPRESENTATION.     Sec  Misreiresentation. 

FREIGHT.     Sec  Bill  of  Lading  ;  Charter-party  ;  Common  Carriers. 

FRIVOLOUS 

pleading  will  be  struck  out.    Sec  Pleadings. 


GENERAL  ISSUE, 

abolished,  except  not  guilty  by  statute  and  plea  of  possession  in  action  for 
recovery  of  land.     Sec  Pleadings  ;  Statement  of  Defence. 

GOODS.     Sec  Sale  of  Goods. 

GOODWILL, 

what  rights  an  assignment  of,  ])asses  to  assignee,  300 

what  rights  assignor  has  after  assignment,  800 

vendor  may  set  up  similar  business  after  sale,  300 

may  not  solicit  old  customers,  300 

rule  only  applies  to  voluntary  alienations,  300 

semhle,  m  partnership  between  solicitors  no  aj>8et  capable  of  being  sold  or 

valued  as  goodwill  of  the  business,  300 
usual  to  exact  an  engagement  from  vendor  not  to  set  up  a  fresh  business 

of  same  kind,  300 
in  which  case  vendor  will  be  restrained  by  injunction,  300 
Forms  : — 
statement  of  claim  in  action  for  the  agreed  price  at  which  goodwill  of 

business  was  sold,  300 
statement  of  defence  to  pn^ceding  claim  alleging  fraudulent  misrepresentation 

and  counter-claim  thereon,  301 
reply  to  preceding  defence  and  counter-claim,  301 
statement  of  claim  in  action  for  injunction  against  vendor  of  a  business  who 

is  soliciting  old  customers,  301 
stateiiient  of  claim  in  action  for  misrepresentation  of  value  of  goodwill,  &c. 

See  Misrepresentation. 

GRANT,  LOST.     Sec  Easement  ;  Trespass  to  Land. 
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tJUARAXTEE, 

definition  of,  302 

contract  of,  must  be  evidenced  by  writing,  302 

provisions  of  Statute  of  Jraud,  and  of  19  &  20  Vict.  c.  97,  8.  3,  302 

consideration  need  not  appear  in  writing,  302,  303 

promise  must  appear  in  instrument,  802,  803 

distinction  between,  and  other  engagements  resembling  it,  illustration.^,  303 

essential  characteristics  of,  303 

there  must  be  some  one  primarily  liable  after  contract  made,  303 

and  if  he  cease  to  be  liable,  contract  of  guarantee  is  not  changed  tlierebv, 

303 
prnmise  must  be  made  to  original  creditor,  303 
undertakings  of  del  credere  agents  to  be  responsible  for  price  of  goods  sold 

on  credit  not  within  Statute  of  Frauds,  803 
names  of  both  parties  must  appear  on  guarantee,  but  signature  of  guarantor 

only  necessary,  803 
if  given  to  firm,  is  invalidated  by  any  change  in  the  firm,  803 
unless  otherwise  agreed  expressly  or  impliedly,  303 
Defences  : — 

denial  of  the  contract,  303,  304 

where  legality  of  contract  denied,  304.    See  Pleadings  ;  Statemknt 
OF  Defence. 
death  of  guarantor,  304 

3ucstion  how  far  a  defence,  304 
istinction  v/here  guarantee  is  continuing  and  where  whole  considcmtioo 
•  has  been  performed  on  part  of  person  guaranteed,  304 
scmbUy  in  a  continuing  guarantee  guarantor  may  determine  bis  liability  by 

notice,  304 
death  of  a  co-surety  under  joint  and  several  continuing  guarantee  does  not 

determine  future  liability  of  surviving  co-surety,  304 
concealment  of  material  particulars  by  principal  at  time  of  contract  made, 

304,  305 
what  creditor  is  bound  to  communicate,  304,  805 

is  a  question  for  jury  under  direction  of  judge,  304 
concealment  must  be  fraudulent  to  vitiate  guarantee,  305 
alteration  of  position  of  parties,  305 

any  change  in  the  contract  or  position  of  debtor  or  creditor  disibarg*^ 
surety  or  guarantor,  305 
unless  rights  against  sui-ety  are  reserved,  305 
the  loss  or  parting  with  by  creditor  of  any  security,  305 

will  discharge  guarantor  to  extent  of  value  of  security,  305 
neglect  to  t*ike  advantage  of  security  similar  effect  as  loss,  305 
Forms  : — 
statement  of  claim  in  action  on  a  guarantee  for  the  price  of  go<xls,  seltin"^ 

out  guarantee,  302 
stntcmrnt  of  claim  in  action  for  price  of  goods  against  the  principal  debtor 

and  the  surety,  304 
stahmeiit  of  claim  in  action  ui)on  a  guarantee  for  the  honesty  of  a  brewei's 

traveller,  305 
statement  of  defence  to  preceding  claim,  alleging  Statute  of  Freud  not 

complied  with,  306 
statement  of  claim  in  action  against  exccutore  of  a  surety  upon  a  oontinuiQg 

guarantee  given  by  testator,  306 
statement  of  defence  to  preceding  claim,  alleging  that  moneys  were  a^vaoecd 

after  death  of  guarantor,  306 
ttntement  of  claim  in  action  on  a  guarantee  for  due  payment  of  ifbt  ajrf 

the  fulfilments  of  the  covenants  of  a  lease,  307 
statement  of  defence  to  preceding  claim,  alleging  that  defendant  is  rekin^ 
by  time  given  to  principal  debtor,  307 
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HEIRS.     See  Rf.coveuy  of  Laxd. 
HIGHWAYS.     See  Nuisance  ;  Trespass  to  Land. 
HIRE.     Set  Bailment  ;  Charter  Party. 
HIRING.     Sec  Wrongful  Dismissal. 
HOTEL  KEEPER.     Sec  Innkeeper. 

HUNDRED, 

liability  of  inhaLitants  of  a,  in  case  of  destruction  of  churches,  houses,  &c., 

or  damage  to  fixtures,  &c.,  by  rioting,  308 
conditions  precedent  to  action,  308 

to  support  action,  intention  of  rioters  to  wholly  destroy  house  must  be 
shown,  308 
Form  : — 

statement  of  claim  in  an  action  against  a  hundred  for  felonious  demolition, 
308 

HUSBAND  AND  WIFE, 

provisions  of  45  k  46  Vict.  c.  75  (The  Married  Women's  Property  Act,  1882) 

308—311 
repeal  of  ^larried  Women's  Property  Act,  1870,  and  amending  Act  of  1878, 

309 

saving  of  rights  and  liabilities  thereunder,  339 
important  to  enquire  time  of  marriage,  309 
and  under  what  Act  right  or  liability  arose,  309 
design  of  Act, 

as  to  liability  of  husband  in  some  cases  to  be  joined  as  defendant,  309 
mnn'ted  woman  to  be  capable  of  acquiring,  holding  and  disposing  of  pro- 

j>erty  as  if  feme  soky  309 
married  woman  capable  of  contracting  Bsfeme  solc^  309 
married  woman  now  presumed  to  contract  with  reference  to  separate 

property,  309 
future  separate  property  liable,  309,  310,  311 

property  of  a  woman  married  after  Act  to  be  her  separate  property,  310 
married  woman  to  have  civil  and  criminal  remedies  fur  protection   of 

separate  property,  as  if  she  '^erefem^  sole,  310 
manied  woman's  liability  for  antenuptial  contracts  and  torts,  310 
how  far  husband  liable  for  wife's  antenuptial  contracts  and  tort,  310,  311 
hnsband  and  wife  may  be  jointly  sued  in  respect  of  wife's  antenuptial  debt 

or  wrong,  310,  311 
if  husband  held  liable  in  such  action,  judgment  to  be  a  joint  judgment 

against  husband  personally  and  against  wife  as  to  her  separate  property, 

310,  311 
married  woman  may  now  be  sued  alone  for  tort,  311 
remedy  is  not  against  her  personally,  311 
but  against  separate  estate,  311 
where  separate  estate  vested  in  trustees,  311 
Court  will  not  restrain  married  woman  from  dealing  with  separate  estate 

before  creditor  has  established  his  right  to  it  by  obtaining  judgment,  311 
what  separate  property  of  married  woman  bound  by  her  contract  before 

the  Act  of  1882,  311 
how  modified  by  the  Act  of  1882,  311 

where  restraint  on  anticipation,  estate  cannot  be  bound,  311 
except  by  the  Court,    for  the  benefit  of  married  woman,   and  with  her 

consent  under  the  Conveyancing  and  Law  of  Property  Act,  1881,  311,  312 
settlement  made,  by  Married   Women's  Property  Act  of  1882  void,  as 

against  antenuptial  debts,  312 
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bcttleinent  of  married  womau  oot  to   bare  greater  validity  against  her 

rrcditors  than  that  of  a  man  wonld  have,  312 
money  in  handa  of  trustees  for  married  woman  with  restraint  on  anticipa- 

tiuu,  cannot  be  attached  on  judgment  obtained  against  her,  312 
before  Married  Women  s  Pro])erty  Act,   1883,  statute  of  limitations  did 

not  apply  to  claim  on  separate  property,  312 
icvible,  it  will  now,  312 
liujjbaiul  may  be  bound  by  wife's  contracts  on  principle  of  agency,  312, 313 

in  which  case  husband  alone  is  liable,  312 
question  of  agency  depends  on  circumstances  of  the  case,  312,  313 
e\  ideuce  of  aeency,  313 

wlun  married  woman  may  bind  husband  though  living  apart,  313 
FoAM.s  : — 

stalcment  of  claim,  in  action  by  husband  and  wife  for  personal  injuries  to 

wife,  308 
statemetU  of  defence  to  preceding  claim  alleging  con tributoiy  negligence,  313 
repfy  to  preceding  defence,  313 
aUUenunU  of  claim  in  action  against  husband  and  wife  for  a  slander  published 

by  latter  during  coverture,  313 
staicrntiU  of  defence  to  preceding  claim,  314 
sUUciiinU  of  claim  in  action  against  husband  and  vnte  on  a  promissory  note 

signed  by  wife  before  marriage,  314 
statement  nf  dffetiee  of  husbanu  to  preceding  claim  alleging  that  he  was  not 

entitled  to  any  property  througb  his  wite,  314 
stalenut't  of  defence  of  wife  to  preceding  claim,  314 
stalcment  of  claivi  in  action  against  hu;sbiind  and  wife  for  a  tort  committed 

by  wife  before  marriage,  315 
staiemnit  of  defence  of  husband  to  preceding  claim  alleging  that  he  has  paid 

away  all  money  received  through  his  wife,  in  satisfaction  of  judgments 

recovered  against  her,  315 
statement  of  claim  in  action  against  husband  alone  in  respect  of  wife  s  ante- 
nuptial debt,  315 
stalettinil  of  claim  against  a  married  woman  in  respect  of  her  separate  estate 

claiming  that  her  beparate  estate  shall  stand  chai^d  with  {layment,  316 
UoUanent  of  claim  in  action  agaiust  a  married  woman  in  respect  of  her 

sepaiate  estate,  with  an  alternative  claim  against  her  husband,  316 
stalcmeiit  of  defence  of  married  woman  to  preceding  claim,  alleging  that  she 

has  no  separate  estate,  316 
statement  of  defence  of  husband  to  preceding  claim,  316 
statement  of  claim  in  action  against,  married  woman  and  trustees  of  her 

marriage  settlement  for  payment  of  sum,  claiming  it  to  be  a  charge  on 

separate  estate,  that  trustees  pay  it  out  of  separate  estate,  appointment  of 

a  receiver  and  sale,  316 
statement  of  defence  of  mamed  woman  to  preceding  claim,  alleging  restraint 

on  anticipation,  317 
statement  of  defence  of  trustees  to  preceding  claim,  alleging  restraint  on 

anticipation,  317 
statermcnt  of  claim  in  action  against  husband  for  alleged  necessaries  supplied 

to  wife,  alleging  desertion  by  defendant,  317 
statement  of  defence   to  preceding  claim,   alleging    separation,   adequate 

allowance,  that  wife  was  living  in  adulter}',  and  that  defendant  had  for- 
bidden wife  to  pledge  his  credit,  and  had  publicly  notified  the  same,  318 

ILLEGALITY, 

no  action  can  be  brought  on  promise  to  do  an  illegal  act,  or  an  act  with 
an  illegal  object,  318 
.  nor  on  promise  founded  on  illegal  consideration  or  on  several  considcra* 
tions,  any  of  which  is  illegal,  318 
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where  several  promises  founded  on  legal  consideration,   some  legal  and 

otliera  illegal,  legal  promises  can  be  enforced,  318 
test   for  determining  when  illegality  precludes  i>ersou  from  maintaining 

action,  818,  319 
plaintiff  cannot  recover  for  work  done,  &c.,  if  in  violation  of  an  Act  of 

Parliament,  319 
printer  cannot  recover  for  printing  libellous  or  blasphemous  book,  319 
indemnity  by  railway  comj^ny  to  promoters  of  another  railway  for  expenses 

should  they  fail  to  obtain  a  bill,  illegal,  319 
ttUter  in  case  of  promise  by  railway  company  to  pay  landowner  in  con- 

8iileration  of  his  withdrawing  opposition  tu  bill  for  extension  of  X)0wer8, 

319 
London  broker  cannot  recover  commission   unless  duly  licensed  under 

6  Anne,  c.  16,  319 
but  he  may  recover  for  money  paid  to  seller  on  account  of  his  principal,  for 

which  broker  is  by  usage  liable  as  ]>rincipal,  319 
money  lent  for  purpose  of  playing  illegal  ganie  cannot  be  recovered,  319 
aliter  as  to  money  paid  at  request  of  principal  in  fulfilment  of  wagering 

contract,  319 
if  person  on  request  of  loser  of  bet  pays  the  debt,  amount  so  paid  can  be 

recovered  from  person  making  rccjuest,  319 
provisions  of  8  &  9  Vict.  c.  109,  s.  41  on  wagering  contracts,  319 

decisions  on,  319,  320 

w  inner  of  game  or  match  coming  within  Act  cannot  sue  the  loser  or 
stakeholder  to  recover  stakes,  319 

depositor  may  maintain  action  to  recover  share  deposited  by  him  with 
stakeholder,  319,  320 
as  to  letting  for  illegal  purposes,  320.     And  see  Immouality. 
contracts  made  on  a  Sunday,  320 

contracts  in  restraint  of  trade,  320.     And  see  Goodwill. 
defence  of  illegality  must  be  specially  pleaded,  320 
otherwise  though  illegality  appear  on  xdaintiil's evidence,  scmblc  defendant 

cannot  made  use  of  it,  320 
of  consideration,  defence  to  action  on  Bills,  kc. ,  see  Bills  of  Exchange. 
FoKMs  :— 
statement  0/ defence  to  a  claim  for  breach  of  contract  to  let  premises,  alleg- 
ing that  plaintiff  intended  to  use  premises  for  delivering  blasphemous 

lectures,  318 
statetnent  of  defence  to  a  claim  for  money  had  and  received,  alleging  wager- 
ing agreement  within  8  &  9  Vict  c.  109,  320 

IMMORALITY, 

l>arty  to  immoral  contract  or  one  involving  encouragement  to  immorality 

cannot  recover  for  breach  of  it,  320 
brothel-keeper  cannot  recover  for  board,  &c.,  supplied  to  a  prostitute,  320 
rent  of  room  let  for  prostitution  cannot  be  recovered,  320,  321 
so  hire  for  brougham  supplied  to  prostitute  with  knowledge  of  its  use  to 

attract  men,  321 
plaintiff  in  such  cases  need  not  be  proved  to  have  looked  to  proceeds  of 

jirostitution  for  payment,  321 
persons  selling  goods,  &c.,  to  prostitute  not  evidently  purchased  &c.  for 

prostitution  not  precluded  from  recovering,  321 
pei-son  letting  rooms  not  knowing  their  intended  use  for  i»rostitution  not 

precluded  from  recovering,  321 
bond  or  agreement  in  consideration  of  future  illicit  cohabitation  is  illei^al, 

321 
but  bond  or  deed  in  consideration  of  past  cohabitation  is  valid,  321 
alitor,  a  parol  agreement,  whether  verbal  or  written,  321 
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Forms  : — 
statement  of  defence  to  a  claim  for  hire  of  brougham  alleging  immoral  con 

sideration,  320 
statement  of  defence  to  claim  on  a  deed  alleging  that  consideration  wns  a 
promise  to  renew  immoral  intimacy,  321 

IMPRISONMENT.     Se^i  False  Imprisoxmen-t. 

INCLOSURE  OF  COMMONS.    See  Issue  ;  Feigxed  Issue. 

INCONSISTENT  CLAIMS  AND  DEFENCF.S.     See  Pleadings  ;   Statement 
OF  Claim  ;  Statement  of  Defence. 

INDECENT  ASSAULT, 

statement  of  clAim  in  action  for.     See  Assault  and  Battert. 

INDEMNITY, 

accceptor  of  bill  for  accommodation  of  another  entitled  to  implied,  17^^ 
assignor  of  lease  entitled  to  implied,  from  assignee  for  money  he  has  l»<fn 
compelled  to  pay  as  rent  accruing  after  assignment,  362,  406 

INDORSEMENT.     See  Bills  of  Exchanoe,  &c. 

INFANCY.     And  see  Infants. 

how  infants  may  sue  and  be  sued,  321.     And  see  Parties. 
infants  not  now  liable  on  any  contracts  except  for  necessaries,  821 
whether  for  repayment  of  money  lent  or  payment  for  goods  supplied,  oil 
no  promise  after  full  age  to  pay  debt  contracted,  or  ratification  of  a  prouii:^ 

made  during  infancy,  valid,  321,  322 
unless  there  is  some  new  consideration  for  promise  or  ratification  after  fnU 

nge,  322 
what  are  **  necessaries,*'  322 

necessaries  for  infant's  wife  on  same  footing  as  those  for  himself,  322 
no  defence  to  action  for  necessaries  that  infant  had  sufficient  allowance  i"* 

enable  him  to  jiay  for  necessaries  with  ready  money,  322 
or  that  infant  had  a  sufficient  supply  of  necessaries,  322 
infants  not  liable  on  account  stated  even  for  necessaries,  322 

such  account  not  admissible  as  an  admission  that  necessaries  ^(^' 
supplied,  322 
nor  for  money  lent,  though  laid  out  in  purchasing  necessaries,  322 
nor  on  bill  of  exchange  for  amount  of  nece.ssaries,  322 
infant  liable  on  bill  accepted  after  majority,  though  drawn  Wfore,  322 
but  not  for  goods  delivered  to  him  alter  majority  which  were  delivereil  t" 

carrier  before,  322 
infant  not  liable  for  promise  to  marry  made  during  infancy  though  I:e 

ratifies  it  after  attaining  majority,  322 
where  jiromise  after  age  of  21  is  proved,  question  for  jury  whether  a  ratifi- 
cation of  promise  during  infancy  or  a  new  promise,  322 
infant  liable  for  all  torts  committed  by  hiu),  though  action  in  form  ^^ 

eoiUractUy  as  where  he  is  sued  for  money  had  and  received  which  he  hat^ 

fraudulently  appropriated,  &c.,  322 
not  liable  for  fraudulent  misrepresentation,  32 
nor  on  warranty  given  by  him,  322 
no  answer  to  defence  of  infancy  that  infant  fraudulently  miareimeotr^ 

himself  to  be  of  full  age,  322 
where  infant  obtained  lease  of  furnished  house  on  implied  repirmtitMB 

of  being  of  full  ago,  lease  declared  void,  and  defencuAt  restndMd  Ihm 
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dealing  with  furniture,  but  not  liable  for  use  and  occupation,  322, 
323 
plaintiff  cannot  treat  breach  of  contract  as  tort  so  as  to  render  infant 
liable,  323 
Form  :— " 
stcUcmcnt  of  defence  setting  up  infancy,  321 

INFANTS.     And  see  Infancy. 

jurisdiction  of  Chancery  Division  to  appoint  a  guardian  of,  when  cxci-cised, 

323 
jurisdiction  of  Court  to  give  mother  as  against  father  custody  of  childi-en 

up  to  age  of  16  years,  323 
agreements  in  separation  deeds  giving  custody  of  children  to  mother,  valid 

unless  against  interest  of  children,  323 
extent  of  father's  right  to  custody  of  children,  decisions  on,  323 
provisions  of  Conveyancing  and  Law  of  Property  Act,  1881  (44  k  \'>  Vict. 

c.  41),  as  to  management  and  application  of  income  of  infant's  lands, 

323 
tnistees  may  apply  income  of  pro|)erty  of  infant  towards  its  maintenance, 

education,  and  benefit,  though  there  be  other  funds  applicable  or  other 

person  bound  to  provide  for  infant's  maintenance,  &c.,  323 
and  accumulate  residue  of  income  for  benefit  of  person  ultimately  entitled, 

323 

but  may  apply  accumulations  as  if  same  were  income  of  current  year, 
323 
section  applies  only  so  far  as  no  contrary  intention  expressed,  323 
if  vesting  of  property  after  21,  section  does  not  apply,  823 
Court  can  charge  reversionary  property  of  infants  for  maintenance,  though 

no  infant  become  ultimately  entitled  in  possession  to  projvcrty  charged, 

323,  324 
when  Court  will  order  allowance  for  past  maintenance,  324 
order  for  maintenance  of  infant  without  suit  makes  infant  a  ward  of  couiL, 

324 
payment  of  money  into  Court  to  separate  account  of,  in  adnnuistratiou 

suit,  constitutes  infant  a  ward  of  court,  324 
as  to  marriages  of  wards  of  court,  324 
improper  marriage  restrained  by  injunction,  324 
as  to  proper  course  of  parties  making  marriage  of  a  ward  of  court,  324 
when  infants  can  make  binding  marriage  settlements,  324 
Form  :— 
statement  of  claim  in  action  by  infant  for  wardship  and  care  of  infant's 

estate,  323 
information  by  Attorney-General  in   action    for   nuisance,   form   of,  src 

Nuisance. 

INJUNCTION.     /&e  Nuisance  ;  Trespass  TO  Land. 

form  of  statement  of  claim  in  action  for  injunction  against  ol»struction  of 
light,  kc.     See  £a8EMEnt. 

form  of  statement,  claim  in  action  for  injunction  against  vendor  of  good- 
will infringing  contract  of  sale.     Se-c  Goodwill. 

may  be  granted  whether  conditional  or  unconditional  by  any  division  o 
the  High  Court,  367 

INNKEEPER, 

liability  of,  at  common  law,  824 

provisions  of  26  &  27  Vict.  c.  41,  as  to  liability  of,  324,  325 
innkeeper  not  liable  for  loss  of  or  injury  to  property  (other  than  animals 
gear,  and  carriage)  over  £30,  324,  325 
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unless  los8  or  ii^uiy  through  default  or  neglect  of  uiuk eerier  or 

servaut,  825 
or  property  deposited  expressly  for  safe  custody  with  innkeeper,  825 
if  innkeeper  refuse  to  accept  for  safe  custody  guest's  property,  or  if  guest 
cannot  deposit  property  through  inukeei>er*s  default,  latter  is  not 
entitled  to  beneht  of  Act,  325 
iiiukeeiter  to  exhibit  notice  required  by  Act  in  conspicuous  part  of  hall,  825 
stututoiy  definition  of  "inn,"  325 
aj»  to  reading  of  word  "  wilful,"  325 
verbid  error  in  notice  required  by  Act,  325 
common  law  liability  as  to  receiving  guests,  325 
who  arc  innkeepers  at  common  law,  325 
manager  in  whose  name  licence  is  taken  out,  not  liable,  325 
as  to  what  constitutes  a  guest,  325 

where  loss  caused  by  contributory  negligence  of  plaintiff,  325,  326 
innkeeper  has  lien  for  charges  on  goods  of  guest  m  his  inn,  326 
formerly  had  no  poW^r  to  sell  them  to  satisiy  his  debt,  326 
by  41  k  42  Vict.  c.  38,  may  now  do  so  after  six  weeks'  detention  and 

advertising  sale  for  a  month,  326 
innkeeper  retaining  goods  by  virtue  of  lien,  not  bound  to  use  greater  caie 
than  in  case  of  his  own  goods  of  similar  nature,  326 
FoKMs : — 
utatevicnt  ofclmm  in  action  against  innkeeper  for  loss  of  guest's  luggage, 

324 
statement  of  defence  to  preceding  claim,  pleading  the  Act  26  k  27  Vict.  41, 

s.  1,  326 
tlalemcnt  of  claim  in  action  against  an  innkeeper  for  injury  to  goods,  326 
statement  of  defence  to  preceding  claim,  pleading  the  benefit  of  tlie  Act 

26  k  27  Vict.  c.  41,  s.  1,  and  |>ayment  mto  Court,  327 
reply  to  preceding  defence,  alleging  that   notice   was  not  exhibited  in 

accordance  with  the  Act,  327 
rejoinder  to  jirecoding  reply,  827 

INN U ENDO.    See  Defamation. 

INSANITY, 

contract  with  i)erson  of  unsound  mind,  with  knowledge  of  fact  by  other 

party,  cannot  be  enforced  against  former,  328 
aliler^  if  other  i>arty  ignorant  and  transaction  fair  and  bond  fide  on  his 
part,  328 
Form  : — 
statement  of  defence  to  action  on  contract,  alleging  insanity,  328 

INSOLVENCY.     See  Stoppage  in  Transitu. 

INSURANCE  (MARINE), 

w  hat  is  a  policy  of,  328 

two  kinds  of,  328 

Aoyage  |K)licics  and  time  policies,  328 

insured  must  have  an  insurable  inteix*st  in  subject-matter  of  insurance,  328 

feuch  interest  must  exist  at  time  of  contract  and  of  loss,  328 

marine  insurance  a  contract  of  indenmity,  328 

consequences  of  above  doctrine,  328 

where  person  has  insured  with  a  number  of  unden\Titcrs,  328,  32d 

what  constitutes  insurable  interest,  329 

decisions,  329 
assignee  of  policy  stands  on  interest  of  assignor  at  inception  of  risk,  ami 
his  own  interest  at  time  of  loss,  329 
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when  risk  begins  and  when  it  ends,  329,  330 
differs  wnen  voyage  or  time  policy,  329 
averment  of  loss  of  part  or  all  of  subject-matter  by  perils  insured  aop\inst 

must  be  pleaded,  330 
what  perils  usually  insure«l  against,  330 
effect  of  policy  *'  lost  or  not  lost,"  330 
in  determining  whether  particular  loss  is  within  perils  insured  ag;iinst, 

proximate  cause  of  loss  to  1k».  regarded,  330 
what  are  **  perils  of  the  sea,"  330 
decisions,  330 
loss  by  perils  of  the  sea  though  remotely  caused  by  negligence  of  crew 

is  within  policy,  330 
also  damage  by  negligent  loading,  obliging  ship  to  be  run  ashore,  330 
also  loss  by  mistake  of  master  if  of  competent  skill,  330 
ship  never  heard  of  after  sailing,  presumed  to  have  foundered  at  sen, 

330 
ship  burnt  by  negligence  of  crew  is  within  policy,  331 
if  goods  burnt  by  being  put  on  board  in  oad  condition,  being  conse- 
quence of  insurer's  act,  not  within  policy,  330,  331 
w^hat  amounts  to  loss  by  restraint  of  princes — decisions,  331 
what  constitutes  a  stranding,  331 
loss,  either  total  or  partial,  331 
total  loss,  either  actual  or  constructive,  331 
notice  of  abandonment,  331 

when  find  how  to  be  given,  831 
how  loss  calculateil,  when  policy  valued  and  loss  total,  331,  3^2 
when  policy  valued  and  loss  partial,  332 
when  policy  open,  332 

deduction  of  **  one- third  new  for  old ''  allowed  in  case  of  repairs,  332 
underwriters  may  become  liable  for  average  losses,  332 
and  for  money  spent  in  trying  to  save  subject  insured,  332 
undei-writers  in  case  of  total  loss,  after  payment  of  moneys  for  which  thcy 
subscribed  policy,  are  entitled  to  subject-matter  of  insurance,  332 
and  have  same  rights  as  insured,  332 
as  to  rights  of  underwriters — decision,  832 

warranties    in    policies    of    marine    insurance,    in  nature  of  conditions 
precedent,  332 

performance  need  not  bo  averred  in  statement  of  claim,  332 

oreach  of  particular  warranty  relied  on  for  defence  to  be  specially 

pleaded,  332 
where  exjiress  warranty,  strict  compliance  to  be  proved,  332 
implied  warranties  in  voyage  policies,  332,  333 
no  deviation,  332,  333 

what  is  a  deviation,  333 
sea- worthiness,  333 

what  constitutes  sea- worthiness,  333 
owner  of  insured  goods  wan*ants  ship  is  sea-worthy,  but  does  not 

warrant  that  goods  are  sea-worthy  for  the  vovage,  333 
no  implied  warranty  of  sea- worthiness  in  time  policies,  333 
where  in  time  policy^,  warranty  **free  from  capture  and  seizure,  and 
consequences  of  any  attempt  thereat,"  333 
assignee  of,  may  sue  in  his  own  name,  31  k  32  Vict  c.  86,  333 
defendant  cannot  set  off  any  debt  which  he  could  not  have  set  off  before 

Act,  333,  334 
defences  to  action  on,  334 

concealment  of  material  facts,  334 

where  principal  effects  policy,  and  agent  abroad  concealed  material 
facts,  policy  is  vitiated,  334 
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iusurer  must  give  information  received,  thongh  he  does  not  know  if 

true,  and  though  it  may  turn  out  false,  S34 
signioj?  of  slip,  not  delivery  out  of  policy,  is  the  making  of  the 

contmct,  834 
so  insurer  not  bound  to  give  information  between  signing  of  slip  and 

delivery  out  of  policy,  334 
insurer  not  bound  to  communicate  rumours,  opinions,  ftc,  834 
nor  facts  which  undei-writers  are  presumed  to  know,  334 
misrepresentation  of  material  facts,  384 

if  made  to  iirst  underwriter  made  to  all,  384 
avoids  policy,  though  actual  loss  unconnected  with  it,  334 
and  though  no  fraud  intended,  334 
mere  expression  of  opinion  will  not*avoid  policy,  334 
if  bandjid^  and  m  ignorance  of  untruth,  334 
fraudulent  statement,  though  inmiaterial,  384,  835 

if  goods  insured  are  over-valued  with  intent  to  defraud  underwriters, 
])olicy  is  void,  335 
premium  may  in  some  cases  be  recovpred,  385 

but  not  where  policy  void  for  fraud  or  illegality,  or  where  risk  onco 
commenced,  335 

FuHMs :— 
statement  of  claim  in  action  for  a  tot^l  loss  on  a  voyage  policy,  328 
another  staleiiicnt  of  claim  in  action  for  a  total  loss  on  a  voyage  policy,  331 
.statcmoU  of  claim  in  action  for  a  total  loss  on  a  voyage  policy,  and  also  for 

an  average  loss,  and  upon  the  suing  and  labouring  clause,  334 
ataieiaeTU  of  defence  to  preceding  claim,  alleging  wilful   destruction  by 

plaintiff,  335 
fc-phj  to  preceding  defence,  336 
.Htatement  of  claim  in  action  for  a  total  constructive  loss  on  a  time  policy, 

336 
statement  of  defence  to  preceding  claim,  alleging  concealment  of  material 

facts,  336 
replij  to  preceding  defence,  337 
statement  of  claim  in  action  for  a  total  loss  upon  a  voyage  jx)licy  **  lost  nr 

not  lost,"  337 
statement  of  defei\ce  to  preceding  claim,  alleging  unseaworthiness  at  com- 
mencement of  voyage,  and  that  plaintiff  knew  of  loss  at  time  of  effecting 

the  policy,  337 
statement  of  claim  in  action  upon  a  voyage  policy  in  respect  of  damage  to 

vessel,  337 
statement  of  claim  in  action  by  shipper  for  a  total  loss  of  cargo,  338 
statement  of  drfcnce  to  preceding  claim,  alleging  unseaworthiness  at  com- 
mencement of  voyage  and  deviation  before  loss,  338 
reply  to  preceding  defence,  alleging  that  if  there  was  deviation  it  was  to 

save  life,  338 
rejoinder  to  preceding  reply,  338 
statement  ofctaim.  in  action  for  loss  of  cargo  by  **  resti'aint  of  kings,'*  4c., 

and  alternatively  for  a  return  of  premium,  339 
statement  of  defence  to  preceding  claim,  alleging  cargo  warranted  as  free  from 

capture,  &c.,  of  kings,  &c.,  and  that  cargo  was  seized  within  meaning  of 

warranty,  339 
statement  of  claim  in  action  on  a  policy  for  damage  to  cargo  insured,  859 
.statement  of  defence  to  preceding  claim,  alleging  improper  shipment,  S40 
statement  of  claim  in  action  by  shipowner  on  policy  for  loss  of  ficei^t,  840 
statement  of  claim  in  action  by  assignee  of  policy  for  particuUr  9xengd  kM 

and  expenses  under  suing  and  labouring  clauses,  340 
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more  than  contract  of  imlcninity,  341 
insurer  nuist  have  insurable  interest,  341 
interest  at  time  of  contract  is  sufficient,  341 
what  amounts  to  an  insurable  interest,  341,  842 

decisions,  342 
amount  of  insurable  interest  only  can  be  recovered,  342 
if  covered  by  several  policies  amount  on  one  or  more  policies  only  recover- 
able, 342 
(i.ssignment  of  life  policies,  342 

notice  of,  to  be  given  to  insurer,  342 

where  equitable  mortgagee  of  life  policy  sues  insurer  for  i>oH('y  moneys, 
snnble,  presence  on  record  of  personal  representatives  not  to  be 
dispensed  with,  34*2 
ofysignee  need  not  show  fui-ther  interest  than  that,  of  his  assignor  at 
time  of  contract,  342 
effect  of  fraudulent  misrepresentation  by  insured,  on  policy,  342 
where  condttion  that  policy  shall  be  void  if  written  answers  to  questions 

be  untrue,  the  untruth  need  not  be  intentional,  342 
nor  can  the  question  of  materiality  be  raised,  342 
where  no  such  condition,  mere  representations  and  statements  which  turn 

out  untrue  will  not  avoid  i)olicv  unless  fraudulent,  342 
where  insured  "commits  suicide  '  or  "dies  by  his  own  hand,"  342 

where  death  in  consequence  of  injury  caused  by  fits,  decisions,  343 
[)olicy  of  assurance  does  not  bear  interest,  343 

plaintiff  can  only  recover  interest  where  jury  give  it  in  the  nature  of 
damages  for  improper  delay,  343 

FuUMs : — 

statement  of  claim  in  action  by  administrator  of  assured  upon  a  life  policy, 
341 

dattmcnt  of  dnfcncc  to  preceding  claim,  alleging  suicide,  and  general  clause 
in  policy  avoiding  it  in  such  case,  343 

reply  to  preceding  defence,  343 

dattiinait  of  claim  in  action  by  creditor  u^wn  a  polic}'  of  insurance  on  life 
of  debtor,  343 

statenunt  of  dffciici  to  preceding  claim,  alleging  fraudulent  misrepresenta- 
tion by  deceased  that  he  hud  never  applied  previously  for  a  policy  of 
insurance,  344 

ffttUement  of  claiin.  in  action  by  assignee  of  a  life  policy,  344 

statenuyiit  of  claim  in  action  by  equitable  mortgagee  of  a  life  policj',  344 

INSUKANXE  (Fire), 

fire  policy  is  a  contract  of  indemnity,  345 

insurer  can  only  recover  amount  of  actual  damage  or  loss,  345 

necessary  to  show  an  interest  in  subject  insured  at  times  of  insurance  and 

of  fire,  345 
who  has  an  insurable  interest,  345,  346 
warehousemen,  345 
wharfingers,  345 
carriers,  345,  346 

who  may  recover  whole  value  of  the  goods  burnt,  though  consignee 
unable  to  recover  by  reason  of  value  not  having  been  declared 
under  Carriers  Act,  845,  346 
anything  recovered  over  carrier's  beneficial  interest,  he  holds  iu 
trust  for  ownei-s,  346 
person  having  limited  interest  in  subject  matter  of  insurance  can  insure  to 
full  value,  but  if  he  intended  to  cover  his  own  interest  only,  he  can 
only  recover  amount  of  it,  346 
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alitf.r  if  he  intended  to  cover  othrr  persons*  interest,  but  l.e  holds  surplus 

in  trust  for  persons  beneficially  interested,  346 
property  must  be  described  in  policy,  346 
where  condition  against   alteration  of  premises   insured,   a  subsequent 

alteration  avoids,  346 
a////T,  if  no  condition,  even  though  more  hazardous  trade  be  set  up,  346 
policy  covers  loss  caused  by  negligence  of  insured,  if  no  fraud,  346 
where  at  time  of  loss,  the  assured  had  contracted  to  sell  property  in  ques- 
tion, he  could  recover  amount  insured,  346 
where  damage  happens  between  sale  ami  completion,  vendor  after  comple- 
tion and  receipt  of  purchase-money  has  no  right  to  insurance  money,  346 
op  payment  of  amount  insured,  insurer  is  entitled  to  be  put  in  place  of 
insured,  846 
on  payment  of  compensation  aliunde  insurer  can  recover  from  insured 
sum  received  in  excess  of  loss  sustained,  346 
where  property  insured  burnt  between  contract  of  sale  and  completion,  and 
vendor  received  insurance  money,  the  purchaser,  as  against  vendor^ 
cannot  recover  the  money  in  abatement  of  purchase-money  or  for  re- 
instatement of  premises,  316 
fire  poUcy  not  assignable  under  statute,  346 
may  be  assigned  in  equity,  346 

Xi  here  by  agreement  beneficial  interest  has  passed  to  another  and  cxprei%s> 
agreement  that  rights  under  policy  shall  also  pass,  what  insured  might 
recover,  would  be  in  trust  for  that  other,  346,  347 
Forms  : — 

statement  of  claim  in  action  on  a  fire  policy,  345 

sfatanent  of  defaicc  to  preceding  claim,  alleging  that  plaintiff  wilfully  set 

fire,  347 
statement  of  claim  in  action  on  a  fire  policy,  347 

statement  of  defence  to  preceding  claim,  alleging  that  plaintiff,  contrary  to 
agreement,  began  to  carry  on  a  dangerous  business,  and  x>aymcnt  into 
Court,  347 
r&ply  to  preceding  defence,  348 

statement  of  claim  in  action  by  insurance  company  to  recover  back  in- 
surance money  paid  by  them,  alleging  that  damage  occurred  betweeik 
contract  and  completion,  and  that  defendant  received  full  purchase- 
money,  348 

INSURANCE  (aoainrt  Accidents). 

inaction  for  injuries  caused  by  defendant's  negligence,  snm  received  by 
plaintiff  on  an   accidental  insurance  policy  cannot  be  tnken  inti> 
account  in  reduction  of  damages,  428. 
See  Negligence. 
Forms  : — 
statement  ofdaim  in  an  action  upon  a  policy  of  insurance  against  personal 

injuries  caused  by  accident,  349 
statement  of  defence  to  preceding  claim,  349 

INTEREST.     See  Bills  of  Exchange. 
INTERPLEADER.    See  Lssve- Interpleader. 

INTOXICATION, 

contract  of  drunken  man  voidable,  349 

cannot  be  enforced  agairst  him,  if  other  party  knew  former  was  drunk,  349 
but  dranken  man  after  becoming  sober  may  ratify  contract  so  as  to  be 
bound  by  it,  349 
Forms  : — 

statetnent  rf  defence  to  claim  for  breach  of  con  tract  alleging  intoxication,  341^ 
rej  hj  to  preceding  defence,  ulleging  ratification  when  sober,  349 
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on  inclosure  of  commons  parties  dissatisfied  with  deciaioDSof  comuiis^ioiiers 

can  appeal  by  feigned  issue  to  next  assizes,  350 
provisions  of  Inclosure  Act,  1845  (8  &  9  Vict  c.  118),  as  to  persons  claiming 

on  inclosure  of  common,  350 
feiji^ed  issue  in  event  of  disagreement,  is  bcttled  by  judge  or  master  at 
chambers,  350 
Form  : — 
feigned  issiie  under  8  &  9  Vict.  c.  118,  s.  56,  350 

ISSUE— INTERPLEADER,  src  Sheiuff. 
regulated  by  Order  LVII.,  352 
when  relief  by  interpleader  granted,  352,  353 

where  person  seeking  relief  (the  applicant)  is  under  liability  for  debt, 
&c.,  for  which  he  expects  to  be  sued  by  two  or  more  persons  (the 
claimants)  making  advei-se  claims  thereto,  352,  353 
where  applicant  is  sheriff  or  officer  charged  with  execution  of  process, 
and  claim  is  made  to  goods  taken  in  execution  by  some  person  other 
than  the  debtor,  353 
applicant  must  prove  to  Court  or  judge,  353 

that  he  claims  no  interest  other  than  charges  or  costs,  353 
that  he  does  not  collude  with  any  claimant,  353 
that  he  is  willing  to  pay  subject-matter  into  Court,  or  as  judge  or 
Court  shall  direct,  353 
applicant  not  disentitled  to  relief  though  claimants'  titles  have  not  common 

oricrin,  but  are  adverse  to  one  another,  353 
time  for  making  application,  353 
proceedings  on  appearance  of  parties,  353 

Court  or  judge  may,  with  consent  of  parties  or  on  request  of  claimant  in 
certain  cases,  decide  matter  in  a  summary  manner  and  on  such  terms  as 
may  be  just,  353 
where  questions  are  of  law  and  no  facts  in  dispute,  Court  may  decide  ques- 
tion without  direction  of  issue  or  order  a  special  case  to  be  stated,  353 
claimant  in  default  may  be  barred  by  order  of  Court  as  against  applicant, 

but  rights  of  claimants  between  themselves  not  affected,  353 
judgment  in  interpleader  proceedings  and  decisions  in  a  summary  manner 
to  be  final  as  against  claimants,  unless  by  special  leave  of  Court  or  judge 
or  of  Court  of  Appeal,  353 
where  goods  seized  by  officer  charged  with  execution  of  process,  and 
claimant  alleges  title  to  goods.  Court  or  judge  may  order  sale  and  apply 
proceeds  at  discretion,  353,  354 
Oraers  XXXI.  and  XXXVI.  on  discovery  and  mode  of  trial  apply  to  inter- 
pleader issue,  354 
Court  or  judge  trying  the  issue  may  finally  dispose  of  all  the  intei-pleader 

proceedings  including  costs  not  otherwise  provided  for,  354 
£rom  anything  occurring  on  trial  of  interpleader  issue,  there  is  appeal  from 

judge  who  tries  the  issue,  either  with  or  without  a  jury,  354 
where  judge  at  chambers  hearing  the  interpleader  summons  does  not  order 
issue  but  decides  in  summary  manner  or  refers  matter  to  Court, 
there  is  no  appeal,  354 
even  though  judge  with  consent  of  parties  purpoi-ts  to  give  leave  to 
appeal,  354 
order  made  by  chief  judge  in  bankruptcy  ma^  be  appealed  from,  354 
if  plaintiff  resides  abroad  and  is  made  plaintiff  m  interpleader  issue  for 
convenience  merely,  he  will  not  be  required  to  ^ve  secunty  for  costs,  354 
applicant  must  be  ready  to  brins  subject-matter  into  Court,  354 
so  he  has  no  relief  in  interpleader  unless  in  possession,  354 
Forms  : — 

interpleader  issue  on  claim  to  goods  seized  by  sheriff,  352 

X   X 
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Forms  ^-amlinuuL 

inferpUader  i$9ue  on  adverse  claimn  to  same  property,  354 

issue  on  claims  of  plaintiflf  and  claimants  to  money  m  Court,  355 

JOINDER  OF  PARTIES.     See  Pabties. 

JOINT  STOCK  COMPANIES, 

how  they  sue  and  are  sued,  103 

JOINT  TENANTS.    See  Trespass  to  Laxd  ;  Use  and  Occupation. 

JUDGMENTS, 

formerly  execntion  on  judp^ments  obtained  in  England  on  property  in 

Ireland  or  Scotland,  or  conversely,  could   only  be  obtained  by  first 

bringing  an  action  on  judgment  in  country  where  it  was  sought  to  have 

execntion,  358 

now  holder  of  judgment  in  one  country  can  by  registeiing  it  in  another 

liave  execution  on  it  in  the  latter,  by  31  &  32  Vict.  c.  54,  35 S 
judgment  in  rem  by  competent  Court  conclusive  on  whole  world,  865 
judgment  in  per»(mam  by  competent  Court  conclusive  between  parties  and 

their  privies,  355 
party  relying  on  jadgment  should  plead  it,  355 
venae  of  actions  on  judgments  before  Judicature  Acts,  355 
venue  now  abolished.  Order  XXXVI.,  rule  1,  355.     See  Venue. 
on  what  judgrnents,  &c.,  an  action  will  lie,  355,  356 
in  case  of  foreign  or  colonial  judgments,  plaintiff  may  proceed  on  judgment 

or  original  cause  of  action,  356 
statement  of  claim  on,  need  not  state  that  Court  had  jurisdiction,  pre* 

mimption  being  in  favour  of  foreign  judgment,  356 
as  to  how  foreign  judgments  proved,  356 

jilaintiff  suing  on  judgment  not  entitled  to  costs  without  order  of  Court, 
356 

does  not  apply  to  an  action  on  a  judgment  and  also  on  a  distinct  cause 
of  action,  356 
Defences  : — 
nul  tiel  record,  that  judgment  sued  on  does  not  exist,  356 

if  effect  of  judgment  misstated,  how  to  be  denied  in  defence,  356 
payment,  356 

provision  of  4  &  5  Anne,  c.  16,  s.  12,  356 
release,  356,  357 

how  pleaded,  857 

debt  of  record  can  only  be  released  by  deed,  357 
di8chai*ge,  357 

an-est  on  ca,  sa.  formerly  amounted  to,  357 

arrest  in  any  cases  in  which  a  person  may  now  be  arrested  for  debt  does 
not  discharge  debt,  357 
no  defence  of  ac3oi-d  and  satisfaction  can  be  pleaded  to  this  action,  357 
matters  impeaching  validity  of  judgment,  357 
no  defence  which  could  have  been  set  up  in  original  action  can  be  pleaded, 

857 
nor  can  any  matter  which  is  ground  for  setting  aside  judgment  be  raised 

by  way  of  defence,  857 
but  ground  for  absolute  and  unconditional  injunction,  and  which  might 
have  been  formerly  set  up  as  an  equitable  defence  may  be  set  up  aa 
defrtnce,  357 

or  defendant  may  claim  injunction  on  strength  of  it,  857 
and  now,  semble,  matter  which  is  ground  for  conditional  injunction 
may  be  set  up,  357 
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matter  which  is  a  subject  of  error  cannot  be  set  np  as  defence,  357 
fact  that  appeal  is  {jending  is  no  defence,  though  ground  for  staying 

execution,  358 
rule  that  matter  which  could  have  been  set  up  as  a  defence  in  original 

action  cannot  be  pleaded  in  action   on  juagment  applies  to  foreign 

judgment,  357 
in  the  case  of  foreign  judgments  defence  that  judgment  erroneous  iu  point 

of  law  and  on  the  merits,  nor  allowed,  357 
or  that  fresh  evidence  has  been  discovered  showing  it  to  be  erroneous,  357 
or  for  mistake  of  law  of  foreign  country,  857 
or  that  evidence  was  admitted  which  would  not  be  admissible  by  English 

law,  857 
or  that  foreign  judgment  proceeded  on  a  mistake  as  to  English  law,  358 
grounds  ou  which  a  foreign  judgmeut  may  be  impeached,  357,  858 
(a)  that  Court  had  no  jurisdiction,  357 
(6)  errors  on  face  of  the  judgment,  357,  358 

(c)  for  repudiating  English  law  where  it  was  necessary  to  decide  the 

case,  358 

(d)  that  judgment  contrary  to  natural  justice,  358 

(e)  that  judgment  not  final  and  conclusive,  358 

(j)  that  defendant  was  not  summoned  and  had  no  notice  of  proceed* 
ings,  358 
foreign  judgment  obtained  by  default  of  appearance  of  defendant 
cannot  be  enforced  in  English  courts,  where  defendant  was  not 
a  subject  of  nor  resident  in  foreign  couutiy,  358 
(g)  that  judgment  obtained  by  fraud,  358 

though  decided  in  foreign  country  that  no  fraud  had  been  com- 
mitted, 358 
(A)  that  judgment  admitted  to  be  erroneous,  358 
Forms  : — 
statemeTit  of  claim  in  action  on  a  personal  judgment  obtained  in  France,  355 
statem^n*.  of  defence  to  preceding  claim,  aUeging  that  Court  had  no  juris- 
dictioi,  that  defendant  was  not  domiciled  in  Fmnce,  that  he  had  no 
notice  of  proceedings,  and  that  h3  wa5  not  subject  to  tlie  laws  of  France, 
358 
statct/ient  of  claim  in  action  on  detinue  bond  on  a  foreign  judgment  in  rein, 
359 

JUSTICES  OF  THE  PEACE.     See  False  Imprisonment. 

JUSTIFICATION.     See  Defamation. 


LABOUR.    See  Work  and  Labour. 

LADING,  BILL  OF.     See  Bill  of  Lading. 

LAND.     See  Recovery  of  Land  ;  Sale  of  Land. 

LANDLORD  AND  TENANT.    See  Dilapidation  ;  Distress. 
how  relation  of,  created,  359 

when  it  may  be  created  by  writing  simply,  or  word  of  mouth,  359 
when  it  mu^t  be  created  by  deed,  359,  360 
leases  of  incorporeal  hereditaments,  360 

where  lease  in  two  parts,  one  party  executing  each  part,  if  material  varia- 
tion, it  is  void  for  want  of  mutuality,  360 

X  X  2 
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who  entitled  to  sue,  and  liable  to  be  sued,  on  covenants  In  leases,  360 
when  covenants  run  with  the  land,  860 

where  covenants  relate  to  thing  in  esse,  parcel  of  thing  demised,  360 
where  covenants  relate  to  something  to  be  done  on  land  demised,  360 
liabilities  of  pailies  on  execution  of  lease  or  agreement,  360 
covenants  by  lessor,  360,  361 

lessor  bound  to  give  possession,  360 

quiet  enjoyment  implied  by  use  of  certain  words  ''  demise,"  or  **  let," 

360 
provided  there  be  no  express  covenant,  360,  361 
liability  on  implied  covenants  ceases  with  lessor's  estate,  861 
does  not  attach  to  executor,  if  he  is  tenant  for  life,  361 
on  parol  demise  there  is  implied  promise  of  quiet  enjoyment,  but  not 

of  title,  361 
no  implied  warranty  of  fitness  for  habitation  or  cultivation,  361 
alUer  on  letting  house  and  furniture,  361 
what  constitutes  breach  of  covenant  for  quiet  enjoyment,  861 
entry  and  distress  for  laud- tax  due  from  lessor  before  demise  is  not  a 

breach,  361 
forbidding  tenant's  sub* tenant  to  pa}'  him  rent  is  not  a  breach,  361 
restraining  tenant  from  enjoying  premises  in  a  particular  manner  is 

not  a  breach,  361 
refusal  to  give  or  allow  tenant  to  take  possession  not  a  breach,  361 
action  may  be  brought  on  covenant  or  promise  implied  by  use  of  wonl 

**  demise,"  or  by  parol  demise,  361 
measure  of  damages,  in  actions  for  breach  of  covenant  for  title  or  quiet 

enjoyment,  361,  362 
as  to  covenants  to  renew  on  performance  of  condition  precedent,  362 
covenants  by  lessee — 

bound  to  accept  i>088e8sion,  360 

unless  he  has  agreed  to  tenancy  on  a  condition  which  landlord  has 

not  fulfilled,  360 
or  mere  oral  contract  for  hire  of  realty,  cannot  be  sued  for  not 
taking  possession,  or  for  rent,  or  for  use  and  occupation,  360 
covenants  to  pay  rent,  362 

tenant  remains  liable  on,  after  assignment,  362 

there  is  an  implied  promise  by  assignee  to  indemnify  assignor,  362 

but  tenant  not  liable  for  rent  after  assignment,  when  there  is  merely 

a  reservation  of  rent,  362 
informality  in  execution  of  lease  by  lessor  does  not  affect  lessee's 

covenants,  362 
in  action  for  rent,  plaintiff  must  establish  privity  of  estate  or  privity 

of  contract,  362 
benefit  of  parol  contracts  does  not  run  with  reversion,  362 
where  lessor  merely  assigns  portion  of  reversion,  covenant  to  pay  rent 
may  be  divisible,  362 
liabilities  for  repairs,  362 

covenants  relating  to,  362 

covenants  to  rejiair,  and   to   repair  after   notice,  generally  but   not 

necessarily  distinct,  362 
consequences  of  their  being  distinct  or  independent,  362 
breach  of  covenant  to  put  in  repair  is  not  a  continuing  breach,  362 
no  contract  to  repair  is  implied  from  relation  of  lan^ord  and  tenant 

being  created,  362 
measure  of  daningos  in  actions  for  non- repair,  362,  363 
where  landlord's  interest  is  not  terminated,  362 
where  it  is  forfeited  or  terminated,  363 
depend  on  state  of  premises  at  commencement  of  tenancy,  363 


INDEX.  677 

LANDLORD  AND  TENANT— <ro»i<mi«!rf. 
liabilities  for  re^&irs— 'Continued. 

if  dilapidations  prevent  landlord  from  letting,  363 

if  second  action  brought  on  covenant,  verdict  in  former  action  may 

be  given  as  evidence  in  mitigation  of  damages,  363 
tenant  may  recover  from  sub- tenant  for  forfeiture  of  lease  for  non- 
repair, 363 
or  the  loss  sustained  by  him  through  being  sued  for  breach,  363 
where  lessor  covenants  to  repair,  tenant  in  action  for  non-repair  may 

allege  special  damage  in  being  obliged  to  remove,  368 
as  to  relief  against  forfeiture  for  non-repair,  363 
covenant  to  insure,  363 

nms  with  the  land  being  by  14  Geo.   3,   c.  78,   s.  83,  virtually  a 
covenant  to  repair,  363 
covenant  to  cultivate  in  a  husbandlike  manner,  363,  364 

how  claim  for  breach  of  to  be  stated,  363,  364 
covenant  not  to  carry  on  a  particular  trade,  364 

decisions  as  to  what  constitutes  a  breach  of,  364 
as  to  construction  of,  and  of  covenant  to  pay  extra  rent  if  carried  on,  364 
covenant  not  to  assign,  364 

sub-demise  not  a  breach  of,  364 

unless  where  covenant  is  "  not  to  let  or  assign  over,"  364 
if  covenant  against  assigning  any  part  of  premises,  it  is  a  breach  to 

give  partner  of  tenant  exclusive  possession  of  part,  364 
taking  lodger  not  a  breach  of  covenant  against  unaerletting,  364 

unless  agreement  for  exclusive  occupation,  364 
assignment  by  one  joint  assignee  to  other  is  breach  of,  364 
where  covenant  not  to  assign  without  consent,  such  consent  is  not  to 

be  withheld  arbitrarily,  364,  365 
measure  of  damages  for  breach  of,  365 
covenant  to  yield  possession  on  determination  of  lease,  365 
measure  of  damages  for  breach  of,  365 
landlcA-d  may  recover  costs  of  ejecting  undci'tenant  left  in  possession  by 

tenant,  365 
so  expense  of  compromising  an  action  brought  by  a  person  to  whom  he 

had  let  after  expiration  of  defendant's  tenancy,  365 
the  acceptance  of  rent  for  period  of  holding  over  does  not  affect  land- 
lord's right  to  sue  for  breach  of,  365 
actions  against  assignees  of  lease,  365 

'    leases  for  remainder  of  term  are  assignments,  365 
executor  cU  son  tort  entering  and  taking  possession  of  lease,  liable  as 

assignee,  365 
so  a  person  entering  into  possession  or  receiving  rents  and  profits  is 

liable  as  assignee  though  not  an  executor  de  son  tort^  365 
trustee  under  assignment  for  benefit  of  creditors  liable  on  lease  not 

repudiated,  365 
trustee  in  bankruptcy  liable  for  rent  falling  due  between  adjudication 

and  disclaimer  of  lease,  sed  quccre,  365 
covenant  not  to  assign  without  license,  where  assigns  named,  binds 
assignee  of  whole  term,  though  assignment  made  without  license, 
365 
assignee  not  liable  for  breach  after  assignment,  365 
execution  of  assignment  may  be  valid  without  delivery,  865 
notice  of  assignment  to  jdaintiff  unnecessary,  365 
assignment  to  pauper  to  escape  liability  for  future  rent  not  void  on 
ground  of  fraud,  365,  866 
unless  there  be  a  secret  trust  for  benefit  of  assignor,  866 
assignee  may  be  sued  after  assignment  for  breaches  before  assignment 
by  him,  366 
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assignee  not  liable  for  breaches  committed  b(ffore  assignment  to  bira,  366 
trustee  in  bankrnptcy  becomes  assignee  of  leasehold  of  bankrupt,  366 

but  by  leave  of  Court  may  diitclainH  366 
if  he  does  not  disclaim  in  appointed  tinte,  he  can  assign  to  a  panper,  366 
if  he  neither  disclaims  nor  assigns,  he  becomes  personally  liable  for 

breaches  committed  after  his  appointment,  366 
where  persons  other  than  bankrupt  are  interested  in  lease,  trustee's 
disclaimer  only  relieves  bankrupt  and  tiiistee  from  liability,  366 
actions  for  double  rent  for  holding  over,  366 
provisions  of  11  Geo.  2,  c.  19,  s.  18,  366 
apply  only  where  tenant  haa  given  a  valid  notice,  366 
holding  over  must  be  wilful  and  contumacious,  366 
lessee  whose  term  is  to  commence  on  determination  of  defiendant's 

term  cannot  maintain  the  action  on  defendant  holding  over,  366 
double  value  is  a  penalty  and  action  most  be  brought  within  two  yean, 

366 
landlord  may  claim  special  damage  for  overholding,  independently  of 
the  Act,  366,  377 
actions  for  double  value,  867 

provisions  of  4  Geo.  2,  c.  28,  s.  1,  367 

defendant  may  show  that  plaintiff  waived  notice  to  quit  or  demand  of 

possession,  367 
such  waiver  should  be  specially  pleaded,  367 

qufrre,  where  plaintiff  accepted  rent  due  from  defendant  after  expira- 
tion of  notice,  it  is  part  satisfaction  of  double  value  or  a  waiver,  367 
forfeiture  of  lease  for  breacn  of  covenant,  367 

usual  to  insert  in  lease  a  power  of  re-entry  on  breach  of  covenant  by 

lessee,  367 
not  enforced  for  non-payment  of  rent,  367 
relief  for  trivial  breach  of  covenant  to  insure,  367 
provisions  of  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 

Vict  c  41),  367 
right  of  re-entry  or  forfeiture  not  enforceable  until  notice  to  lessee,  and 

default  by  Utter,  367 
Court  may  relieve  against  action  to  enforce  right  of  re-entry  or  for- 
feiture, 367,  368 
statutory  definition  of  lease,  lessee  and  lessor,  368 
statutory  provision  applies  though  proviso  for  re-entry,  &c,  inserted 

in  pursuance  of  an  Act  of  Parliament,  368 
as  to  lease  limited  to  take  effect  as  long  as  lessee  abstains  from  com- 
mitting a  breach,  368 
to  what  leases  provision  does  not  apply,  368 
does  not  apply  to  re-entry,  &c,  for  non-payment  of  rent,  368 
applies  to  leases  made  before  or  after  the  Act,  368 

and  also  to  actions  commenced  before  and  pending  at  time  of  pass 
ing  of  Act,  368 
as  to  claims  for  agricultural  improvements,  373 
Forms  :— 

sUUemeni  of  claim  in  action  for  rent,  359 

staUnnenl  of  defence  to  preceding  claim,  alleging  no  interest  in  plaintiff,  and 

eviction  of  defendant  by  third  party,  361 
statement  of  claim  in  action  for  rent  and  royalty  on  a  lease  of  a  colliery,  and 

for  breach  of  covenant  to  work  it  in  a  miner-like  manner,  363 
statement  of  defence  to  preceding  claim,  alleging  that  defendant  had  assigned 

the  lease,  and  had  performed  covenants  up  to  date  of  assignment,  369 
statement  of  claim  in  action  against  tenant  for  breach  of  contract  to  repair, 
369 
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sUUemerU  of  de/eiux  to  preceding  claim,  alleging  condition  precedent  that 
plaintiff  should  put  premises  into  repair,  which  he  had  not  done,  and 
alternatively  traversing  claim,  369 

stalemerU  of  claim  in  action  by  tenant  against  landlord  for  breach  of  im- 
plied promise  of  quiet  enjoyment,  870 

McUement  of  defence  to  preceding  claim,  alleging  disturbance  under  com- 
pulsory powers,  and,  in  alternative,  waiver  of  agreement  for  notice  to 
quit,  and  in  alternative,  that  notice  was  given,  371 

^UUement  of  claim  in  action  against  a  tenant  whose  term  has  expired  to 
recover  possession  and  double  value  for  holding  over,  371 

sUUemint  of  claim  in  action  by  tenant  for  breach  of  covenant  for  title  and 
quiet  enjoyment,  372 

staimneni  of  defence  to  preceding  claim,  alleging  unlawful  eviction,  and 
counter-claim  thereon  for  rent  and  damages  for  dilapidations,  372 

sUUemenl  of  claim  in  action  against  landlord  for  tillages,  improvements,  &c., 
873 

MiMUment  of  claim  in  action  against  landlord  for  breach  of  covenant  to 
make  improvements  on  the  premises,  873 

LAND  TAX.     8u  Taxes. 

LEASE.    See  Landlord  and  Tenant. 

LEAVE  AND  LICENCE.    See  Trespass  to  Land. 

LESSOR  AND  LESSEE.    See  Landlord  and  Tenant  ;  Recovery  of  Land. 

LIBELb    See  Defamation. 

LIEN, 

as  a  defence  to  action  of  trover.     Su  Trover. 

LIFE  INSURANCK    See  Insurance  (Life);  and  see  Solicitors;  Sale  of 
Goods. 

LIGHT.    See  Easement. 

LIMITATION, 

tabular  view  of  period  of  limitation  in  various  actions,  374 — 380 
from  what  times  statutes  run,  380,  381 
in  case  of  breach  of  contract,  380,  381 

where  fraudulent  concealment  of  cause  of  action,  381 
in  case  of  torts,  381 
when  currency  of  statutes  suspended  bv  disability  of  plaintiff,  381,  382 
when  one  of  several  co-debtors  beyond  the  seas,  statutes  do  not  begin  to 

run  as  to  him  until  his  return,  381,  382 
but  statutes  run  in  the  case  of  those  not  beyond  the  seas,  381,  382 
meaning  of  ''beyond  the  seas,"  382 

proviso  as  to  persons  beyond  sens  extends  to  persons  resident  abroad  as 
well  as  to  natives  of  United  Kingdom,  382 
and  word  "return"  does  not  imply  that  they  have  been  in  this 
country  before,  382 
when  statute  once  begins  to  run  no  subsequent  disability  will  interrupt  it, 

382 
statute  of  limitations  no  bar  to  breach  of  trust,  382 
claim  by  creditor  against  executor  for  devastavit  in  distributing  personal 

estate  among  legatees,  barred  after  six  years,  382 
Statute  3  &  4  Will.  4,  c.  27,  s.  25  relates  to  express  trusts  ouly,  382 
revival  of  barred  debts  by  subsequent  payment,  382 
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payment  must  be  on  account  of  debt  claimed  to  be  due,  and  in  part  pay- 
ment of  ^iviiter  debt,  382 
wliere  two  deljts  and  one  barred,  effect  of  payment  made  genemlly,  382 
jiayiinnt  of  agent  sulficient  unle8«  authority  ex«i**edHl,  382 
principle  is  that  payment  must  be  made  by  perRcm  liable  to  pAV,  382 
j)!iynient  of  rent  by  tenant  of  mortgaged  property  to  the  mortgagee  in  con- 
sequence of  notice  to  that  effect,  does  not  keep  debt  alive  ad  against 
mortgagor,  382 
by  and  to  whom  p'lyment  must  be  made,  382,  383 
payment  need  not  be  made  by  debtor  if  clearly  made  on  arconnt  of  debt 

and  on  behalf  of  person  liable,  882,  383 
where  payment  made  by  thiixi  person  to  ci*editor  to  use  of  debtor,  creditor 

cannot  appropriate  it  so  as  to  bar  the  statute,  383 
payment  by  one  co-debtor  does  not  revive  statute  against  others,  383 

even  where  made  with  knowledge  and  passive  consent  of  co-debtor,  3S3 
as  to  effect  of  payment  by  one  partner  after  dissolution  of  jiartnership,  383 
p:i\ment  need  not  l)e  made  to  creditor,  383 
evidence  of  payment,  383 

provisions  of  statute,  9  Geo.  IV.,  c,  14,  383 
revival  by  acknowledgment  or  promise,  383,  384 

distin«;tion  between  effect  of  promise  and  that  of  acknowledgment,  383,  884 
evi«lence  of  j)romiso  or  acknowledgment,  384 
acknowledgment  by  agent  sufficient,  384 
promise  or  acknowledgment  by  one  joint  debtor  does  not  deprive  other  or 

others  of  benefit  of  statute  of  limitations,  384 
by  and  to  whom  promise  or  aclcnowledgment  must  be  made,  884 
when  to  third  person  it  must  amount  to  a  promise  to  pay  the  drbt,  3S4 
stronger  evidence  required  to  revive  debt  Dan*ed  than  to  suspend .  statute, 

384,  385 
Con  it  to  determine  whether  a  document  amounts  to  a  sufficient  jwknow- 

leilgment,  385 
so  whether  it  is  nn  absolute  or  conditional  promise,  385 
afknowledgment  after  action  brought  is  insufficient,  385 
]>rovision  requiring  ar-knowledgments  to  be  in  \\Titing  signed,  applies  to 
vU'bts  on  sinijde  contrai^t  alleged  l>y  way  of  se^-off  to  which  statute  ha* 
been  pleaded,  385 
revival  by  promise  or  acknowledgment  apjdies  only  to  debts  and  not  ta 

liability  for  breaches  of  contract  not  i-esiilting  in  a  debt,  385 
doctrine  of  revival  dues  not  apply  to  actions  for  wrongs  iude)tendent  of 

contract,  385 
infant  may  by  acknowledgment  revive  debt  for  necessaries  barred  bv  statute, 

385 
revival  of  specialty  debts  (provision  of  3  &  4  Will.  4,  c.  42),  385 

they  may  be  revived  by  acknowledgment  in  writing  si^ed  by  debtor 

or  his  agent,  385 
or  by  part-payment  or  part  satisfaction  of  principal  or  interest,  385 
Act  only  applies  to  nionov  remaining  uijpaid  and  acknowledgetl  to  le 

due,  385 
not  to  other  claims  for  acts  or  omissions  in  breach  of  covenant,  385 
acknowledgment  under  Act  need  not  import  promise  to  pay,  385 
and  may  therefore  be  made  to  third  perfion,  385 
limitation  of  actions  for  mortgage  debts  same  as  actions  for  mortgaged 
hereditaments,  385 
though  debt  secured  aLso  by  collateral  bond,  385 
bow  disability  pleaded  in  reply  to  defence  of  statute,  385,  336 
now  neces-sary  to  reply  s])ecially  where  debt  revived  by  pfomiM  or 
knowledgment,  386 
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revival  of  siK-cialty  tlebt  iiii.ler  3  L  i  Will.  4,  c.   42,  must  be  specially 

iei)lied  to,  386 
i\i\iiy  must  Slate  wliether  revival  was  hy  part  payment,  part  satisfaction 
or  acknowledgment,  386 

in  statement  of  claim  in  action  on  siicli  a  debt,  it  is  the  sjMJcialty  revived 
l»y  acknowledgment  and  not  the  writing  or  act  by  which  revived  that 
is  to  be  HvX  out,  386 
reply  to  a  defence  setting  up  statute  of  limitations,  that  plaintiff  did  not 

know  of  cau:  e  of  action  till  after  peritwl  of  limitation  luul  elai»8ed  is  bad, 

386 
a  liter,  where  reply  alleges  that  cause  of  action  was  fraudulently  concealed 

by  defendant,  386 
foi-eign  statutes  of  limitation  which  bar  the  remc<ly  and  not  the  right  do 

not  apply  here,  386 
limitation  between  mortgagor  and  mortgagee  chiefly  governed  by  statute^ 

37  &  38  Vict.  c.  57,  386 
mortgngee  does  not  become  absolute  owner  of  land  until  foreclosure  decree^ 

336 
action  brought  by  mortgagee  within  twelve  yeai*s  of  foreclosure,  though  more 

than  twenty  after  mortgage  or  payment  of  interest,  not  barred,  386 
as  to  effect  of  administration  action  keeping  alive  debts  due  by  deceased 

debtor  lo  all  his  creditors,  386 
Forms  : — 
stixtrm-ut  of  dfjcncc  to  action  on  simple  contract  setting  up  Statute  of  Limi- 
tations, 374 
r^tfy   to    preceding  defence,    alleging    acknowledgment  and    promise   in 

writing,  and  part  [iHyment  by  defendant,  375 
state/fuytU  of  tit'Jencc  to  action  on  a  spcc.alty  (mortgage  debt),  setting  up 

Statute  of  Limitations,  378 
rrphj  to  precctling  defenee,  alleging  payment  on  account  by  defendant's 

jigent,  amd  acknowledgment  in  writing  by  defendant  to  plaintiff's  agent, 

:i/9 
Hlnjunient.  of  df/oice  setting  up  Statute  of  Limitations,  167 
sl.(iJ»'/inf.iU  of  drfetvce  to  action  against  acceptor  of  foreign  bill,  setting  ujv 

Statute  of  Limitations,  179 
i'^ply  to  preceiling  defence  that  plaintiff  was  under  disability  at  accrual  of 

i-ause  of  action,  180 

LIQUIDATED  DAMAGES, 

effect  of  agreeing  on  sum  as,  on  failure  to  carry  out  contract,  507 

LIQUIDATION.     See.  lU.VKKiincY. 
LIVEUY-STAHLE  KEErER.     See  Tuover  (Lien). 
LODGING-HOUSE  KEEPER.     See  Innkeeper. 

LOUD  CAMPBELL'S   ACT.     See  Executors  and  Administrators;  Negli- 
genue. 
Form  : — 
sUUoiLCiU  of  cUiiiii  by  executor  under,  433 

*'LOST  OK  NOT  LOST"  POLICIES.     See  Insurance  (Marine). 

LOST  GR  vNT.     Sec  Easemknf. 

LUGGAGE. 

liability  of  carrier  for.     Sec  Common  Carrier. 
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MAINTENANCE, 

what  constitutes,  387 
when  afjtiuu  for,  will  lie,  387 
when  action  for,  will  not  lie,  387 

though  plaintiff  defeated  in  prior  litigation,  may  atill  bring  action  for,  387 
measure  of  damages  in  action  for,  387 
merely  to  instigate  suit,  semble  not  maintenance,  387 
Form  : — 
statement  of  claim  in  action  for  maintenance,  887 

MALICIOUS  ARREST, 

action  for,  rare  since  imprisonment  for  debt  abolished,  387,  388 
imprisonment  fur  debt  abolished  generally  by  32  k  33  Vict  c.  62,  387,  888 
when  a  person  still  liable  to  imprisonment  for  non-payment  of  money,  388 
cases  where  arrest  on  mesne  process  legal,  388 
to  found  the  action,  it  must  be  shown  that  party  obtaining  order  for  airest 

has  imposed  on  judge  by  false  statement,  338 
and  that  there  was  no  reasonable  or  probable  cause  for  measures  taken  by 

defendant,  388 
plaintiff  must  state  and  prore  that  proceedings  have  terminated  in  his 

favour,  388 
action  will  lie  for  maliciously  causing  ship  to  be  arrested  and  detained 

under  false  allegation  of  good  claim  for  necessaries  against  her,  388 
Forms  :— 

sUUemtrU  of  claim  in  action  for  malicious  arrest  in  civil  action,  387 
statement  of  claim  in  action  for  maliciously  arresting  and  detaining  ship^ 

389 

MALICIOUS  PROSECUTION, 
when  action  lies  fur,  389 
as  to  distinction  between  false  impnsonment  and  malicious  prosecation, 

390 
what  to  be  proved  in  action  for,  389 — 391 

criminal  charge  must  have  been  made,  389,  390 
and  dismisseil,  390 
or  convictiou  quashed,  390 

exception  to  the  rule  that  charge  must  have  been  dismissed  or 
conviction  quashed,  390 
prosecution  must  have  been  malicious,  390 

malice  may  be  presumed  from  absence  of  reasonable  and  probable 
cause,  390 
prosecution  must  have  been  without  reasonable  and  probable  cause,  890 

definition  of  *' reasonable  and  probable  cause,"  390 
plaintiff  must  show  that  he  has  been  iigured  in  person,  reputation,  or 
business,  390,  391 
at  trial,  jury  find  the/a<^  on  which  reasonable  and  probable  cause  depends^ 
and  judge  determines  whether  facts  constitute  a  reasonable  and  probable 
cause,  391 
question  of  malice  or  no  malice  is  left  to  jury,  391 
burden  of  proof  of  all  issues  in  action  for,  lies  upon  plaintiff,  391 
semble,  action  for,  will  lie  against  corj^ration,  391 
Forms  : — 
statevient  of  claim  in  action  for  malicious  prosecution,  389 
staJtetneTit  ofdtfeivce  to  preceding  claim,  alleging  reasonable  cause,  391 
reply  to  preceding  defence,  391 
^AUement  of  claim  in  action  for  maliciously  swearing  articles  of  the  peace 

against  the  plaintiff,  392 
statement  of  defcjice  to  preceding  claim  alleging  reasonable  and  probable 
cause,  892 

{And  see  Falsk  Imprisonment.) 
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MANDAMUS,  523.     See  Shares. 


MANDATORY, 

liability  of  a  gratuitous  and  of  a  paid.     See  Bailment.s. 

MARINE  INSURANCE,  aee  Insurance  (Marine). 

MARKET, 

who  may  bring  an  action  for  disturbance  of,  892 

grant  of  market  does  nut  give  right  to  prevent  persons  selling  in  their  own 
houses  though  within  town,  &c.,  where  market  may  be  held,  892 
though  such  right  may  be  acquired  by  immemorial  enjoyment,  392 
as  to  injury  to  ancient  market  by  market  held  weekly  on  diffo.rent  day, 
892,  898 
Form  : — 
statemerU  of  claim  in  action  for  an  obstruction  of  a  market  and  for  tolls,  392 

MARKET  OVERT, 

title  by  purchase  in,  497 
defence  of  purchase  in,  569 

MARRIED  WOMAN,  see  Husband  and  Wife. 

MASTER  AND  SERVANT,  see  Wrongful  Dismissal. 

MEDICAL  MAN, 

could  not  at  common  law  maintain  action  for  fees,  893 

unlesa  special  and  unambiguous  contract,  898 
statutory  provisions  allowing  medical  practitioners  to  recover  fees,  393,  394 
may  maintain  action  under  statute  without  proof  of  express  contract,  or 

implied  understanding  for  payment,  394 
may  recover  against  any  other  person  than  patient  where  attendance,  &c., 

given  on  credit  of  other  person,  394 
must  be  registered  under  Act  before  he  can  recover  fees,  394 
medical  register,  how  far  evidence  of  registration  or  non-registration,  394 
Act  (21  &  22  Vict.  c.  90),  does  not  affect  chemists,  druggists,  and  dentists, 
so  far  as  selling,  compounding,  or  dispensing  medicines  is  concerned,  394 
apothecaries,  provision  of  55  Geo.  3,  c.  194,  relating  to,  394 
defences,  394,  395 

non-registration  pursuant  to  statnte,  394 

that  bye-law  of  College  of  Physicians  against  suing  exists,  394,  395 
that  defendant  has  had  no  benefit  from  attendance,  &c.,  in  consequence 
of  plaintiff's  want  of  skill,  395 
liability  of  medical  practitioners  for  want  of  skill  or  care,  395 
Forms  : — 
statement  of  claim  in  action  by  a  physician  for  his  fees,  393 
statemejit  of  ele/ence  to  preceding  claim,  alleging  bye-law  of  Royal  College 

of  Physicians  against  suing  for  fees,  395 
reply  to  preceding  defence,  395 
stcUement  of  claim  in  action  by  executrices  of  a  dentist  to  recover  charges 

for  supplying  and  fitting  artificial  teeth,  395 
statement  of  defence  to  preceding  claim,  895 
statement  of  claim  in  action  by  infant  through  her  next  friend,  against  the 

surgeons  of  an  hospital  for  negligence,  396 
statement  of  defence  to  preceding  claim,  896 

MESNE  PROCESS.    See  Malicious  Arrest. 

MESNE  PROFITS.    See  Recovery  of  Land. 
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MINKS.    See  Landlord  and  Tkxant  ;  Trespass  to  Land. 

MINORS.     &clNrANT«. 

:il ISCH 1 EVOUS  ANIMALS.     See  Ferocious  Aximaub. 

.MIS,JOINDER  OF  PARTIES.     See  Parties, 

MISRKPRESENTATION.     See  Insurance. 

vv  hnre  claim  is  for  misrepresentation  in  written  document,  precise  words 

to  be  set  out,  42 
what  is  ground  of  action  for,  396,  397 
iv presentation  must  be  false  to  knowledge  of  person  making  it,  or  he 

must  have  acted  fraudulently  in  making  it,  397 
M  hen  person  affirms  as  positive  fact  that,  the  truth  of  which  he  was  ignonmt 

of,  to  induce  another  to  act  on  it,  it  is  evidence  of  moiid  fraud,  397 
when  made  by  agent,  397 
when  by  thira  person,  397 

misrepresentations  as  to  solvency  of  third  persons,  397,  398 
must  be  in  writing  signed  by  9  Geo.  4,  c.  16,  897,  398 
signature  of  agents,  398 
misrepresentations  in  prospectus  of  company,  898 
mere  noii -disclosure  of  material  facts  in  the  same,  398 
as  to  liability  of  directors  for  false  statements  by  brokers  in  prospectus,  398 

or  by  co-dircctons  or  agents,  398 
wlio  have  right  of  action  on  false  statements  in  prospectus,  398 
[irovisions  of  Companies  Act,  1867  (30  k  31  Vict.,  c.  131),  as  to  dnties  of 
directors  to  make  certain  disclosures  in  prospectus  and  notices,  399 
their  liability  for  default  though  they  bond  fide  believed  disclosures  to 
be  unnecessary,  399 
hc»w  far  necessary  to  show  that  plaintiff  was  influenced  by  the  misrepreaen- 

tation,  398,  399 
it'  statement  on  which  plaintiff  relied  is  ambiguous,  he  is  bound  to  attach 

a  meaning  to  it,  399 
when  statement  is  untrue,  but  trivial,  399 
a 4  to  what  is  material  ndsrepresen tation,  399 

tliat  plaintiff  had  means  of  discovering,  and  might  with  reasonable  dili- 
gence have  discovered,  that  material  statement  was  imtnie,  is  no  defence 

to  action  to  rescind  contract  entered  into  by  plaintiff  on  such  statement 

by  defendant,  399 
fraudulent  misrepresentation  by  infant.     See  Infancy. 
Forms  : — 
.staieinerU  of  claim  in  action  for  a  fraudulent  misrepresentation  as  to  the 

«|uality  of  a  thing  sold,  396 
it/u(rtnetU  of  claim  in  action  for  fraudulent  misrepresentation  as  to  the 

temper  and  dis^iosition  of  a  horse,  399 
stafetneiU  of  claim  in  action  for  miRrepreaentation  as  to  the  extent  of  a  piece 

of  land  sold,  400 
dr/cvice  to  preceding  claim,  alleging  bond  fide  belief  in  truth  of  statement 

made,  and  that  plaintiff  did  not  act  on  defendant'^  representation,  but 

ui)on  other  advice,  and  counter-claim,  400 
I'tiply  to  preceding  defence  and  counter-claim,  401 
rejoinder  to  preceding  reply,  401 
statement  of  claim  in  action  for  misrepresenting  the  value  of  a  baker's 

business  on  its  sale,  401 
statenieiU  of  defence  to  preceding  claim,  alleging  different  representation, 

and  that  plaintiff  did  not  rely  on  defendant's  representation,  but  on  his 

own  enquiries,  and  count6r*claim,  401 
reply  to  preceding  defence  and  counter-claim,  402 
r( joinder  to  preceding  reply,  402 
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Forms — continued, 

statcirurU  of  claim  in  action  for  misrepresenting  the  value  of  a  public  hou;*e 
on  its  sale,  402 

statement  of  claim  in  action  for  misrepresentation  as  to  solvency  of  another 
person,  402 

statement  of  claim  in  action  for  misrepresentation  in  tlie  prospectus  of  a 
company,  403 

statement  of  defence  to  preceding  claim,  404 

statement  of  claim  in  action  for  issuing  a  fraudulent  prospectus  within  the 
38th  section  of  the  Companies  Act  of  1867,  404 

staitinenis  of  defence  in  actions  on  sale  of  goods,  alleging  fraudulent  mis- 
representation by  plaintiff,  502,  512 

statement  of  claim  m  action  alternatively  for  breach  of  warranty  and 
fraudulent  misrepresentation,  591 

MISTAKE, 

money  paid  in.     See  Money. 

MONEY, 

action  for  money  paid  by  plaintiff  to  use  of  defendant,  405,  406 
essential  conditions  of  such  action,  405 
that  money  was  paid  by  plaintiff,  405 
at  request  of  defendant,  405 
request  must  be  proved  except  where  plaintiff  compelled  to  pay, 

405 
where  request  implied,  405 
le8sc(;  may  recover  money  paid  for  breaches   of  covenant  bv   tin- 
assignee  of  the  term  on  the  express  or  implied  promise  or  cov-enant 
to  indemnify,  405,  406 
where  person  compelled  to  pay  money  through  his  own  default,  thuu^'U 

for  benefit  of  another,  he  cannot  recover  from  latter,  406 
where  cxpi*ess  request  to  pay,  plaintiff  may  recover  though  debt  not  one 

which  could  have  been  enforced,  406 
subsec^uent  assent  to  payment  is  evidence  of  previous  request,  406 
money  lent,  406 

what  is  evidence  of  a  loan,  406 
mere  payment  of  money  not  evidence  of  a  loan,  406 
money  had  and  received  for  plaintiff,  406,  407 

what  necessary  for  plaintiff  to  show  in  action  for,  406 

money  received  by  agents,  406 

money  recoverable  on  a  total  failure  of  consideration,  406 

where  partial  failure  of  consideration  only,  money  caimot  be  rccoveri<1. 

406,  407 
money  paid  under  mistake  of  law  not  recoverable,  407 
aliteTy  where  |>aid  under  mistake  of  facts,  407 

though  plaintiff  might  have  learned  true  facts  on  inquiry,  407 
banker  cashing  customer's  cheque  and  holding  no  assets  of  his  eaiiiiot 

recover  money  |>aid,  407 
money  obtained  by  fraud  recoverable,  407 

unless  passed  into  hands  of  person  who  takes  it  bond  fide  and  for 
value,  407 
but  fraud  must  be  repudiated  at  once,  407 
money  extorted  may  he  recovered,  407 
money  obtained  under  lej^al  process  cannot  be  recovered,  407 
person  to  whom  money  is  [>aid  for  another  is  not  liable  to  that  other 

till  he  has  agreed  with  him  to  hold  the  same  to  his  use,  406 
where  defendant  a  creditor  of  plaintiff  agreed    to    composition  by 
plaintiff  with  creditors  only  on  secret  payment  of  further  sum  to 
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himself,  plaintiff  can  recover  sum  as  rooiiey  |>aid  under  oompnUioD, 
411 
on  application  of  other  creditors,  Court  of  hankruptcy  would  set  aside 
sucn  composition  proceedings,  411 

FoBirs  : — 
statement  of  ckUni  in  nction  hy  surety  to  recover  against  principal,  money 

he  has  been  compelled  to  pay,  405 
statement  of  claim  in  action  for  funeral  ex])en8e8  of  defendant's  wife,  40/ 
statement  of  claim  ia.  action  to  recover  money  paid  in  settlement  of  bets, 

408 
statement  of  de.fenrje  to  precc<ling  claim,  408 
staleirujU  of  claim  in  action  for  money  lent,  408 

iftatcmeiit  of  claim  in  action  for  money  lent  and  compound  interest,  408 
stcUement  of  claim  in  action  for  balance  of  money  lent,  repayable  by  instal- 
ments, 409 
stateitietU  of  claim  in  action  for  money  had  and  received  by  defendant  for 

use  of  plaintiff.  409 
statemeTit  of  claim  in  action  to  recover  illicit  profit  made  by  an  sj^ent,  409 
statement  of  claim  in  action  to  recover  money  deposited  with  stakefaohler  to 

abide  the  event  of  a  wager,  409 
statement  of  claim  in  action  for  money  which  defendant  received   for 

plaintiff,  410 
statement  of  claim  in  action  to  recover  money  obtained  by  fraud,  410 
statement  of  claim  in  action  to  recover  money  paid  by  mistake,  and  in 

ignorance  of  facts,  410 
statement  of  claim  in  action  to  recover  money  extorted  by  threaU,  411 
statemeiU  of  claim  in  action  to  recover  money  extorted  by  a  creditor  in  the 

course  of  bankruptcy  proceedings,  411 

MORTCfAGES.    See  Recovery  of  Land. 

when  mortgagee  may  enforce  payment  and  mortgagor  claim  to  redeem, 

412 
power  of  mortgage  after  default  in  payment,  to  pursue  concurrently  all 

legal  and  equitable  i-emedies,  412 
right  to  sue  oii  covenant  seldom  exercised,  412 
powers  of  Appointing  i-eceiver  under  Conveyancing  and  Law  of  Property 

Act,  1881,  412 
liquidating  through  receiver  seldom  resorted  to,  wive  as  nncillary  to  fore- 
closure action,  412 
objections  to  mortgagee  entering  into  possession  of  mortgaged  property, 

412 
objections  to  transfer  of  debt  and  securitv  bv  mortgagee  to  a  third  party, 
412 
mortgagor  not  bound  by  statements  of  accounts  by  mortgagee  nnd 
transferee  behind  his  back,  412 
usual  practice  for  mortgagee  who  cannot  obtain  payment,  412 
practice  before  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  25, 

412 
provisions  of  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  25,  as 
to  foreclosure  and  redemption,  412,  413 

right  of  person  entitled  to  redeem  to  have  oi*rler  for  sale  instead  of 

for  redemption,  412 
power  of  Court  in  certain  cases  to  direct  sale  of  mortgaged  property, 

413 
power  of  Court  in  action  by  person  interested  in  right  of  redemption, 
and  seeking  a  sale  to  direct  ])Iaintiff  to  give  security  for  costs,  and 
to  give  conduct  of  sale  to  any  defendant,  413 
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power  of  Court  to  dire<it  sale  without  ^nreTiously  determiDing  priori- 
ties of  incumbrancers,  413 
section  to  apply  to  action  brought  before  or  after  commencement  of  Act, 

413 
enactment  repealed  by  section,  413 
extension  of  section,  413 
Court  may  direct  sale  at  any  time  before  foreclosure  absolute,  413 
power  of  Court  to  direct  sale  does  not  affect  right  of  foreclosure,  413 
])reference  of  Court  to  sale  rather  than  foreclosure,  413 
remedy  of  mort^^ee  in  equitable  mortgages,  413 
Court  usually  directs  sale  not  foreclosure  against  Crown,  413 
also  where  mortgagee's  duty  conflicts  with  his  interest,  418 
practice  of  sales  by  Court  now  regulated  by  Order  XLL,  rules  1  —6,  413 
where  decree  for  foreclosure  is  made,  payment  to  be  made  at  appointed 

day,  413 
otherwise  foreclosure  made  absolute,  413 
time  for  payment  may  be  enlarged,  413 
if,  after  ioreclosure  made  absolute,  mortgagee  sues  mortgagor  on  his  per> 

sonal  covenant  he  **  opens  the  foreclosure,"  413 
mortgagee  after  selling  the  foreclosed  estate,  cannot  sue  the  mortgagor  on 

personal  covenant,  414 
altter,   if  he  sold    under  power  of   sale,    not  as   owner   of  foreclosed 

estate,  414 
foreclosure  will  be  opened  if  obtained  by  peijury  or  fraud,  414 
if  security  is  iusufficient,  mortgagee  generally  has  conduct  of  sale,  414 
aliteTf  mortgagor  generally  conducts  sale,  414 
redemption  suite,  414 

who  may  redeem,  416 
in  actions  for  redemption  offer  to  pay  what  ia  due  implied,  414 
defences  to  action  for  redemption,  414 
mortgagor  cannot  question  title  he  gave  to  mortgagee,  414 
mortgagee  cannot  deny  title  of  mortgagor,  414 
but  may  show  that  jilaintiff  is  not  mortgagor's  successor  in  title,  414 
defence  under  statute  4  &  5  Will,  ic  Mary,  c.  16,  that  mortgagor  concealed 

prior  mortgage  when  he  mortgaged  to  defendant.  414 
under  mortgage  deed,  money  not  payable  until  certain  time  elapsed,  414 
attempts  to  limit  right  of  redem]»tion,  disapproved,  414 
when  right  to  redeem  lost  by  Statute  of  Limitations,  414 
to  bar  statute  acknowledgment  must  be  given  to  mortgagor  or  person 
claiming  his  estate  or  agent,  414 
and  must  be  in  writing,  414 
right  to  redeem  pledge,   apart    from    statutes,    lasts    during-  pledgor's 

life,  414 
old  rule  that  right  to  redeem  cannot  be  barred  as  long  as  mortgagor  hold 

possession  no  longer  exists,  414 
as  to  avoidance  of  unconscionable  securities  taken  from  expectant  heirs^ 

414,  415 
and  money  lent  on  unconscionable  terms,  415 

as  to  principles  on  which  mortgagee  may  consolidate  mortgages,  415 
who  snould  be  parties  to  redemption  and  foreclosure  actions,  415,  416 

general  rule  that  all  i)ersous  interested  in  right  to  redeem  or  in  the 

security  should  be  joined,  415 
mortgagor  should  be  joined,  unless  estate  completely  diverted,  415 
where  mortgagor's  estate  vested  in  crown  by  forfeiture,  415 
assignees  of  equity  of  redemption,  415 
where  equity  of  redemption  is  settled,  415 

where  trustees,  they  sufficiently  represent  their  cestui  que  (rust, 
415 
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mortgagee  claiming  foreclosare  or  sale  must  join  sabseqnent  iucum- 

brancers  and  execution  creditors,  415 
and  usual  also  to  join  prior  incumbrancers  also,  415 
when  trustees  of  will  of  mortgagor  or  his  heir  or  devisee  must  be 

joined,  415 
when  legal  personal  representative  of  mortgagor  must  be  joined,  415 
since  Conveyancing  and  Law  of  Property  Act,  1881,  heir  or  devisee 

of  mortgagee  no  longer  a  party  to  action  for  redemption,  416 
personal  representative  alone  of  mortgagee  can  give  valid  receipt  and 
convey  the  mortgaged  estate,  416 
rate  of  interest,  416 

if  certain  rate  chai*ged  in  mortgage  deed,  and  a  higher  rate  in  default 
of  punctual  ]myment  of  former,  lower  rate  omy  allowed  by  the 
Court,  416 
but  if  higher  rate  reserved  and  lower  rate  payable  in  event  of  punctual 
payment,  fonner  can  be  charged,  in  default  of  punctual  payment 
of  latter,  416 
even  though  mortgagee  in  possession,  416 
proviso  that  in  default  of  punctual  payment  of  one  instalment  of  debt 
payable  by  instalments,  whole  debt  should  be  immediately  payable 
is  not  void,  416 
judgment  debt  carries  4  per  cent,  interest,  416 

mortgagee  not  confined  to  4  per  cent,  by  taking  a  judgment,  if  deed 
contains  usual  covenant  for  interest  payable  at  higher  rate,  416 
Forms : — 
»tatement  of  claim  in  action  for  foreclosure  or  sale,  412 
Ktniement  of  claim  in  action  for  redemption,  416 

s/atemeni  ofclaini  in  action  for  raising  portions  or  other  charges  on  laud,  417 
ataJonerU  of  claim  in  an  action  by  dowress  and  heir-at-law  of  mortgagor  for 

redemption  and  accounts  on  footing  of  wilful  default,  418 
stcJemerU  of  defence  to  preceding  claim,  allegiui;  appointment  of  receiver  by 
defendant  on  non-payment  of  interest  and  claimmg  second  mortgagee  to 
be  made  party,  418 
ataievient  of  claim  in  action  by  assignee  of  pawnor  claiming  to  redeem 

against  pawnee,  419 
MatemeiU  of  defence  to  preceding  claim,  alleging  agreement  in  writing  that 
article  should  not  be  redeemable  after  a  day  tmit  had  passed,  and  sale 
of  article  by  public  auction,  419 
shitement  of  claim  in  action  by  pawnee  of  stock  claiming  a  sale,  420 
statement  of  defence  to  preceding  claim,  alleging  agreement  that  rejNiyment 

not  required  before  certain  day,  420 
ftfatement  of  claim  in  action  by  a  lender  claiming  execution  of  a  legal 

mortgage  by  a  borrower,  420 
statement  of  claim  in  action  by  a  wife  to  redeem  her  estate,  mortgaged  to 
secure  her  husband's  debt,  where  the  equity  of  redemption  has  been  by 
mistake  reserved  to  the  husband,  421 
statement  oj  cl&im  in  action  for  sale  and  distribution  of  proceeds  of  property 
subject  to  any  chaise  or  lien,  421 

ML'TL'AL  CREDITS.    Sec  Bankruptcy. 


NAVIGATION, 
Form  : — 
statement  of  claim  in  action  under  Lord  Campbell's  Act  for  negligent  navi' 
gation  of  barge,  433 

NECESSARIES.    See  Infants  ;  Husband  and  Wife. 
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NECESSITY, 

right  of  way.     See  Easembntk  ;  Trespass  to  Land. 

NEGLIGENCE.    See  Common  Carribss. 

onus  of  proving  negligence  usaally  on  the  plaintiff,  422 

iiyury  Cttused  by  mere  accident  not  actionable,  422 

any  negligence  not  sufiicient,  422 

negligeuce  niust  connect  itself  or  be  connected  by  evidence  iw^ith  the 

accident,  422 
when  negligence  may  be  inferred  from  mere  fact  of  occurrence,  422,  423 
when  master  liable  for  negligence  of  servant,  423 
master  only  liable  when  servant  going  about  master's  business,  420 
master  not  liable  for  the  wilful  and  malicious  act  of  servant,  42i 
employer  not  liable  for  negligence  of  contractor,  423 
unless  he  is  himself  bound  to  do  the  work,  423 
or  orders  work  to  be  done  which  may  be  injurious  to  neighbours,  423 
occupier  of  land  allovidug  poisonous  tree  to  grow  over  his  boundary  will  be- 

liaole  to  neighbour  for  cattlu  killed  by  browsing  on  the  branches,  424 
who  liable  for  accident  caused  by  premises  being  out  of  repair,  424 
jn-imd  facie  occupier  liable,  424 
landlord  liable  onlv  through  contract,  424 
or  misfeasance  for  letting  in  dilapidated  condition,  424 
relation  between  cab  proprietor  and  cab  driver,  424 
apart  from  statute,  master  not  liable  for  injuries  to  a  servant  caused  by 

negligence  of  fellow  servant  in  same  kiud  of  employment,  424 
nor  to  stranger  volunteering  assistance  to  servant,  424 
alUer,  where  consignee  of  goods  assisted  defendant's  servants,  424,  425 
to  free  master  from  liability,  servants  must  be  engaged  in  common  employ- 
ment at  time  of  accident,  425 
as  to  what  is  "  common  employment,"  425 
master  is  liable  to  servant  for  his  own  personal  negligence,  425 
and  for  that  of  representative  of  master,  425 

what  constitutes  personal  negligence,  425 
provibious  of  the  Employers'  Liability  Act,  18S0  (43  &  44  Vict.  c.  42).  42". 
when  master  liable  under,  for  comjKJUsation  for  death  of  or  injury  to  work- 
man, 425 
workman  or  his  representative  not  to  recover  more  than  three  years'  wages, 

425 
notice  to  be  given,  425 
when  action  to  be  brought,  426 
action  to  be  brought  in  first  instance  in  County  Court,  426 

power  to  move  into  the  High  Court,  426 
workman  may  contract  himself  out  of  the  Act,  426 

if  he  does  widow  cannot  recover  damages  under  Lord  Campbell's  Act,  426 
Defences,  426 

contributory  negligence,  426 

if  immediate  and  proximate  cause  of  injury  is  unskilfuluess  or  negli- 
gence of  plaintiff  he  cannot  recover,  426 
aliteTy  if  ordinary  care  on  defendant's  part  might  have  avoided  conse- 
quence of  plaintifTs  negligence,  426 
how  far  a  child  can  be  guilty  of  contributonr  negligence,  426,  427 
negligence  of  person  m  charge  of  child  deprives  latter  of  right  to 

remedy  for  injury  sustained,  427 
so  also  in  case  of  grown-up  person  confiding  himself  to  care  of  another, 
427 
at  common  law  no  remedy  where  person  was  killed  by  the  negligi'uce  of 
another,  427 
except  where  personal  estate  depreciated,  427 
]>rovi8ions  of  Lord  Campbell's  Act,  427,  428 

Y  Y 
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measure  of  damages  under,  427 

essential  conditions  to  be  satihtied  when  suing  tinder,  427 
action  to  be  brought  within  twelve  months,  427 
action  to  be  for  bene6t  of  some  one  of  class  specified  in  Act,  427 
negligence  on  part  oi  defendant  causing  death  of  deceased,  427 
actual  pecuniary  lots  to  some  one  of  class  specified,  427 

acntblCf  pecuniaiT  loss  need  not  be  averred  in  the  statement  of 
claim,  427,  428 
distinction  between  action  under  Lord  Campliell's  Act  and  that  for  depre- 
ciation of  personal  estate,  428 
both  actions  ma}'  be  brought  by  personal  representatives  in  respect  of  same 

negligence  against  same  defeuuant,  428 
money  received  by  plaintitf  on  an  occidental  insurance  policy  not  take:) 

into  account  in  reducti<  u  of  dama(;es,  428 
when  Court  will  grant  a  new  trial  on  ground  of  inadequncy  of  damages,  42S 
cases  of  negligence  and  nuisance  ii-equeutly  mixed  up,  437 
see  Nuisance. 

Forms  :— 

statement  of  claim  in  action  for  personal  iiijuiies  and  damage  to  carriage, 

422 
staiemetit  of  claim  in  action  for  personal  injuries  caused  by  negligence  of 

defendant,  424 
staiemenl  of  claim  against  a  Iniullord  for  personal  injuries  caused  to  plaintif 

by  the  dila|>idatcd  ^tate  of  the  demised  premises,  426 
statement  of  defence  to  preceding  action,  alleging  that  premises  were  not 

dilapidated  at  time  of  demise,  428 
statenwnt  of  claim  in  action  for  injui'y  to  cattle  owing  to  negligent  way  iu 

which  defendant  kept  Lis  land,  428 
statem^U  of  defence  to  preceding  claim,  alleging  that  cattle  were  trespassing 

and  that  plaintiff  was  guilty  of  contributory  negligence,  429 
reply  to  preceding  defence,  429 
statement  of  claim  in  action  for  injury  to  plaintiflTs  donkey  which  tic 

defendant  drove  over,  429 
defence  to  preceding  claim,  alleging  contributory  negligence  on  plaintiff's 

part,  429 
reply  to  preceding  defence,  alleging  that  if  there  was  contributory  negli- 
gence on  plaintiff's  part,  defendants  might,  by  ordinary  care,  have  avoided 

the  consequences  thereof,  429 
rejoinder  to  preceding  reply,  429 
stalenient  of  claim  in  action  by  a  workman  against  his  cmploj'cr  for  person;  1 

negligence  of  latter,  430 
staicment  of  claim  iu  action  by  woikniau  against  employer  under  Act  of 

1880,  430 
statement  of  defence  to  preceding  action,  alleging  provisions  of  the  Act  had 

not  been  complied  with,  and  that  defendant  had  contracted  himself  out 

of  the  Act,  430 
reply  to  preceding  defence,  alleging  that  jdaintiff  had  contracted  as  afore- 
said through  the  fraud  of  defendant,  and  that  defendant  had  not  juiid 

the  consideration  for  the  contract,  431 
rejoinder  to  preceding  reply,  431 
statement  of  claim  in  action  by  infant  by  her  next  friend,  for  personal 

injuries  caused  by  leaving  a  horse  unattended,  431 
staUmeiit  of  claim  in  action  against  contractors  and  their  employer  for 

negligently  conducting  building  operations,  431 
statement  ofdefnee  by  employers  to  preceding  claim,  431 
statiVH'.'f  of  defence  by  contractor  to  preceding  claim,  432 
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statement  of  claim  in  action  for  negligence  of  defendant's  servants  causing 

an  explosion,  432 
statement  of  claim  in  action  for  negligence  in  leaving  a  shaft  unfenced,  432 
statement  of  claim  in  action  for  damage  caused  by  a  collision  between  two 

ships,  432 
statement  of  claim  by  executor  under  Lord  Campbell's  Act,  for  death  of 

testator  through  negligent  navigation  of  barge,  433 
statement  of  defence  to  preceding  claim,  alleging  contributory  negligence, 

and  that  persons  for  whom  action  is  brought  nave  not  sustained  pecuni- 
ary damage,  433 
statement  of  claim  in  action  by  a  passenger  against  a  railway  company  for 

injuries  sutfered  in  a  collision,  433 
statem,ent  of  defence  to  preceding  claim,  bringing  money  into  Court,  434 
reply  to  preceding  defence,  434 
statement  of  claim  in  action  for  personal  injuries  by  defendant's  train  over* 

shooting  the  platform,  434 
statement  of  defence  to  preceding  action,  alleging  contributory  negligence, 

and  acceptance  by  plaintiff  of  a  sum  in  full  accord  and  satisfaction  of 

cause  of  action,  434 
reply  to  precediiig  defence,  alleging  that  acceptance  of  the  sum  was  only 

conditional,  and  that  condition  not  fulfilled,  434 
rejoinder  to  preceding  reply,  435 
statement  of  claim  in  action  against  railway  company  for  iiyury  to  plaintiff 

owing  to  the  defective  lighting  of  their  station,  435 
statement  of  defence  to  preceding  action,  alleging  that  plaintiff  was  drunk 

at  the  time,  and  contributory  negligence,  435 
stateTnent  of  claim  in  action  against  a  railway  company  for  allowing  their 

fences  to  go  down,  whereby  plaintiffs  cattle  were  injured,  435 

NEWSPAPER, 

statutory  protection  to  proprietors  of.     See  Defamation. 

NON-JOINDER  OF  PARTIES.     See  Parties. 

NOT  GUILTY, 

plea  of,  abolished,  except  not  guilty  by  statute,  53 — 55 

NOT  GUILTY  BY  STATUTE, 

defence  of,  when  may  be  pleaded,  54 — 55 

forms  of  statements  of  defence,  pleading.    See  Distress  ;  False  Imprison- 
ment. 

NOTICE  OF  DISHONOUR.    See  Bills  of  Exchange. 

NOTICE  TO  QUIT.    See  Recovery  of  Land. 

NUISANCE, 

where  indictable,  plaintiff  must  have  sustained  exceptional  damage,  436 

private  person  not  usually  justified  in  abating  a  nuisance,  436 

injury  tnrough  defective  fencing  by  or  near  public  path  or  highway,  436 

when  a  way  is  dedicated  to  the  public,  they  take  it  with  all  its  faults,  436 

rule  as  to  what  constitutes  a  nuisance,  436 

decisions,  436 

distinction  between  nuisances  to  property  and  those  infringing  on  personal 

rights,  436,  437 
merely  diminishing  pleasure  of  plaintifiTs  enjoyment  of  his  property,  is  not 

actionable,  437 
no  defence  that  defendant  only  made  reasonable  use  of  his  property,  437 
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cases  of  negligence  and  nuisance  frequently  mixed  up.  437 

distinction  between  cases  where  person  on  premuies  for  business  or  by 

permission  at  time  of  injury,  437 
liAnUity  of  occupier  of  dangerous  premises  to  mere  licensee,  437,  438 
liability  of  occupier  of  dangerous  premises  to  mere  visitors,  438 

reason  of  exemption  of  occupier  ftom  liability  for  negUgence  of  serrant,. 
438 
rule  that  occupier  of  land  liable  for  nuisance  thereon  much  modified,  438 
many  exceptions  to  rule,  438 

vhcu  nuisance  created  by  servants  of  contractor,  438 
immediate  employer  of  person  causing  injury  liable,  438 
exceptions  to  rule  that  contractor  liable,  438,  439 
owner  of  land  not  liable  for  nuisance  on  it  after  letting,  439 
alitcr,  if  he  lets  land  with  nuisance  on  it,  439 
landlord  is  liable  for  nuisance  arising  from  non-repairs,  if  he  is  bound  to 

repair  or  retains  control  over  repairs,  439 
or  if  nuisance  is  the  result  of  mode  of  occupation  contemplated  by  demise, 

439 
us  to  where  nuisance  arises  from  non -repair,  landlord  not  being  bound  to 

repair,  439 
proprietor  of  collected  water  not  liable  for  escape  of  it  by  nnusnal  rainfall, 

439 
a  public  sanitar}*^  authority  which  does  not  act,  but  merely  allows  a  system 

of  drainage  to  continue  whereby  a  stream  is  polluted,  semble^  not  liable 

in  damages  or  to  an  injunction,  439 
remedy  aemble  by  mandamtui  to  compel  defendants  to  do  their  duty,  439 
where   plaintiff  entitled   merely  to  a  reversionary  interest  in  property 

affected  by  nuisance,  439,  440 
immediate  tenant  should  be  joined  as  co-plaintiff  with  the  reversioner,  440 
title  of  pleadings  where  action  is  information  by  the  attoniey-general  in 

the  relation  of  the  plaintiff  in  case  of  a  public  nuisance,  440 
as  to  injury  to  a  dwelling-house  by  sap])ing  its  foundations,  441 
as  to  iiyury  caused  by  defective  drains.  443 
as  to  nuisance  caused  by  placing  soil  against  a  wall  adjoining  plaintiff's 

house,  444 

FoiiMS  : — 
statement  of  claim  in  action  for  nuisance  by  smells  and  for  an  injunction, 

436 
sfotemcrU  of  claim  in  action  fur  nuisance  by  }H)llution  of  water  and  for  an 

injunction,  438 
information  by  the  attorney-general  on  the  relation  of  the  ])Iaintiff  and 

action  by  plaintiff  to  restrain  a  local  board  from  causing  or  permitting 

the  pollution  of  a  stream  by  sewage  so  as  to  create  a  nuisance,  440 
gtatcTTtent  of  claim  in  action  for  injury  to  a  wharf  caused  by  iuiprojjerly 

stacking  l^ocks  of  granite  against  one  of  its  sides,  and  claiming  an 

injunction,  440 
statanerU  of  claim  in  action  for  injury  to  a  dwelling-house  by  sapping  its 

foundations,  and  claiming  an  injunction,  441 
sttiiement  of  claim  in  action  for  a  nuisance  on  a  highway  causing  damage 

to  plaintiff's  coach  and  horses,  442 
utilcmeni  of  defence  to  preceding  claim  alleging  that  defendant  wa3  acting 

in  performance  of  his  duty,  and  contributory  negligence  on  the  part  of 

the  plaintiff,  442 
atatnneni  of  claim  in  action  for  obstnicting  a  foot-path  by  means  of  which 

damage  was  caused  to  plaintiff,  443 
stnOmeiU  of  defence,  to  preceding  action  alleging  that  obstruction  was  for 

Ittwlul  jnu|08e,  and  coutrilmtory  negligence  on  plaintiff's  iwi-t,  443 
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auUeintnl  of  claim  in  action  for  (laiiiage  caused  to  a  ueiglibuur  by  defective 

dmiiis,  and  claiming  an  injunctiou,  443 
sta^'incnt  of  claim  in  action  tor  nuiisance  caused  by  dofondaut\s  }dacing  soil 

against  a  wail  ai^oiuing  plaintiti's  house,  and  claiming  uii  injunction, 

444 
sUiteiiient  of  cliim  in  action  for  nuisance  by  a  small-pox  hospital,  and 

claiming  an  injunction,  444 
iitatrniciU  of  cliiiui  in  actit)n  for  nuisance  caused  by  burning  bricks  and  by 

noises  from  steam  haninicr,  and  claiming  an  iniunction,  445 
slaleiiieiU  of  defc^i-x  to  preceding  claim,  alleging  that  plaintiffs  arc  estopped 

by  length  of  time  and  acquiescence  on  part  of  plaiutiif,  445 
statcmenl  of  claim  in  action  to  restrain  the  use  of  land  for  a  rifle  range, 

and  claiming  damages,  445 
statement  of  claim  in  action  for  nuisance  caused  by  flooding  plaiiitiirs  land, 

and  claiming  an  injunction,  446 
statement  of  £fence  to  preceding  claim,  alleging  that  defendant  acted  in 

necessary  sell-defence,  and  that  injury  to  plaintitf  was  caused  by  act  of 

tlod,  446 
statement  of  claim  in  action  for  nuisance  by  a  railway  company  iu  obstruct- 
ing plaintifl^s  right  of  way,  and  claiming  an  injunction,  44/ 
8t€Ltcmciit  of  drfcncc    to   luecfding  claim,    denying   planui.l's   till?   ami 

alleging  acquiescence  by  plaintiff,  447 

NUL  TIEL  RECOUD.     ^ec  Jiimimknt  (Dkfkmes.) 


OCCUPATION.     Ste  Usk  and  OccurATiox. 

OCCUriER, 

right  to  distrain  on  anything  found  trespassing  on  his  lainl.     Src  Di  niiEss. 


PARSONS.      Scr.  Ci.EllGYMAN'. 

PARTICULARS  OF  BREACHES  OF  PATENT.     See  Patents. 

PARTICULARS  OF  OBJECTIONS 

on  which  defendant  ivlies  in  action  for  infringement  of  patent.  Sec  Patents. 

PARTIES, 

how  described,  96 — 104 

where  either  party  has  a  title  or  dignity,  96,  97 

where  plaintilf  or  defendant  erroneously  described  in  writ,  100 

where  surviving  plaintiff  is  suing,  100 

whore  either  party  is  an  executor  or  administrator,  101 

where  either  party  an  executor  or  administrator  of  party  deceased 

since  writ  issueif,  101 
where  either  party  an  ailmiuistrator  during  minority  of  executor,  102 
where  husband  and  wife  plaintiff  or  defendant,  102 
where  husband  sues  or  is  ^ued  with  wife  as  executrix  or  administratrix, 

102 
where  plaintiff  is  an  infant,  102 
where  trustee  in  bankruptcy  or  liquidation  sues  or  is  sued,  1C2 

official  name  of  trustee  in  bankruptcy  under   Bankruptcy  Act, 
1S83,  102 
where  partnei*s  sue  or  are  sued,  102,  and  see  Paktnek!<. 
^here  corporation  sues  or  is  sued,  103 
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where  company  limited  or  unlimited  is  a  imrty,  103 
where  company  incorporated  by  statute  or  letters  pateat  a  party,  103 
where  banking  com]>any  aparty,  104 
importance  of  rules  as  to,  iu  pleading,  1 
outline  of  chapter  on,  1,  2 
actions  not  abated  by  marriage,  death,  or  bankruptey  of  either,  or  change 

in  estate,  pendente  liUt  101, 102 
changes  in  interest  through  marriage,  death,  bankruptcy,  or  pendente  lite, 
101 
service  of  order  to  add  parties,  102 
how  new  party  joined,  101 

light  of  plaintiff  at  initiation  of  suit  to  join  parties,  2 — 11 
who  may  join  as  plaintiffs,  2 
Order  XVI.,  rule  1:  2 
persons  suing  **  jointly,"  2 
persons  suing  **  in  the  alternative/'  3 

difference  between  Ibrmer  and  present  rules  illuitrated,  3,  4 
persons  suing  ** severally,"  4 

interpretation  of  word  **  severally,"  4 — 6 
decisions  and  commente  on,  4 — 7 
suggested  limitetion  to  application  of  rule,  6 
persons  suing  ropresentatively»  7 
Order  XA^.,  rule  9:  7 
one  of  plaintiff's  class  dissenting,  8 
who  may  be  maae  defendants,  8 

Order  XVI.,  rules  4—6:  8,  9,  11,  14,  25 

rules  7  and  11 :  8f  9 
defendante  in  the  alternative,  9 — 11 
decisions  on,  9 — 11 
commente  on,  11 
right  of  defendant  along  with  defence  to  join  ^larties,  11 
applications  by  either  party  during  progress  of  action  to  vary  parties,  11 — IS 
Order  XVI.,  rules  2,  7,  11 :  11—18.     And  see  infra,  •*  Striking  out 

Parties." 
misjoinder,  action  not  to  be  defeated  by,  11 
how  to  be  remedied,  12 
as  to  plaintiffs,  12 — 14 

l)Ower  of  Court  or  judge  on  application  of,  to  join  or  substitute  another 
as  plaintiff,  12,  13,  15 
decisions  on  Order  XVI.,  rule  2  :  13 
power  of  Court  or  judge  on  application  of,  to  join  other  defendante,  13» 
14,  17 
decisions  on  Order  XVI.,  rule  7:14 
commente  on  Order  XVI.,  rules  4  and  7  :  14,  17 
decisions  on  Order  XVI.,  rule  11  :  17 
as  to  either  party,  14 — 18 

general  powerb  of  Court  or  judge  to  vaiy  jjarties.  Order  XVI.,  rule  11 : 

14—18 
no  person  to  be  added  as  plaintiff  without  own  consent,  15,  16 

decisions  on,  16, 17 
when  Court  cannot  substitute  plaintiff,  15 
person  added  as  defendant  to  be  served  with  a  summons  or  notice  in  a 

prescribed  form,  15 
applications  to  vary  parties  to  be  made  before   trial   by  motion  or 
summons,  15 
at  trial  in  a  summary  manner,  15 
new  defendant  not  generally  added  without  plaintiff*s  consent,  16 
decisions,  16 
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VAUTIES— continued. 

defendant  joining  new  defendant  alon^  with  himself,  16 
defendant  improperly  joined,  Court  will  order  to  bo  struck  out,  16 
as  to  third  parties  applying  to  be  made  plaintiffs  or  defendants,  18 
striking  out  parties  improperly  joined,  18 
plaintin  and  defendant  entitleti  equally  to  npply,  18 
defendant  may  be  struck  out  on  his  own  application,  18 
third  party  procedure.     Onler  XVI.,  rules  48 — 55  :  18,  21 

right  of  defendant  claiming  contribution  or  indemnity  against  third 

parties.     Order  XVI.,  rule  48  :  18 
third  party  notice,  18 

third  party  served  with  notice  to  enter  appearance,  19 
third  party  so  served,  in  default  of  appearance,  to  be  deemed  to  admit 

validity  of  judgment  obtained,  19 
right  of  party  so  making  default  to  apply  to  Court  or  a  judge  for  leave 

to  appear,  19 
right  of  defendant  suffering  judgment  by  default  to  enter  judgment 

against  third  party  making  default,  19 
third  party  making  default,  plaintiff  successful  in  action,  what  judg- 
ment to  be  entered,  19 
when  execution  to  be  issued,  19 
third  party  making  default,  plaintiff  successful  otherwise  than  by  trial 

what  judgment  to  be  entered,  19,  20 
third  party  appearing  pursuant  to  notice,  20 
proceedings  on  appearance,  20 

right  of  defendant  to  apply  to  Court  or  judge  for  directions,  20 
power  of  Court  to  give  third  party  appearing  liberty  to  de- 
fend, 20 
power  of  Court  as  to  costs  between  third  party  and  other  parties 
to  action,  20 
right  of  defendant  claiming  contribution  or  indemnity  against  co- 
defendants,  20,  21 
Order  XVI..  rule  55 — ilecisions,  21 
not  to  embarrass  plaintiff,  21 
decisions,  21 

PARTITION, 

power  of  Chancery  Division  to  order  partition  and  sale  of  property,  448 

provisions  of  31  k  32  Vict.  c.  40,  and  39  &  40  Vict  c.  17,  US,  449 

power  of  the  Court  to  dis(>cuse  with  service  of  decree  in  s^iecial  cases,  448 

as  to  parties  in  a  partition  action,  448 

as  to  iu({uirie8  made  in  paitition  action,  448 

as  to  notice  of  decree  or  order  on  hearing,  448 

who  to  be  served  with,  448 

power  of  Court  to  direct  a  sale  instead  of  a  division  of  the  property,  448, 

449 
sale  directed  on  request  of  persons  interested  in  a  moiety  of  the  property, 

449 
unless  objecting  parties  purchase  shares  of  parties  asking  a  sale,  449 
Court  cannot  destroy  provisions  of  will,  or  extinguish  overriding  trusts,  449 
8f.mble  tiiistees  may  represent  their  beneficiaries  in  action  under  Paitition 

Acts,  499 
order  for  sale  may  be  made  upon  admissions  in  pleadings,  499 
decree  may  be  made  for  partition  of  part  of  estate,  and  sale  of  rest,  499 
party  asking  for  sale  is  not  compellaDle  to  part  with  share  on  a  valuation, 

499 
costs  of  suit  usually  borne  by  parties  in  proportion  to  interests,  499 
costs  as  between  solicitor  and  client  taxed  ouly  by  consent,  499 


Mmienemt  fif  dmim  xbl  artioa  for  p«ztftioa  g^  »I«  of  ml  estate,  448 
iUd^^m^al  afdmm  ia  a*;tioa  lor  pArtiti*)«i  <w  wit  bj  petaops  entitled  to  more 
Chan  a  rmcAittj  of  tiu*  prop«Htj,  4^) 

FABXyHWHIP.     *<r  Paeties. 

tieacri^cioB,  wbere  partifee: »  soe  or  azc  siied,  102 

p«rtii«*T9  mar  now  sue  in  naise  of  firm  »t  accrmd  of  canae  of  actioa,  lOu 
person  carrying  oo  bonseas  in  name  of  firm  may  be  soed  in  tliat  name,  lOo 
name»  «>f  members  of  firm  <«xiing  to  be  Jeclareii  on  application  of  tlefen«Iaiit, 

10;! 
aetiaiis  involTing  taking  of  aecoimt«  or  tlianlvtioa  of  partnership  to  be 

broogbt  in  Cbaneerj  DiriBOttv  451 
Coort  vin  nsnallj  deiTee  damages  instead  of  specific  performance  of  A'^x^- 

ment  for  a  partnership,  451 
«ii£rr,  if  part  performance  and  contnct  for  ilefinite  time,  451 
Court  will  restrain  breach  of  partnendiip  articles  bj  injunction,  451 
how  pafftneiihip  terminated,  451 
when  dliaoiiition  decreet!  by  Court,  451 
when  receiver  and  manager  appointed  by  Court,  451 
when  suit  merely  for  arcoont.  account  will  only  be  directed  at  suit  of 

parties  complaining  up  to  commencement  of  action,  451 
principle  on  which  accoimt^  are  taken,  451 
co-portnership  in  profit;»  is  a  co-partnership  in  assets  by  which  they  are 

m»le,  451 
proriaions  of  Partnership  Act,  1865  {-t^  k  29  Vict.,  c.  86),  451,  452 
what  will  not  constitute  a  partnership  an«Ier  the  Act,  451,  452 
position  of  a  rendor  of  a  bnsineas  who  retains  part  profits  on  the  hatnk- 

mptcy,  &c,  of  purchaser,  452 
position  of  person  who  has  lent  money  to  trader  in  consideration  of  share 

of  profits  in  like  ca:*e,  452 
to  bring  case  within  statute,  where  loan  merely,  there  mosit  be  contract  in 
writing,  with  evidence  of  loan  on  face  of  it,  452 
parol  evidence  inatlmissible,  4.^2 
Act  not  literallv  constme*!,  452 
Act  applies  to  loan  made  on  personal  responsibility  of  trader,  not  to  loan 

made  on  the  secunty  of  the  business,  452 
actions  between  partners,  452 

partners  cannot  generally  sue  each  other  at  law,  452 
exceptions  to  the  role,  452 

where  partnership  dissolved  before  the  issue  of  the  writ,  452 
judgment  in  such  action  would  not  jier  se  bind  partner  who  hnd  rvtire^l, 

and  who  was  not  served  as  partner,  nor  admitted  in  pleadings  that  he 

was  or  had  been  adjudged  a  partner,  452 
where  writ  is  issued  iu  name  of  firm,  judgment  must  be  against  firm  and 

not  separately  a^inst   an  individual   member  thereof   who    has   madt 

default  in  appearing,  453 
form  of  proceedings  very  material,  453 
where  writ  issued  against  firm,  and  one  person  only  appeared,  and  claim 

delivered  and  judgment  signed  by  consent  against  such  person  sued  in 

name  of  firm,  on  discovery  of  another  member  of  firm,  plaintiff  was  not 

allowed  to  amend  judgment,  453 
where  change  in  constitution  of  firm,  creditors  of  old  firm  may  so  deal  with 

new  as  to  be  held  to  have  discharged  old  firm  and  acce|>ted  new  finn  as 

debtor,  453 
when  retiring  partner  liable  for  debts  contracted  after  his  retiremfnt,  45S 
retiring  partner  liable  on  ground  of  estoppel  only,  458 
where  action  and  judgment  (though  unsatisfied)  against  two  peiMitt  «l» 
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PARTNERSH  IV^-^coiUinued. 

had  borrowed  money  from  plaintifif,  it  is  a  bar  to  another  actiou  brought 

by  same  plaintiff  against  third   person,  afterwards  discovered   to  be 

interested  as  partner  with  the  former  defendants  in  the  business  for 

which  the  money  was  advanced,  453 
Forms  : — 
staUnwnt  of  claim,  in  action  by  executor  of  deceased  partner  for  an  account 

and  winding  up  of  partnership  business,  451 
sUUeitienl  of  claim  in  action  against  partner  for  breach   of  partnership 

articles,  453 
staienient  of  drftrux  to  preceding  claim,   alleging    condition    precedent 

unfulhlled,  454 
statement  of  claim  in  an  action  for  dissolution  of  a  partnership,.  454 
statement  of  claim  in  action  by  incoming  partner  for  dissolution  and  return 

of  premium  and  other  relief,  alleging  fraud  of  defendant,  454 

PARTY-WALL, 

injury  to  wall  by  adjoining  tenant  or  occupier,  claim  for.     See  Nuihance. 
statement  of  claim  by  one  tenant  in  common  against  another  for  dcstnictiou 
of  a,  559 

PASSENGERS.     Sec  Common  Cakkieu. 

PATENTS, 

provisions  of  46  k  47  Vict.  c.  57,  455—458 

form  of  application  for  patent,  455 

form  of  application  to  contain  declaration  that  applicant  is  in  iKKssession  ot 

an  invention  where  applicant,  or  if  joint  applicants,  one  or  more  of  them, 

claims  to  be  tnie  ana  first  inventor  or  inxentora,  and  for  which  patent  is 

desired,  455,  456 
must  be  accompanied  by  specification,  complete  or  provisional,  456 
what  desciibed  in  a  complete  specification,  456 
what  in  a  provi^sional  specification,  456 
duty  of  comptroller  and  examiner,  456 
comptroller  may  require  amendment  of  specification,  456 
appeal  from  comptroller  to  the  law  officer,  456 
law  officer,  if  required,  to  make  order  as  to  conditions,  kc  ,  on  which  the 

application  to  be  accepted,  456 
notice  to  applicant  on  acceptance  by  comptroller,  456 
when  second  application  of  similar  invention  made,  duty  of  examiner  and 

comptroller,  456 
where  snch  application  comprises  same  invention,  456 
where  grant  of  patent  opposed,  456 
notice  of  opposition  to  be  given  to  applicant,  456 
comptroller  to  decide  on  case,  with  appeal  to  law  officer,  456 
law  officer  to  decide  on  the  grant,  456,  457 
law  officer  may  have  assistance  of  expert,  457 
on  trial  of  action  for  infringement  or  revocation  of  patent,  and  on  appeal. 

Court  may  have  assistance  of  assessor,  457 
action  to  be  tried  without  a  jury  unless  Court  otherwise  order,  457 
remuneration  of  assesfor,  457 
particulars  of  breaches  to  be  deliveretl  with  statement  of  claim  in  action 

for  infringement  of  patent,  457 
particulars  of  objections  to  be  delivered  with  statement  of  defence,  457 
where  defendant  disputes  validity  of  patent,  what  particulars  must  state, 

457 
evidence  at  hearing,  457 
particulars  may  be  amended,  457 
as  to  costs  of  particulars  on  taxation,  457 
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in  action  for  infringement  of  patent^  Court  may  order  injanction,  inspec- 
tion or  account,  457 

Court  may  certify  validity  of  patent,  457 

effect  on  subsequent  action,  457 

person  threatened  by  another  for  breach  of  patent  right  may  briog  action 
against  latter  for  injunction  to  restrain  threats  if  aUeged  breach  was  not 
in  fact  an  infringement  of  right,  457,  458 

not  applicable  if  person  threatening  commences  and  prosecutes  action  with 
diligence  for  infringement  of  patent,  458 

what  amounts  to  infringement  of  patent  rights,  458 

Crown  cannot  be  guilty  of  infringement  of  patent,  458 
does  not  apply  to  contractors  uuder  the  Crown,  45S 

measure  of  damages,  458 

Defences,  458,  459 
denial  of  breach,  458 

prior  use  of  patented  article  is  no  novelty,  458,  459 
what  amounts  to  novelty,  459 
insufficiency  of  specification,  459 

as  to  construction  of  specification,  459 
non-registration  where  validity  of  assignment  in  question,  459 

assignee  may  sue  assignor  for  infriugcoient  before  registration,  459 
registration  relates  back  to  date  of  assignment,  so  as  to  include  interim 
infriugcmeuts,  459 
jurisdiction  of  judicial  committee  over  renewal  of  patents,  preserved  by 

46  &  47  Vict.  c.  57,  s.  25,  459 
under  Patent  Law  Amendment  Act,  1852,  s,  43,  when  Court  decided  that 
there  was  infringement,  but  held  that  patent  was  void,  it  refused  certi- 
ficate to  plaintiff  that  breaches  of  patent  by  defendant  had  been  proved, 
459 
under  new  Act  holder  of  an.unimpeached  patent,  who  issues  notices  against 
the  purchase  of  certain  articles,  as  being  an  infringement,  and  threaten! u? 
legal  proceedings,  not  liable  to  action  for  injury  done  to  vendor's  trade  if 
the  notices  were  bondjidc,  459,  460 
where  on  assignment,  assignee  covenants  for  himself  and  assigns  to  pay 
royalty,  subsequent  assignee  taking  with  notice  cannot  refuse  to  give 
effect  to  covenant,  460 

Forms : — 

statemetit  of  claim  in  action  for  injunction  against  and  damages  for  infringe- 
ment of  patent,  455 

atcUenietU  of  defence  to  preceding  claim  alleging  no  breach,  no  novelty,  and 
invention  not  useful,  457 

atcUcment  of  claim  in  action  by  assignee  of  patent  against  an  infringer  for 
an  injunction  and  an  account  of  profit,  459 

ftatctnent  of  defence  to  preceding  claim,  alleging  that  invention  not  new  nor 
useful,  and  specification  not  complete,  460 

reply  to  preceding  defence,  alleging  that  validity  of  patent  had  been 
certified  in  an  action,  460 

siatetneyit  of  eUaim  in  action  agninst  a  pei-son  claiming  to  be  a  patentee  and 
uttering  groundless  threats  of  legal  proceedings,  4dl 

PAWNBROKER.     See  Bailment. 

PAYMENT  INTO  COURT.     See  Pleadings;  Statement  of  Defence. 
Forms  : — 
defcn4x  of,  in  action  for  negligence  of  packers  in  packing  silk,  152 
defaux  of,  in  action  by  bankers  on  an  overdrawn  account,  154 
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PAYMENT  INTO  COURT— con<in«^. 
Form  s—  ixmtinued. 
defence  of,  in  action  by  shipowner  against  charterer  for  agreed  hire  of 

chartered  vessel,  208 
defence  of,  in  action  for  commission  by  a  house  agent,  222 
defence  of,  in  action  by  carrier  against  consignee  for  freight,  where  writ 

specially  endoi-sed,  and  no  statement  of  claim,  240 
defence  of,  in  action  for  libel,  262 
defence  of,  in  action  on  a  guarantee  for  due  payment  of  rent  and  fulfilment 

of  covenants  of  a  lease,  307 
defence  of,  in  action  agaiost  innkeeper  for  injury  to  goods,  327 
defence  of,  in  action  upon  a  life  policy,  347 
defence  of,  in  action   by  executrices  of  a  dentist  to  recover  charges  for 

supplyinj^  and  fitting  artificial  teeth,  395 
defence  of,  in  action  to  recover  money  paid  in  settlement  of  bets,  408 
defence  of,  in  action  for  not  accepting  shares,  620 
defence  of,  in  action  by  a  solicitor  upon  a  special  agreement  in  regard  to 

conveyancing  business,  532 
defence  of,  in  action  by  outgoing  tenant  against  incoming  tenant  for 

fixtures,  tillages,  &c.,  left  on  the  farm,  546 
defence  of  tender  and  payment  iuto  Court,  646 
defence  of,  to  action  by  owner  of  land  for  compensation  agreed  to  be  paid 

by  defendant  for  occupation  of  land  pending  a  sale  to  defendant,  683 
defence  of,  in  action  for  work  and  labour  on  a  builder's  contract,  694 
defence  of,  in  action  by  commercial  traveller  for  salary  and  commissions,. 

696 

PENALTY, 

where  penalty  created  by  statute  and  no  mention  as  to  who  may  recover 

it,  and  offence  is  not  against  individual.  Crown  onl}'  can  maintain  suit,  461 
to  enable  common  informer  to  maintain  action  for  statutory  penalty, 

interest  in  penalty  must  be  given  him  expressly  or  by  express  impli- 

catiou,  461 
penalty  under  Parliamentary  Oaths  Act,  1866  (29  k  30  Vict.  c.  19),  for 

acting  or  sitting  in  House  of  Commons  without  having  taken  the  oath 

can  he  sued  for  only  by  Crown,  461,  462 
actions  by  common  informers  for  own  benefit  to  be  brought  within  one 

year  of  the  incurring  of  penalty,  462 
action  by  ** party  grieved'  to  be  commenced  in  two  years,  462 
action  by  party  for  benefit  of  the  public  may  be  brought  after  two  years,  462 
instances  where  actions  are  given  for  penalties,  462,  463 
under  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  k  47  Vict. 

c.  1,  s.  33),  462 
under  Corrupt  Practices  Act,  1854,  462 
under  23  k  24  Vict.  c.  127,  s.  26,  462 

under  the  Pharmacy  Act,  1868  (31  k  32  Vict,  c.  121,  s.  15),  462,  468 
as  to  liability  of  coriK)rations  under  last-mentioned  Act,  462,  463 
under  the  Public  Health  Act,  1876  (38  A  39  Vict.,  c.  66,  schedule  2,  rules 
64  k  70),  463 
decisions,  463 
in  action  for  ]>enaltie8,  plaintiff  is  not  entitled  to  administer  interrogatories 

or  to  discovery  of  documents,  463. 
Forms : — 
statement  of  claim  in  action  for  penalty  of  £10)  a  day  against  a  member  of 

Parliament,  461 
statement  of  claim  in  action  for  a  penaly  of  £60  against  a  member  of  a 

local  board  who  is  concerned  in  a  contract  with  the  board,  463 
statenieiU  of  claim  in  action  for  penalty  for  selling  poisons  without  being 

registered,  463 
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PENSION, 

when  clergyman  may  get,  on  resignation,  221.     See  Clkhgtmax. 

VERFORMANCE.    Se€  Specific  Performance. 

PHYSICIANS.     Su  Medical  Mak. 

PILOT, 

claim  in  action  for  damage  for  collision  between  i»bi[ts.     Sre  Xkolirince. 

PLAINTIFF, 

course  open  to,  who  Irishes  to  take  exception  to  defendant's  defence.     Sec 
Pleadings  ;  Statement  of  Defence. 

PLEADINGS, 

general  priuciplea  and  rules  of  pleading  under  new  practice,  22 

names  of,  chaniced,  22 

iiow  to  be  delivered  in  first  instance,  94 

when  to  be  printed,  94 

rules  as  to  computation  of  time  for  delivering  generally,  95 

no  plMiding  to  oe  delivered  in  long  vacation,  95 

unlimited  power  of  extending  time  vested  in  Court,  95 

as  to  costs  of  apjilications  for  extension  of  time,  95 

effect  of  default  in  pleading.     See  infra,  Statement  of  Claim  ;   Si  aik- 

memt  of  Defence  ;   Reply. 
party  entering  action  for  trial  to  deliver  two  copies  at  office  where  f*ntere<l,  94 
no  pleading  subsequent  to  reply,  other  than  joinder  of  issue,  to  be  pleaded 

without  leave,  91 
stcUenierU  of  claim,  22 — 53 

forms  of  commencement  and  termination  of,  94 

as  to  venue  or  place  to  be  named  for  trial.     See  VENt'E. 

time  for  delivery,  95 

when  not  necessary,  93 

when  delivered  unueuessarily,  party  delivering  to  pay  cost^,  95 

if  plaintiff  fail  to  deliver  when  necessary,  defendant  may  apply  to 

Court  to  dismiss  action  for  want  of  prosecution,  95 
writ  sometimes  statement  of  claim,  Order  III.,  rule  6  ,*  Order  XX., 

r.  la :  22 
when  writ  may  be  a  statement  of  claim,  23 
special  indorsement  on  writ,  23 

indorsement  for  amount  claimed  for  debt  and  oosts,  23 

what  amounts  to,  23,  24 

decisions,  23,  24 

remedy  of  defendant  dissatisfied  with  indoratement — 

under  Order  XIX.,  rule  7,  to  apply  for  further  and  better 

particulars,  24 
under  Order  XXV.,  rule  2,  to  raise  point  of  law  in  his  de- 
fence, 24 
as  to  venue  or  place  to  be  named  for  trial,  24.     See  Venue. 
signature  of  counsel  if  settled  by  counsel,  24 
/orm  of  fftatcmenl  of  claim — 

right  of  plaintiff  to  join  several  causes  in  the  same  action,  subject  to 
power  of  Court  to  onler  them  to  be  tried  separatclv.     Order 
XVIII.,  rides  1—5  :  24 
exceptions  to  right  of  plaintiff  to  join  several  causes,  24,  25 
recovery  of  land,  25 
decisions,  25 

application  for  leave  to  join — time  for,  25 
claims  by  trustee  in  bankruptcy,  25 
claims  by  or  against  execntor  or  aJininistrator,  25 
as  to  joining  plaintiffs  or  defendants.     Sec  Pasties. 
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form  of  atatenumt  of  claim— continued, 

right  of  plaintiff  to  vary  statement  of  claim  without  amending  inilorse- 

ment  on  the  writ,  26 
maijcrial  facts  to  be  stated  in  a  summary  form,  26,  27 
prolixity  in,  forbidden,  26 

power  of  taxing-master  as  to  costs  occasioned  by  prolixity,  26 
result  of  not  stating  all  the  material  facts,  27 
all    nuUerial  facts,    and   those  alone,   must    be    stated — decisions, 

27—88 
statement  of  claim  embarrassing  owing  to  plaintiff  failing  to  set  out 

material  facts,  28,  32,  34,  37 
material  facts  showing  how  plaintiff  affected  by  defendant's  wrongful 

conduct,  to  be  set  out,  34,  35 
plaintiff  must  make  a  conBecntive,  brief  and  summary  statement  of  tlie- 

facts  on  which  he  relies,  38 
object  of  pleading  for  each  party  to  be  prepared  to  meet  case  of  other^ 

38 
rules  to  secure  conciseness,  27,  88 — 44 
evidence  not  to  be  pleaded,  38,  39,  44 

material  facts,  evidence  of  material  fact — distinction,  38,  39 
decisions,  38,  89 
effect  of  documents  merely  to  be  stated,  33,  89,  42 

except  where  precise  words  are  material,  83,  39 — 42 
action  for  libel — decisions,  40 — 42 
misrepresentation  in  written  document,  43 
malice,  fraud,  &c.,  where  only  an  element  in  action*  to  be  merely 
alleged  as  a  fact  without  setting  out  circumstances  from  which 
inferred,  42 
where  misrepresentation,  fraud,  &c.,  is  foundation  of  action,  par- 
ticulars thereof  to  be  given,  42 
notice  to  be  merely  alleged  as  a  fact,  43 

unless  the  form  terms  or  circumstances  be  material,  43 
contract  or  relation  arising  from  or  to  be  proved  by  letters,  conversa- 
tions, or  other  circumstances,  to  be  alleged  as  a  fact;  and  letters 
to  be  referred  to  generally,  82,  83,  43 
person  so  pleading  desiring  to  rely  in  the  alternative  on  more 
than  one  contract,  must  state  same,  43 
presumption  of  law  need  not  be  ])leaded,  43 

averment  of  performance  or  occurrence  of  all  conditions  precedent, 
necessary  for  case  of  plaintiff  or  defendant,  implied,  44 
unless  performance  or  occurrence  contested,  44,  75 
where  account  stated  is  cause  of  action,  must  be  alleged  with  par> 

ticulars,  44 
where  account  stated  is  only  evidence,  not  to  be  pleaded,  44 
dates,  sums,  and  numbers  to  be  in  figures,  44 

where  particulars  necessary  and  exceed  three  folios,  fart  must  be 
stated  with  a  reference  to  full  particulars  delivered  or  to  be  deliverpcl 
with  the  pleading,  44 
rules  to  secure  conciseness,  45 — 53 
decisions,  45 — 52 
pleadings  no  longer  technical ;  now  show/ok^fo,  not  precise  legal 

form,  45,  46 
statement  of  claim  not  to  plead  facts  in  anticipation  of  defence, 
46-49 
reply  is  proper  place  for  meeting  defence,  47 — 49 
plaintiff  may  not,  in  his  reply,  raise  a  new  case,  49 
allegations  constituting  independent  ground  of  action  should 
not  be  introduced  in  reply,  49 
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form  of  statement  of  claim — caiUinvcd, 

scandalous  matter  not  to  be  pleaded,  49 
unless  it  is  relevant  to  the  issue,  49 
alternative  or  inconsistent  claims  for  relief  may  be  stated,  50 — 52 

decisions,  50 — 52 
facts  need  not  be  assic;ned  to  particular  prayer  for  relief,  52 
prayer  of  statement  of  claim,  53 
general  relief  not  now  claimed,  53 
venue,  unless  Middlesex,  to  be  fixed  in  claim,  53 
pleadings  to  be  signed,  53 

stdtcmerU  of  defence,  53 — 78 

forais  of  commencement  and  termination  of,  97,  98 
time  within  which  to  he  delivered,  97 
effect  of  default  in  delivering  within  time,  95,  96 
varies  according  to  circumstances,  95,  96 
general  issue  abolished,  54 

Krceptions — 
(1.)  **  Not  guilty  by  statute,"  54,  55 

cases  where  such  defence  may  be  pleaded,  54,  55 
(2.)  defendant  may  plead  possession  in  action  for  recovery  of  land, 
55 
unless  he  defends  on  equitable  grounds,  55 
inconsistent  defences  may  be  pleaded,  56 — 58 

power  of  Court  as  to  costs  on  improper  failure  to  admit,  56 
how  far  admissions  may  be  compelled,  56 
inconsistent  defences,  decisions  on,  56 — 58 
payment  into  Court  may  be  pleaded  with  denial  of  liability,  57,  58 
except  in  actions  founded  on  libel  or  slander,  58 
payment  into  Court  in  action  founded  on  bond  under  8  &  9  Will.  3, 
c.  11,  admissible  to   particular  breaches  only,  and  not  to  whole 
action,  58 
payment  into  Court  to  be  signified  in  defence  and  tlie  claim  in  respect 
of  the  payment  to  be  specified  therein,  58 
defendant  need  not  specify  in  defence  how  much  is  paid  in 
respect  of  encli  head  of  claim,  58 
money  ])aid  into  Court  as  condition  of  leave  to  defend  may  be  appro- 
priated by  defendant  to  whole  or  part  of  plaiutifTs  claim,  59 
mode  of  pleading  where  defendant  wishes  to  admit  allegation  in  previous 
pleading,  59,  60 
allegations  not  denied  taken  to  be  admitted,  59 
except  allegations  of  damages,  59 

admission  or  non-denial  of  right  asserted  by  plaintiff,  but 
w^hich  has  no  existence  in  law,  does  not  entitle  plaintiff  to 
judgment,  60 
mode  of  pleading  where  defendant  wishes  to  admit  part  and  deny  other 

])art  of  same  allegation  or  paragraph,  60 
mode  of  pleading  where  defendant  wishes  to  deny  allegations  in  claim, 

60—75 
how  allegations  must  be  denied  in  all  actions,  60 — 74 
(a)  must  bo  denied  specifically  except  damages,  60 
\h)  denials  must  not  be  evasive,  60 

(c)  when  contract,  promise    or  agreement  alleged.  Illegality  or  in- 
sufficiency to  be  specially  pleaded,  61 
decisions  on  these  rules,  61 — 73 

meaning  of  "not  specifically  denied"  in  Order  XIX.,  rule  13,  62 
defendant  must  state  precisely  what  he  means  to  deny,  68 — ^Q 
otherwise  his  denial  willbo  treated  as  evasive,  63 
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statement  of  defence— continued. 

when  defendant  must  not  only  deny  plaintiff's  statement  but  also  give 

the  version  he  intends  to  rely  on,  64 — 67 
denial  that  agreement  entered  into  by  himself  or  any  person  authorized 
by  him  is  not  sufficient  denial  that  he  authorized  a  xmrticular  pei'son, 
64—66 
meaning  of  "  point  of  substance  "  in  Order  XIX.,  rule  19  :  68 
general  denial  of  facts  stated  with  circumstances  insufiicient,  68 — 70 
bow  objection    raised  that  contract   not    made    according   to   legal 
formalities,  as  that  it  was  not  in  accordance  with  Statute  of 
Frauds,  71—74 
decisions,  71 — 73 
intention  that  defendant  means  to   rely  on   such   objection  must 

distinctly  appear  in  statement  of  defence,  72 
defendant  must  state  specifically  the  statute  he  intends  to  rely  on,  73, 

and  the  facts  which  bring  his  case  within  it,  73 
now  sufficient  to  state  that  section  of  Statute  of  Frauds  not  com- 
plied "with  (App.  D.  s.  4,  general  defences  of  new  Rules,  1883), 
78,  74 
how  allegations  must  be  denied  in  particular  actions  under  Order  III., 
rule  6  :  74,  75 
(a)  mere  denial  of  debt  in  action  for  debt  or  liquidated  demand  in 

money  under  Order  III.  rule  6,  inadmissible,  74 
(6)  in  actions  on  bills  of  exchange,  promissory  notes  and  cheques, 

defence  must  deny  some  matter  of  fact,  74 
(c)   in  actions  under  Order  III.,  rule  6,  (a)  and  (b),  disputed  matters 
of  fact,  from  which  liability  of  defendant  is  alleged  to  arise,  must 
be  denied,  74 
{d)  where  plaintiff  sues  in  representative  capacity,  such  character,  if 

disputed,  must  be  specifically  denied,  74 
defendant  disputing  performance  of  condition  precedent  must  specify 
the  condition  and  state  that  it  was  not  performed  by  plaintiff,  44,  75 
defendant  intending  to  rely  on  matter  not  appearing  ni  statement  of 

claim  must  set  it  out,  75,  76 
unless  it  would  not  take  opposite  party  by  surprise  or  would  not  raise 

new  issues  of  fact  not  arising  out  of  the  pleadings,  75 
defendant  relying  on  Statute  of  Limitations  may  allege  debt  barred  by 
Statute  (naming  it)  (App.   D.    s.   4,  of  new  Rules,  1883,  General 
Defences),  75 
defendant  relying  on  Statute  of  Frauds  may  allege  that  such  section 
(naming  it)  of  the  Statute  has  not  been  complied  with  (Appendix 
D.  s.  4  of  new  Rules,  1883,  General  Defences),  74,  75 
in  actions  for  libel  defendant  must  set  out  facts  on  which  he  relies  to 
show  justification  or  privilege,  76 
and  if  relying  on   bad  reputation  of  plaintiff  in  mitijjation  of 
damage  must  specificolly  allege  such  bad  reputation,  76 
defendant  must  set  out  new  facts  concisely,  76,  and  see  antCf  pp.  45, 

et  seq. 
and  will  be  liable  for  costs  caused  by  prolixity,  76 
defendant  may  plead  ground  of  action  arisen  after  action  brought,  76 
before  delivery  of  defence  w^ithout  leave,  76 
after  delivery  of  defence  by  leave  of  Court  or  judge,  76 
plaintiff  may  confess  such  defence  and  sign  judgment  for  costs  up  to  plead- 
ing of  such  defence  unless  Court  or  judge  otherwise  order,  76,  77 
denial  of  damage  implied  in  every  pleading,  77 

unless  expressly  admitted,  77 
no  plea  or  defence  to  be  pleading  in  abatement,  77 
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statenicid  of  .lefeiice — conlinved. 

course  for  defendant  wiuhing  to  join  as  co-defendant  a  person  jointly 
liable  with  him,  77 
demurrers  not  allowed,  77 
procefHlings  iu  lieu  of  demurrer,  77,  78 

})oiiit  of  law  may  be  raised  in  pleading,  77 

and  disposed  of  by  Judge  at  or  after  trial,  77 
or  by  consent  of  ]>arties  or  order  of  judge  or  Court  o:i  application 
of  party  before  trial,  77 
point  of  law,  how  stated,  77 

Court  or  judge  may  strike  out  pleadings  as  frivolous  or  vexatious,  7S 
diidaratory  judgments  or  orders  uiay  be  sought  in  action,  without 

objection,  that  they  are  merely  declaratory,  78 
Court  may  make  binding  declarations  of  right  whether  consequential 
relief  sought  or  not,  78 
how  ])laintifr  may  take  exception  to  defence,  78 
ns  disclosing  no  reasonable  answer,  78 
by  raising  point  of  law,  78 
ns  being  embarrassing,  78 
AS  being  evasive,  78 
by  submitting  at  hearing  that  evasive  denial  is  an  ndniission.  7S 

cmintrrdaim^  79 — 89 

form  of  commencement,  97 — 99 

where  third  party  added  as  defendant  with  plaintifl  on  counter- 
claim, 98 
when  counterclaim  can  be  pleaded,  79 — 84 

defendant  can  counterclaim  in  res^t  of  matter   unoonrp<'t»»d  with 
subject-matter  of  original  action,  79 
subject  to  power  of  Court  to  strike  out  counterclaim,  79 
decisions  on  power  of  Court,  79 
but  counterclaim  must  be  brought  against  plaintiff  in  same  character 

as  in  original  action,  79,  80 
defendant  may  join  as  parties  to  counterclaim  other  persons  than  the 

plaintiff  in  the  original  action,  80 
countei-claim  may  be  excluded  by  order  of  Court  or  jnd<;e  on  applira- 

tion  of  plaintiff  or  other  person  named  in  counterclaim,  80 
defendant  cannot  counterclaim  against  third  party  between  whom  and 
plaintiff  no  relation  exists,  80 
decisions,  80 
defendant  can  counterclaim  against  third  party  where  counten^laim 
raises  a  question  which  in  an  original  action  could  have  been  enforved 
against  plaintifl*  and  third  party,  81 
dt  f  endant  can  counterclaim  against  third  party  where  by  reason  of  \ip\ 
or  equitable  relation  between  parties,  facts  are  disclosed  wliich  raise 
(questions  forming  ground  of  counterclaim  against  ]>!aintiff,  and  also 
raise  qiiestions  between  defendant  and  third  party,  81,  82 
v.hcre  snnject  is  common  to  all  parties  attempted  to  be  brousjht  into 

suit,  82 
defendant  may  counterclaim  though  he  admits  plaintiff's  claim;  82 
Court  will  not  sign  judgment  on  admitted  claim  and  for  payme&t 
of  amount  thereof  into  Conrt  to  abide  result  of  action,  %i,  83 
no  objection  that  amount  of  counterclaim  exceeds  amouut  claioMd  ib 
original  action,  83 
in  such  cases  judgment  is  given  for  balance  if  counterdaim 
ceeds,  83 
no  objection  that  counterclaim  claims  an  amount  less  than 
by  plaintiff,  83,  84 
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quaere  whether  matter  arising  after  action  may  be  a  subject  of  counter- 
claim, 84 
defendant  may  counterclaim  separately  against  co-plaintiffs,  84 
qtucre^  can  third  party  brought  in  by  defendant  counterclaim  against 

defendant,  84 
plaintiff  in  reply  may  counterclaim  against  defendant's  counterclaim 
in  respect  of  matter  arising  after  writ  issued  but  before  defence  and 
counterclaim  delivered,  84,  544 
as  to  form  of  counterclaim,  84 — 89 

is  a  separate  pleading  from  defence  though  in  same  document,  85 
defendant  cannot  rely  for  purposes  of  counterclaim  on  facts  stated  in 

defence,  85 
decisions,  85 — 88 

such  facts  mnst  appear  in  body  of  counterclaim,  85 
but  facts  stated  in  pleadings  may  be  incorporated  by  reference  in 

counterclaim,  85 — 88 
principles  as  to  pleading  facts  similar  in  statement  of  claim  and 
counterclaim,  88 
reply,  89—91 

forms  of  commencement  and  termination,  99 
where  counter-claim  added,  99 
where  defendant  merely  denies  allegations  in  claim  or  sets  out  new  facts 
which  plaintiff  in  his  turn  merely  denies,  then  reply  is  merely  joinder 
of  issue,  89,  90 
if  no  reply  or  subsequent  pleading  deliveretl  within  period  allowed,  material 

facts  in  last  pleading  to  be  deemed  to  be  denied  and  put  in  issue,  89 
joinder  of  issue  in  reply  or  subsequent  pleading  operates  as  a  denial  of 
material  allegations  in  pleadings  on  which  issue  is  joined,  89 
facts  which  party  is  willing  to  admit  may  be  excepteii,  89 
wlicre  plaintiff  wishes  to  set  out  new  facts  to  meet  new  facts,  he  must 

pleait  them  specitically,  90 
pliiiiitiff  cannot  in  reply  set  up  a  new  case  or  new  claims,  90 
which  is  done  by  amendment  of  statement  of  claim,  90 
plaintiff  should  not  anticipate  defence,  but  suggest  facts  in  answer  in  his 

reply,  which  must  be  consistent  with  his  original  claim,  90 
where  defendant  has  pleaded  counter-claim,  a  reply  thereto  is  subject  to 

rules  as  to  statements  of  defence,  90,  91 
where  counter-claim  improperly  pleaded,  reply  may  be  mere  joinder  of 

issue,  91 
reply  of  third  partv  brought  in  by  defendant's  counter-claim  is  in  effect  a 
defence  to  defendant's  defence  and  counter-claim,  and  is  subject  to  rules 
as  to  statements  of  defence,  92 
Joinder  of  issue,  91,  92 

form  of  commencement  and  termination  of  rejoinder  where  counter- 
claim, 100 
last  pleading  which  can  be  pleaded  witliout  leave,  91 
where  no  counter-claim  ana  no  new  facts  set  up  by  plaintiff,  reply  is  i  ro- 
perly  joinder  of  issue,  91 
amendment  of  pleadings,  92,  93 

Slaintiff  may  amend  statement  of  claim  once  without  leave,  92 
efendant  may  amend  counter-claim  once  without  leave,  92 
costs  of  such  amendments  borne  by  party  amending,  92 
amendments  may  be  disallowed,  92 
plaintiff  may  not  amend  reply  or  defendant  his  defence  without  leave, 

92 
power  of  Court  or  judge  practically  unlimited,  92 
Court  of  Appeal  will  not  refuse  tointerfere  unless  matter  trivia\  98 

z  z 
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amendment  of  pleadings — 
leare  to  aineLd  not  genendly  refused  tinless  there  is  maJa  fides  in  [nrty 
applying,  93 
or  leave  would  woiic  injustice  to  other  side,  94 
amendments  raising  a  charge  of  fraud,  where  none  originally  pleaded,  not 
allowed,  94 

PLENE  ADMINISTRA  VIT.    See  Executors  and  Administrators. 

POLICE  CONSTABLE.    See  False  Imprisonment  ;  Malicious  Prosecution  ; 
Assault  and  Battery. 

POLICY.    See  Insurance. 

PRESCRIPTION.     See  Easements  ;  Trespass  to  Land. 

PRESENTMENT  FOR  ACCEPTANCE.    S<r€  Bills  of  Exchange. 

PRESENTMENT  FOR  PAYMENT.     See  Bilijs  of  Exchange. 

PRESUMPTION  OF  LAW, 
not  to  be  pleaded,  43 

See  Pleadings  (Statement  of  Claim). 

PRINCIPAL  AND  AGENT.     See  Agent. 
PRINCIPAL  AND  SURETY.     See  Guarantee. 

PRIVILEGE.    See  Defamation. 

forms  of  defence  of.    See  Defamation. 

PROBATE.    See  Executors  and  Administrators. 

PROMISSORY  NOTE.     See  Bills  of  Exchange. 

PROMOTERS  OF  COMPANIES.    See  Directors  of  Companies  ;  Misrepre- 
sentation. 

PROSPECTUS,  FRAUDULENT.     See  Misrepresentation. 

PUBLIC-HOUSE  KEEPER.    See  Innkeeper. 


QUANTUM  MERUIT, 

rent  due  on  footing  of,  to  be  proved  in  action  for  use  and  occupation,  5S0 

QUIET  POSSESSION. 

covenant  for.    Sec  Landlord  and  Tenant. 

QUI  TAM  ACTIONS.    See  Penalty. 


RAILWAY  COMPANIES.    See  Common  Carrier  ;  Negligence. 
REALTY.    See  Recovery  of  Land  ;  Sale  of  Land. 

RECEIVER, 

statements  of  claim  for  appointment  of.    See  Trusts. 
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pleadiugi  iu  actions  for  the  recovery  of  laud  now  necessary,  464 
no  other  cause  of  action  to  be  joined,  except  claims  for  mesne  profits 
arrears  of  rent,  or  double  value,  and  damages  for  breach  of  coutmct 
under  which  premises  are  held,  or  for  injury  done  to  the  premises,  464, 
465 
applies  to  counter-claims,  465 

a  person  having  a  merely  equitable  title  may  now  sue  for,  465 
equitable  defences  may  bo  pleaded,  465 
action  for,  may  now  be  tried  wherever  plaintiff  selects,  465 
persons  by  whom  suits  for  may  be  instituted,  465 
by  landlords,  465—467 

not  bound  to  prove  his  title  against  tenant,  465 

tenants  cannot  in  geneml  dispute  title  of  lessor  or  his  assignee,  465 

assignee  or  sub-tenant  of  lessee  equally  estopped,  465 

if  defect  of  lessor's  title  ap^iears  in  lease,  tenant  not  estopped  from 

showing  defect,  465 
proof  of  tenancy  and  termination  of,  465 
as  to  tenancy  at  will,  465,  466 

how  it  arises,  and  how  ended,  465,  466 
as  to  tenancy  from  year  to  year,  466 

how  created  and  how  terminated,  466 
notice  to  quit,  466 
as  to  tenancies  for  years,  466 

how  created  and  how  terminated,  466 
what  necessary  to  establish  where  landlord  proceeds  under  common 

law  rights,  466 
statutory  remedy  given  to  landlords  to  recover  possession  of  their 

property,  466,  467 
what  amounts  to  a  waiver  of  a  right  of  re-entry,  467 

as  to  waiver  of  a  forfeiture,  471 
under  Conveyancing   and  Law  of  I^operty  Act,  1883,  relief  against 
forfeiture  for  breach  of  covenant  freely  given,  467 
by  heirs-at-law,  467 

essential  averments  in  action  by,  467 
by  devisees,  467,  468 

what  essential  to  supiwrt  action  by,  467,  468 
in  the  case  of  copyholds,  467 
in  the  case  of  leaseholds,  467,  468 
oonimon  defences  to  actions  by,  468 
by  executors  and  administrators,  468 
by  mortgagees,  468 

where  mortgagor  is  in  possession  after  default,  468 

where  tliirtl  person  in  possession  by  a  title  ])rior  to  mortgage,  463 

mortgagee  of  undertaking  with  all  tolhi  of  a  railway  company  cannot 

recover  the  railway,  468 
mortgagee  of  turnpike  tolls  cannot  recover  in  ejectment,  468 

unless  power  to  moitgage  includes  land^  such  as  toll  houses  and 

gates,  468 
as  to  suits  for  recovery  of  such  property,  469 
by  execution  creditor,  468,  469 

when  third  party  iu  possession  of  lands  extended,  468 
no  judgment  to  affect  land,  until  delivered  in  execution,  469 
by  tnistees  of  bankrupt,  469 

by  i)arsons  for  recovery  of  glebe  land  and  rectory,  469 
what  allegations  necessary  in  statement  of  claim,  469 
liarson  cannot  eject  tenant  at  rack-rent  under  predecessor,  469 
such  tenant  entitled  to  hold  till  expiration  of  current  year  of  tenancy, 
and  then  quit  without  notice,  469 

z  z  2 
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nemhle^  sentence  of  suspension,  while  in  force,  prevents  poraon  bringing^ 

Riich  action,  469 
defendant  should  allege  suspension,  469 
what  averments  necessary  in  actions  for  recovery  of  land  when  plainti£r 

has  never  been  in  possession,  469 
when  plaintiff  has  not  necessary  information  he  should  apply  for  discoveiyp 

469 
defences  to  action  for,  469 

when  defendant  in  possession  by  himself  or  his  tenant,  it  is  sufficient 

for  him  to  plead  possession,  and  he  need  not  plead  his  title,  46£^ 

unless  defence  depends  on  equitable  estate  or  right,  469 

or  he  claims  relief  on  equitable  ground  against  right  asserted  by 

plaintiff,  469 

person  m  possession  and  not  landlord  is  made  defendant  in  action  for» 

469 
tenants  to  give  notice  to  landlord  of  writ  for  recovery  of  land,  469 
landlord  may  be  made,  with  leave  of  Court,  a  detendant  in  action  for, 

under  11  Geo.  2,  c.  19,  s.  18,  469 
what  included  in  word  '* landlord"  under  11  Geo.  2,  c  19,  469 
by  R.  S.  C.  1883,  Order  XH.,  Rules  26—28,  procedure  in  action  for, 
is  now  regulated,  469 
any  person  not  named  in  writ  may,  by  leave  of  Court  or  judge, 
appear  and  defend  on  showing  that  he  is  in  possession  by  himself 
or  his  tenant,  469 
p-'rson  appearing  to  defend  as  landlord  when  in  possession  by  tenant  only 

must  state  such  in  his  appearance,  469 
w  hen  person  hiis  obtained  leave  to  defend,  he  must  en^er  appearance  and 

give  notice  thereof  to  plaintiff,  469,  470 
defendant  may  limit  his  defence  to  part  only  of  property  mentioned  in 
writ,  470 
if  defence  is  not  limited,  defendant  is  deemed  to  defend  for  whole,  470 

Forms  :— 
atfUemerU  of  eUtim  in  action  by  landlord  against  tenant  whose  term  has 

expired,  or  tenant  from  year  to  year  whose  tenancy  is  determined  by 

notice,  464 
statement  of  claim  in  action  by  heir-at-law  against  stranger,  467 
statement  of  claim  in  action  by  public  trustees  to  recover  possession  of 

foreshore,  470 
statement  of  defence  to  preceding  claim,  pleading  possession  by  defendant  or 

his  tenant,  470 
statement  of  claim  in  action  by  lessor  against  lessee  to  re-enter  on  the 

demised  land  for  breaches  of  covenant,  471 
statement  of  defence  to  preceding  claim  pleading  possession  and  alleging 

that  no  statutory  notice  given,  and  waiver  by  plaintiff,  471 
sfaiement  of  claim  in  action  by  a  lessor  against  assignee  of  lease  to  recover 

possession  on  ground  of  forfeiture,  472 
stafcTnent  of  claim  in  action  by  lessee  of  an  eyot  for  recovery  of  the  same, 

472 
statcTnent  of  defence  to  preceding  claim,  pleading  possession  and  alleging 

a  prior  demise  to  defendant,  473 
8t4i  cmerU  of  claim  in  action  by  devisees  for  recovery  of  property  devised,  473 
statemefU  of  defence  to  preceding  claim  alleging  that  defendant  was  entitled 

under  a  marriage  settlement  and  pleading  possession,  473 
sfatfvient  of  claim  in  action  by  devisees  for  recovery  of  copyhold  land,  474 
statement  of  claim  in  action  by  ^ntee  of  the  i*ever8ion  against  assignee  of 

lease  for  recovery  of  land,  with  claims  for  damages  for  non- repair  and 

brf'itch  of  covenant  to  yield  up  jx)sse6sion,  475 


INDEX.  709 

KECOVERY  OF  LXls  D—amtwucd. 

staiemnU  of  drfcnce  to  preceding  claim  allof^ing  possession  at  request  of 
pUiutiff  i^entUng  renewal  of  lease,  475 

staUnicnt  of  claim  in  action  by  mortgagee  of  premises  to  recover  pos- 
session thereof  from  trustee  under  mortgagor's  liquidation,  476 

sUUement  of  claim  in  action  by  tnistees  of  a  settlement  for  recovery  of  lands 
held  by  them  on  the  trusts  on  account  of  breaches  of  covenant  by  leasee, 
476 

stntenicnt  of  claim  by  descent  in  action  for  recovery  of  land,  477 

state iMnt  of  claim  in  action  by  nephew  of  the  purchaser  on  ground  of 
advancement,  478 

RECTIFICATION    AND    CANCELLATION    OF    DEEDS    AND    OTHER 
INSTRUMENTS, 
early  jurisdiction  of  Court  of  Chancery  in  regaid  to,  479 
Court  would  oi'dor  instruments  absolutely  void  to  be  delivered  up,  479 

unless  nullity  was  patent  on  face  thereof,  479 
Court  would  not  interfere  to  cancel  voluntary  deed,  479 

unless  fraud  or  mistake,  etc.,  existed,  479 
absence  of  power  of  revocation  is  no  reason  for  cancelling  voluntary  deed, 

479 
Court  would  not  interfere  as  to  voidable  instniraents  at  suit  of  plaintitT 

who  had  been  guilty  of  fraudulent  conduct,  479 
when  Court  would  set  aside  voidable  instruments,  479.  480 
when  Court  would  order  roctificatiun  of  instuiments,  480 

in  rectification  of  marria^.  settlement  where  mistake  existed,  such 

mistake  must  in  general  be  common  to  husband  and  wife,  480 

where  settlement  of  wife's  proi>erty  and  husband  bound  to  fully  explain 

eflfect  to  wife,  rectiticatiou  was  decreed  at  instance  of  wife  on  death  of 

husband,  on  her  uncorroborated  parol  testimony,  480 

where  father  and  son  parties  to  voluntary  deed  were  ignorant  of  effect, 

Court  ordered  power  of  revocation  to  be  added,  480 
statement  of  claim  in  action  for  delivery  up  and  cuncellution  of  a  bill  of 
exchange  obtained  by  fraud  and  for  an  injunction  to  restrain  defendant 
from  negotiating  the  same,  479 
statement  of  claim  in  action  to  rectify  an  improper  settlement  executed  in 

ignorance  of  its  effect  by  adding  a  power  of  revocation,  480 
statement  of  claim  in  an  action  for  the  rectification  of  a  settlement,  481 

RECTOR.     See  Clekoyman. 

REDEMPTION,  ACTION  FOR.     See  Mortgage. 

REFERENCE.     See  Awaed. 

REJOINDER.    See  Pleadings. 

RELEASE, 

simple  contract  may  beforehreach  be  released  by  parol,  482 
even  when  in  writing  pursuant  to  statute  of  Frauds,  482 
but  if  in  writing  under  the  statute  cannot  be  varied  by  parol,  482 
nor  rescinded  and  another  contract  substituted  for  it,  482 
after  breach  liability  on  contract  can  only  be  released  by  deed,  482 
or  by  accord  and  satisfaction,  482 

or  by  valid  agreement  substituting  new  cause  of  action,  432 
a  cause  of  action  accrued  in  respect  of  a  tort  can  only  l>e  validly  released 

by  deed,  482 
how  far  one  debtor  may  be  released  without  his  co-debtor,  482 
discharge  in  bankruptcy,  etc.,  of  debtor  does  not  release  co-debtor,  482, 
483 
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limitation  as  to  tlie  generality  of  a  release,  483 
fraudi  &c.y  in  the  obtaining  of  the  release  to  be  specially  replied,  483 
PoRMS : — 
staictnenl  of  defence  in  an  action,  alleging  release  of  the  cause  of  action  by 

deed,  482 
reply  to  preceding  defence  alleging  that  plaintiff  was  induced  to  give  the 
release  by  fraudulent  misrepresentation  of  the  defendant,  483 

KEMUNERATION, 

of  assessors  in  trying  patent  cases,  set  Patents. 

KENT.    See  Distress  ;  Landlord  and  Tenant  ;  Recovery  of  Land  ;  Use 
AND  Occupation. 

REPAIR, 

covenant  to.     See  Landlord  and  Tenant. 

REPLEVIN.     See  Distress. 
what  it  is,  483 

when  a  person  may  replevy,  483 
may  under  19  &  20  Vict.  c.  108,  s.   65,  be  prosecuted  in  Uie  Superior 

Court,  483 
nature  of  replevin  bond  when  action  proceeds  in  Superior  Court,  483,  484 
procedure  in  replevin,  484 

]>laintiff  may  claim  the  specific  amount  of  the  bond  or  damages,  484 
c'lfect  of  defendant's  default  in  action  on  replevin  bond,  484 
when  plaintiff  claims  damages  merely,  484 
Forms :— 
stattnverU  of  claim  in  an  action  of  replevin,  483 

daUnvent  of  claim  in  an  action  against  a  bondsman  upon  a  replevin  bond, 
484 

REPLY.     See  Pleadings. 

RESCISSION.     Sec  Release. 
what  it  is,  485 

how  contracts  may  be  rescinded  or  varied,  485 
Form  :— 
slatemeiU  of  defence  in  an  action  on  a  contract,  alleging  that  the  contract 
was  rescinded  before  breach,  485 

RESERVATION  OF  EASEMENTS, 
must  be  express,  283. 
See  Easements. 

RETAINER.    See  Solicitor. 

REVERSION.     See  Trespass  to  Land. 

REVOCATION  OF  AUTHORITY  OF  AGENT.     See  Agent. 

REWARD, 

ottered  for  information  leading  to  conviction  of  felon  may  be  recovered,  485 
when  criminal  surrenders  himself  plaintiff  not  entitled  to  reward,  485 
whore  person  advertising  reward  fur  return  of  stolen  pro^ierty  states  that  no 
questions  will  be  asked,  he  is  liable  to  penalty,  485 
Forms  : — 
sUUenvetU  of  claim  in  action  for  reward  acconling  to  advertisement,  485 
statement  of  defence  in  pi-eceding  claim,  alleging  that  defendant  was  already 
possessed  of  all  the  material  information,  4S6 
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new  rule  as  to  declaratory  judgments,  486 

larger  in  its  operation  than  the  old  rule,  4S6 

decisions  upon  the  old  rule,  486 

when  Court  would  refuse  to  make  a  declaratory  decree,  486 

later  decisions  construed  the  rule  more  literally,  486,  487 

future  rights  will  be  declared  where  all  parties  auijuris^  487 

but,  strnhle^  not  where  all  parties  are  not  and  could  not  be  before  the 

Court,  487 
probable  intention  of  new  rule,  487 
Forms : — 
HtaUment  of  claim  in  action  for  declaration  of  intestacy,  486 
statement  of  claim  in  action  for  declaration  of  title  and  for  administration  of 

estate,  488 
sUUement  of  claim  for  a  declaration  to  charge  an  estate  with  repayment  of 

a  sum  of  money,  421 

SALE  OF  GOODS.     See  Tender. 

contract  for  sale  of  goods  need  not  generally  be  in  writing,  489 
exceptions  to  this  rule  under  4  th  and  17th  sections  of  the  Statute  of 

Frauds,  489 
essential  difference  in  the  evidence  of  the  contract  where  the  goods  are 

above  or  below  £10  in  value,  489,  490 
what  the  memorandum  under  the  statute  must  contain,  490 
effect  of  omission  of  price,  490 

where  memorandum  made  up  of  several  documents,  491 
as  to  signature,  491,  492 
what  sufficient,  491 
signature  by  agent,  491 
auctioneer  agent  for  both  parties,  491 
signature  of  broker  on  bought  and  sold  note,  421,  492 
how  far  broker  can  bind  buyer  and  seller,  492 
ns  to  acceptance  and  receix)t  under  the  17th  sect  of  the  Statute  of  Frauds, 

492,  493 
when  acceptance  of  part  is  sufficient,  so  as  to  remove  necessity  for  signed 

memorandum,  492 
when  acceptance  of  sample  sufficient,  492 
there  may  be  an  acceptance,  though  buyer  has  still  power  to  object  to  the 

quality,  &c.,  492 
so,  though  purchaser  has  not  had  an  opportunity  of  examining  all  the 

goods,  492 
so,  though  it  remain  open  to  purchaser  to  dispute  terms  of  contract  as 

alleged  by  vendor,  492 
constructive  acceptance  by  acquiescence,  492,  498 
there  can  be  no  acceptance  and  receipt  while  vendor's  lien  remain,  423 
delivery  to  carrier  named  by  vendee  is  not  acceptance  and  receipt,  493 
so,  delivery  on  ship  chartered  by  purchaser,  493 
earnest  or  part  payment,  493 

to  constitute  part  payment,  money  must  actually  pass,  493 
where  contract  is  within  the  statute  and  statute  is  not  complied  with, 
defendant  must  specially  raise  defence  of  statute  in  his  statement  of 
defence,  493 
vendor  not  generally  bound  to  deliver  goods  sold,  493,  494 

but  may  be  by  agreement,  493,  494 
time  of  delivery  not  generally  of  essence  of  contract,  494 
when  delivery  by  vendor  dispensed  with,  494 
where  goods  to  be  delivered  by  purcels  or  instalments,  refusal  to  accept 

one  does  not  exonerate  vendor  from  obligation  to  deliver  others,  494 
effect  of  purchaser's  insolvency,  494 
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measure  of  damages  where  rendor  has  failed  to  delirer,  494,  495 

purchaser  bound  to  accept  deliveiy  wheu  duly  tendered,  495 

what  is  sufficient  tender,  495 

where  larger  quantity  than  purchased  is  tendered,  purchaser  nuy  decline 

to  accept,  495 
so,  where  less  quantity  tendered,  495 

purchaser  cannot  refuse  a  good  tender  of  goods  made  within  the  proper 
time,  because  of  a  previous  tender  of  inferior  goods  having  been  made, 
495,  496 
partial  breach  of  contract  to  deliver  does  not  generally  justify  a  refusal 

to  receive,  496 
purchaser  not  entitled  to  tender  or  delivery  where  nothing  said  in  contract 

as  to  delirery,  496 
vendor  not  bound  to  tender  where  purchaser  intimates  that  he  will  not 

accept,  496 
effect  of  a  sale  "  on  arrival  '*  or  **  to  arrive,'*  496 
warranty  on  sales,  496,  497 

where  vendor  scILb  an  owner  "caveat  emptor'*  does  not  apply  as  to 

title,  496 
where  purchaser  has  opportunity  of  inspecting  goods  before  sale, 
"  caveat  emptor  "  applies,  496 
aliter,  if  no  such  opportunity,  496 
where  vendor  passively  acquiesces  in  deception  of  purchaser,  497 
as  to  stoppage  in  transitu^  497 
as  to  passing  of  proi)erty,  497 

title  by  purchase  in  maiket  overt,  is  good  against  the  world,  except 
the  true  owner  claiming  after  he  has  proaeenl^d  ti^e  thief  to 
conviction,  497 
where  goods  bojid  fide  bought  from  thief  revert  to  original  owner 
on  conviction  of  thief,  purchaser  cannot  claim  cost  of  keeping 
them,  497 

Forms  : — 

ataUmnmt  of  claim  in  action  by  buyer  against  seller  of  goods  for  delivering 
them  inferior  to  contract,  489 

aUUemnU  of  claim  in  action  by  buyer  against  seller  of  goods  for  not  deliTcr- 
ing,  491 

9t(Ue^iMnt  of  claim  in  action  by  creditor  against  principal  debtor  and  his 
surety  severally,  on  a  guarantee  for  goods  sold,  493 

statement  of  claim  in  action  against  a  surety  for  price  of  goods,  302 

statement  of  claim  in  action  against  vendee  for  not  accepting  delivery,  495 

staiement  of  defence  to  preceding  claim,  alleging  variation  of  contract  and 
default  by  plaintiff,  and  counter-claim  for  non-delivery  by  plaintiff,  497 

reply  to  prec»ding  defence  and  counter-claim,  498 

statement  of  claim  in  action  against  purchaser  for  not  accepting  delivery  of 
part,  and  for  price  of  part  accepted,  498 

statement  of  defence  to  preceding  claim,    alleging  that  goods  delivered 
already  were  inferior  to  sample,  499 

staiement  of  claim  in  action  for  not  accepting  goods,  and  for  demurrage,  &c., 
incurred  in  their  delivery,  499 

statement  of  claim  in  action  for  damages  for  delivering  goods  not  merchant- 
able, and  dangerous,  500 

statement  of  defence  to  ]»receding  claim,  alleging  inspection  of  goods  by 
plaintiff,  and  purchase  by  plaintiff  in  reliance  on  such  inspection  only, 

.   and  breach  by  plaintiff  of  agreement  to  refer  matters  in  dispute  to  arbi- 
trator, and  counter-claim  by  defendant,  500,  501 

statement  of  claim  in  action  for  refusing  to  accept  goods,  and  not  submit- 
ting dispute  to  arbitration  as  agreed,  501 
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Forms  :— 

statement  of  claim  in  action  for  balance  of  account  for  goods  soM,  and 
charges  for  certain  work  done  in  connection  with  them,  502 

titatement  of  defence  to  preceding  chiim,  alleging  fraudulent  misrepresenta- 
tion by  plaintiff,  and  counter-claim  for  return  of  a  bill  of  excliangc 
handed  by  defendant  to  plaintiff,  and  for  injunction  to  restrain  negotia- 
tion of  the  bill  of  exchange,  502,  503 

statement  ff  claim  in  action  for  goods  sold,  503 

statement  of  defence  to  preceding  claim,  alleging  that  goods  were  sold  sub- 
ject to  approval,  an(l  that  time  for  approving  or  disapproving  was  not 
expired,  and  counter-claim  alleging  that  defendant  has  disapproved,  and 
claiming  return  of  money  paid  in  aavance,  504 

statement  of  defence  (where  writ  has  been  specially  indorsed)  to  action  for 
price  of  a  boiler,  alleging  that  it  was  not  fit  for  the  purpose  for  which 
plaintiff  knew  it  was  intended,  and  counter-claim  on  a  warranty,  501, 
505 

stcUcToent  of  defence  to  action  (where  writ  specially  indorsed),  alleging  that 
the  goods  were  sold  on  an  unexpired  credit,  505 

statement  of  claim  in  action  for  not  delivering  goods  sold,  505 

statement  of  defence  to  preceding  claim,  setting  up  Statute  of  Frauds,  and 
alleging  rescission  of  contract,  and  plaintiff's  bankruptcy,  506 

SALE  OF  LAND, 

contracts  relating  to  land  must  be  evidenced  by  writing,  506 
when  plaintiff  can  proceed  by  a  specially  endorsed  writ,  506 
what  necessary  to  show  in  action  by  vendor  to  recover  pm-chase  money,  506 
measure  of  damages  in  action  against  purchaser  for  not  completing,  506 
measure  of  damages  in  action  by  purchaser  against  vendor  for  not  com- 
pleting, 506,  507 
what  damages  or  expenses  cannot  be  recovered  in  such  action,  507 
purchasers  cannot  generally  recover  damages  for  loss  of  bargain,  507,  508 
measure  of  damages  where  entitled  to  recover  for  loss  of  bargain,  507 
effect  of  agreeing  on  a  sum  as  ''  liquidated  damages,"  507 
premature  or  merely  speculative  expenses  cannot  be  recovered,  507 
where  vendor  innocently  misrepresents  acreage  of  property  sold,  purchaser 

cannot  after  completion  recover  damages  for  deficiency,  508 
Forms  : — 
statemcTit  of  claim  in  action  by  purchaser  for  deficiency  in  acreage,  506 
statement  of  defence  to  preceding  claim  alleging  completion,  that  defendant 

reasonably  believed  extent  of  acreage  was  correct,  and  that  it  had  been 

estimated  at  amount  named,  508 
statement  of  claim  in  action  by  vendor  of  land  and  house  against  purchaser 

for  breach  of  contract  claiming  damage  for  interim  depreciation,  508 
statement  of  defence  to  preceding  claim,  alleging  false  representation  by 

plaintiff  and  counter-claim  for  purchase  money  paid  and  damages  for 

oreach  of  contract,  509,  510 
statement  of  claim  in  action  against  purchaser  for  non-completion,  claiming 

loss  upon  a  re-sale,  510 
statement  of  defence  to  preceding  claim,  alleging  that  plaintiff  would  not 

appoint  a  valuer  to  fix  amount  of  purchase- money  according  to  agree- 
ment, 510 
statement  of  claim  in  action  for  damages  for  breach  of  contract  to  deduce  a 

good  title  and  convey  by  a  specified  day,  time  being  of  the  essence  of  the 

contract,  511 
statement  of  defence  to  preceding  claim,  alleging  waiver  by   plaintiff  of 

stipulation  to  deduce  a  good  title  and  convey  by  a  specified  day,  511 
^4ite7nent  of  claim  in  action  against  purchaser  on  an  agreement  to  assign  a 

lease,  claiming  liquidated  damages,  512 
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Forms :— 
statement  of  defence  to  preceding  claim,  alleging  that  amount  claimed  is  a 
penalty  and  not  liquidated  damages,  that  there  was  fraudulent  mis- 
representation by  plaintiff,  and  counter-claim  for  breach  of  contract  hv 
plaintiff,  512,  518 
statement  of  claim  in  action  for  recovery  of  deposit  paid  to  auctioneer  on 
the  vendor's  failing  to  complete,  513 

SAMPLE, 

sale  by.    See  Sale  of  Goods. 

SATISFACTION.    See  Accord  and  Satisfaction. 

SCANDALOUS  MATTER, 

not  to  be  introduced  in  pleadings.  See  Pleadings  (Statement  of  Claim). 

SCHOOL  MASTER, 

claim  against  for  excessive  chastisement  of  pupiL    See  Assault  and 
Battery. 

SCULPTURE, 

copyright  in.    See  Copyright. 

SEAWORTHINESS, 

warranty  of.     See  Insurance  (Marine). 

SEDUCTION, 

loss  of  services  the  foundation  of  the  action  for,  514 

qacere  is  pregnancy  essential  to  constitute  the  cause  of  action  ?  514 

material  averments  in  action  for,  514 

certain  cases  in  which  there  is  no  remedy  for  seduction  though  followed  by 

illness,  514,  515 
what  is  sufficient  evidence  of  serWce  to  entitle  a  parent  to  sue,  515 
difference  in  measure  of  damages  in  actions  by  master  and  father,  515 
defences  to  actions  for  seduction,  515 

denial  that  plaintiff  was  master  of  woman  at  time  of  seduction,  515 

denial  of  seduction,  515 

denial  of  illness  and  Ioas  of  service  resulted  while  in  plaintiff's  service, 

515 
Statute  of  Limitations  after  six  years  from  alleged  loss  of  service^ 

515 
that  plaintiff  encouraged  improper  intimacies  or  was  grossly  neglectful 

of  parental  duties,  515 
quaert  whether  latter  plea  is  not  rather  matter  in  reduction  of  damages, 
515,  516 
Forms  : — 
statement  of  claim  in  action  by  a  father  for  seduction  of  his  daughter,  514 
statement  of  defence  to  preceding  claim,  515 
rejily  to  preceding  defence,  516 

SELF-DEFFJ^CE, 

assault  in,  justifiable.     See  Assault  and  Battery. 

SEIURATE  ESTATE     See  Husband  and  Wife. 

SERVANT.    See  Wrongful  Dismissal. 

nuisance  created  by  servants  of  a  contractor.     See  Nuisance. 

injuries  to^  by  negligence  of  fellow-servants  in  common  employment.     See 

Negligence. 
malicious  or  wilful  acts  of.     See  Negligence. 
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SERVICE, 

action  for  loss  of.     Sec  Seduction. 

SET-OFF.    See  Pleadings. 

SHARES, 

statement  of  claim  in  action  for  callK,  516 

power  to  make  calls  usually  vested  in  tlic  directors,  516 

in  making  calls  directors  bound  to  conform  to  conditions  in  the  articles, 
516 

when  calls  may  be  made,  516 

when  transfer  is  made  and  registered  after  call  made  but  before  it  is  pay- 
able, aernblCf  the  tranferor  is  the  person  liable  in  action  for  the  call,  516 

interest  at  5  ])er  cent,  is  payable  on  shares  from  day  appointed  for  pay- 
ment until  actual  payment,  516 

defences  to  actions  for  calls,  516,  517 

statement  that  "no  further  calls  are  contemplated,"  516 
denial  of  right  of  directors  to  make  calls,  516 
that  directors  had  cxeixjised  power  in  informal  way,  516 
fraud  on  part  of  company,  if  defendant  at  once  repudiated  the  shares, 
516 

innocent  misrepresentation,  where  complete  difference  in  substance  between 
what  was  supposed  to  be  taken  and  what  was  taken,  517 

liow  far  fraud  is  a  defence  when  company  is  in  liquidation,  517 

person  duly  settled  on  list  of  contributories  of  company  and  on  whom  calls 
have  been  duly  made,  cannot  in  action  for  calls  by  liquidators  of  company' 
counter-claim  for  debt  or  damage  due  to  him  from  company,  517 

liability  to  pay  calls  is  in  nature  of  specialty  debt,  517 

consequently  Statute  of  Limitations  does  not  apply  till  after  twenty 
years,  517 

action  for  not  accepting  share,  517 

writing  not  generally  necessary  on  sale  of  shares,  517 

exceptions,  517 

as  to  customs  on  the  London  Stock  Exchange  in  sale  of  shares,  517 

person  dealing  on  Stock  Exchange  is  deemed  to  have  notices  of  its  usages^ 
517 

contract  for  sale  of  shares  not  rescinded  if  company  is  wound  up  between 
making  of  contract  and  execution  of  transfer,  517 

time  is  of  essence  of  contract  to  deliver  shares  on  a  particular  day,  517 

what  is  measure  of  damages  for  not  accepting  stock,  517 

action  for  not  delivering  shares,  517,  518 

measure  of  damage  in  such  action,  518 

where  shares  paid  for,  plaintiff  is  entitled  to  return  of  his  purchase  money, 
518 

time  is  of  essence  of  the  contract,  518 

plaintiff  need  not  prove  that  he  actually  tendered  price  of  shares  to 
defendant,  518 

mandamus  will  lie  against  a  chartered  company  to  compel  it  t^  plac^ 
plaintiff  a  shareholder  on  the  register  of  tlie  company,  523 

provisions  of  the  rules  of  1883  as  to  mandamus,  523 
Forms  : — 

statement  of  claim  in  action  against  a  shareholder  for  allotment-money  and 
calls,  516 

statement  of  defence  to  preceding  claim,  alleging  that  defendant  had  no 
notice  of  the  allotment  or  calls,  518 

statement  of  claim  in  action  for  calls  merely,  518 

statement  of  defence  to  preceding  claim,  alleging  fraudulent  and  material 
misrepresentation  by  plain liti' company,  and  that  defendant  immediately 
on  discovery  of  fraud  repudiated  the  shares,  and  counter-claim  for  money 
already  paid  for  shares,  519 
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SHAKES— continued. 
Forms  : — 

reply  to  preceding  defence  and  counter-claim,  alleging  that  muireprc!-cnta- 
tious  were  bond  fide  mode  by  plaintiffs,  519 

r^oinder  to  preceding  reply,  620 

staterMTU  of  claim  in  action  by  rendor  of  shares  against  purchaser  for  not 
accepting  shares,  520 

statement  of  defence  to  preceding  claim,  and  payment  of  sum  into  Cuurt,  520 

reply  to  preceding  defence,  620 

staieiment  of  claim  in  action  by  purchaser  of  shares  for  their  non-delivcrv, 
620 

stcUemejU  of  defence  to  preceding  claim,  alleging  that  company  was  a  joint 
stock  banking  company  and  that  the  contract  of  sale  was  not  made  in 
writing,  621 

reply  to  preceding  defence,  621 

statcTnent  of  claim  by  a  stock  broker  for  "differences,*'  521 

statement  of  defence  to  preceding  claim  and  counter-claim,  521 

reply  to  preceding  defence  and  counter-claini,  621 

utalemeni  of  claim  in  action  against  defendants  in  the  alternative  for  birach 
of  contract  to  take  debentures  alleging  warranty  by  one  defendant  that 
he  had  authority  from  other  defendant  to  make  contract,  522 

statement  of  defence  of  principal  to  preceding  claim,  alleging  no  authority 
on  part  of  wan-antor,  522 

statement  of  defence  of  warmutor  to  preceding  claim  denying  that  he  war- 
ranted that  he  had  authority  to  make  promise,  522 

staievient  of  claim  of  a  mandamus  to  allot  shares  in  a  railway  conii>auy,  523 

SHEEP, 

injuries  to,  by  dogs.     See  Fkrocious  Animals. 

SHERIFF.     See  False  Imprisonment  ;  Issue,  iN'raKPLEADEE. 

liable  for  acts  of  his  officers  in  the  execution  of  their  duty,  624 

but  not  where  they  act  coUusively  with  execution  creditor  without  the 

knowlege  of  sheriff,  524 
may  by  interpleading  obtain  order  protecting  him,  624 
generally  indemnified  by  order  of  Court  against  farther  proceedings,  unless 

guilty  of  some  improper  conduct,  524 
must  not  break  into  premises,  524 

but  semble  if  he  does  so,  validity  of  execution  not  impaired,  524,  525 
must  not  remain  on  premises  unreasonable  time,  525 
instances  of  actions  against  sheriff,  626 
solicitor  of  execution  creditor  not  liable  for  sheriff's  fees,  626 
Forms  : — 
statement  of  claim  in  action  against  sheriff  for  wrongful  execution,  624 
statement  of  claim  in  actiim  by  plaintiff  in  the  alternative  against  sheriff  for 

wrongful  execution  and  sale,  525 
statement  cf  defence  to  preceding  claim,  alleging  that  sheriff  was  acting  in 

accordance  with  a  wnt  duly  issued,  526 
reply  to  preceding  defence,  526 
statement  of  claim  in  action  against  a  sheriff  for  selling  with  undue  haste 

and  without  sufficiently  advertising,  526 
statement  of  claim  in  action  against  a  sheriff  for  a  false  return,  526 
statement  of  claim  in  action  against  a  sheriff  for  extortion,  527 

SHIPOWNER.     See  Charter  Party  ;  Bill  op  Lading. 

SLANDER.    See  Defamation. 

SMALL  POX  HOSPITAL, 

statement  of  claim  iu  action  for  nuisance  by,  444 
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SOLICITOR, 

what  essential  to  be  proved  in  action  by,  to  recover  for  professional  ser- 
vices, 627,  628 

1.  must  take  out  certificate,  627 

Law  List  is  priinA  facie  evidence  of  his  qualification,  528 

2.  retainer,  528 

need  not  be  in  writing,  528 

3.  that  business  for  which  retained  has  been  done,  528 

4.  that  bill  has  been  delivered  pursuant  to  6  &  7  Vict  c.  78,  s.  37,  528 

this  provision  must  be  complied  with  though  claim  admitted,  628 
cUUer  where  bill  of  exchange  given  for  amount  of  bill,  528 
bill  must  not  only  be  delivered,  but  left  with  defendant  for  examina- 
tion, 628 
delivery  to  defendant's  solicitor  sufficient,  if  he  himself  afterwards 

attends  taxation,  628 
delivery  to  one  of  several  persons  who  join  in  retainer  sufficient,  528 
solicitors  may  make  special  agreements  in  writing  as  to  remuneration,  628 
such  agreement  enforced  by  Court  on  motion  or  by  petition,  528 
where  such  agreement,  no  delivery  of  bill  necessary,  528 
agreement  as  to  costs  between  solicitor  and  client  must  be  signed  by  both 

parties,  629 
olicitors  may  sue  on  special  agreements  as  to  non-contentious  business  by 

44  &  45  Vict.  c.  44,  s.  8:  529 
defences  to  actions  by  solicitors  for  their  charges,  529 
denial  of  plaintiff's  qualification,  629 
denial  that  he  had  taken  out  certificate,  529 
denial  that  bill  had  been  delivered  where  there  has  been  no  special 

agreement,  529 
ilerual  of  retainer,  529 

denial  that  alleged  services  were  rendered,  529 
plaintiff's  negligence  no  defence  unless  it  deprives  defendant  of  all 

l)enefit,  529 
what  amounts  to  negligence  disentitling  solicitor  to  recover,  529,  530 
where  no  benefit,  solicitor  cannot  recover  costs  out  of  pocket,  529 
where  he  commenced  action  in  Court  which  he  should  nave  known  had 
no  jurisdiction,  and  which  was  restrained  by  prohibition,  held  not 
entitled  to  recover,  529 
wliore  he  has  done  useless  work,  he  cannot  recover  for  it,  530 
where  there  are  separate  charges  for  such  work,  and  for  beneficial  ser- 
vices, defendant  will  be  entitled  to  verdict  on  such  charges,  530 
advisability  of  making  a  solicitor  s  negligence  subject  of  counter-claim, 

530 
where  client  sued  by  solicitor  who  acted  as  agent  of  another  solicitor, 

client  may  plead  that  credit  given  to  principal  solicitor,  630 
quaere^  whether  since  Judicature  Acts  this  defence  would  avail,  530 
London  agent  cannot,  as  against  country  lay  client,  retain  moneys 
recovered  in  suit  by  him  to  satisfy  general  iMilanceof  an  account  due 
by  country  legal  client,  630 
actions  against  solicitors,  530,  531 
liable  for  gross  negligence  or  ignorance  only,  630 
definition  of  "gross  ignorance"  in  the  case  of  a  solicitor,  530,  531 
as  to  power  of  solicitors  to  enter  into  a  bond  fide  compromise  of  a  suit,  631 
general  ]K)wers  of  solicitors  over  suit,  531 

stipulation  in  special  agreement  under  38  k  34  Vict.  c.  28,  s.  4,  that  soli- 
citor not  to  be  liable  for  negligence  is  void,  631 
liubility  of  firm  of  fcolicitors  for  money  of  client  in  hands  of  a  member  of 

the  firm,  531 
so  where  bonds  are  deposited  with  solicitors,  in  ordinary  course  of  business^ 
and  stolen  by  one  partner,  631 
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SOIJCITOR— co»i^m««e/. 

lirm  of  solicitors  is  not  liable  for  money  entnistcd  to  one  of  its  members  as 

a  trustee,  531 
defences  to  actions  against  solicitors,  581 
deniiil  of  retainer,  531 
denial  of  breach  of  duty,  531 
denial  of  damage,  531 
Statute  of  Limitations,  631 

runs  from  broach  of  dutv  complained  of,  531 
unless  such  breach  fraudulently  concealed,  531 
operation  of  Statute  not  removed  or  suspended  by  acknowledge 
ment  in  this  action,  531 
solicitors'  lien,  532 
And  tee  Trover. 
have  lien  for  general  balance  on  client's  papers  which  they  hold  in  course 

of  their  business,  532 
summary  remedies  by  solicitors  for  their  costs,  532 

summary  remedies  against  solicitors  for  deeds  or  moneys  belonging  to 
client,  532 
Forms  : — 
staiemmt  of  daim  in  action  by  solicitor  for  his  costs,  527 
statement  of  defence  to  preceding  claim,  alleging  no  retainer,  express  agree- 
ment to  charge  for  costs  out  of  pocket  only,  that  no  signed  oill  of  costs 
was  delivered,  that  plaintifTs  services  were  useless,  and  thst  he  had 
arted  with  negligence  in  bringing  an  action  in  wrong  Court,  and  counter- 
claim for  damages  on  account  of  plaintiff's  negligence,  529 — 532 
rrply  to  preceding  defence,  alleging  that  it  was  a  nice  question  as  to  the 
jurisdiction  of  the  said  Court,  and  express  direction  by  defendant  to 
proceed  in  said  Court,  532 
irjoindcr  to  preceding  reply,  532 
atatement  of  claim  in  action  by  solicitor  upon  a  special  agreement  in  regard 

to  conveyancing  busmess,  532 
fafement  of  defence  to  pi-eceding  claim,  alleginn;  fraudulent  misrepresenta- 
tion by  plaintiff  and  payment  into  Court,  533 
reply  to  preceding  defence,  533 
sfalemeni  of  claim  in  action  against  a  solicitor  for  professional  negligence 

in  making  application  under  Order  XIV.,  533 
sfatement  of  claim  in  action  against  a  solicitor  for  professional  negligence, 

533 
statement  of  defence  to  proceding  claim,  alleging  notice  by  defendant  to 
plaintiff  that  former  would  not  act  further  unless  certain  sums  paid  for 
fees,  etc. ,  and  counter-claim  for  costs,  534 
r^fy  to  preceding  defence,  alleging  that  defendant  had  in  his  possession 

sufficient  money  from  the  plaintiff  for  the  purposes  mentioned,  535 
rejoinder  to  preceding  reply,  535 
state-mfnl  of  claim  in  action  against  solicitor  for  detaining  deeds  from  a 

client,  535 
statement  of  defence  to  preceding  claim,  alleging  defendant's  lien  on  the 

deeds  and  counter-claim  for  costs,  585,  536 
rejdy  to  preceding  defence,  alleging  express  agreement  by  defendant  to  do 

the  work  in  question  for  certain  sum,  which  plaintiff  has  paid,  586 
rejoinder  to  preceding  reply,  536 

.SPECIAL  CASE.    See  Issue,  Ixterpleadeb. 

.SPECIAL  DAMAGE, 

^.atement  of  claim  for,  195 

SPECIALLY  INDORSED  WRIT, 

claim  by.    See  Pleadings  (Statement  of  Claim). 
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SPECIFIC  PERFORMANCE, 

is  in  tlie  discretiou  of  the  Chancery  Division,  536 

what  contracts  the  Conrt  would  not  enforce,  536,  537 

no  defence  to  action  for,  that  by  Statute  of  Frauds  specific  performance . 
could  not  be  decreed  against  plaintiff,  536 

the  Chancery  Division  can  enforce  specifically  an  agreement  for  a  separa- 
tion and  for  a  compromise  of  a  divorce  suit,  537 

no  defence  to  action  for,  that  defendant,  though  he  understood  what  the 
words  of  agreement  were,  mistook  their  legal  effect,  537 

reluctance  of  Court  to  decree  specific  performance  of  an  ambiguous  agree- 
ment, 537 

etiect  of  a  negative  stipulation,  537 

qua^e  where  Court  can  enforce  specific  performance  of  agreement  to  sell 
medical  practice,  537 

distinction    between    seeking  and  resisting  specific  performance  in  the 
admission  of  evidence,  735 

julmissibility  of  parol  evidence  to  vary  written  contract,  537 

in  defence,  parol  evidence  on  ground  of  fraud,  mistake,  surprise,  or  acci- 
dent admissible,  537 

plaintiff's  case  must  be  free  from  all  circumvention  and  deceit,  537 

where  specific  performance  may  injure  third  person,  537,  538 

si>ecific  performance  of  contracts  relating  to  personalty    not   generally 
tiecreea,  538 

«jase8  where  specific  performance  of  contract  of  personalty  will  be  decreed, 
538 

where  part  performance  relied  on  by  plaintiff  to  supply  want  of  compliance 
with  Statute  of  Frauds,  538 

what  acts  constitute  sufficient  part  performance,  538 

as  to  effect  of  promises  to  leave  money  by  will,  538 

statute  is  no  defence  if  contract  was  not  i-educed  to  writing  through  the 
fraud  of  the  defendant,  538 

Court  may  decree  specific  performance,  where  misdescription  of  property 
sold,  and  give  compensation  to  party  aggrieved  by  mis-description,  538 

if   misdescription    substantial.   Court  may    refuse    specific    performance 
altogether,  538 

purchaser  can  generally  insist  on  specific  performance  with  abatement  for 
misdescription,  539 

Forms  : — 

itulcmetU  of  claim  in  action  for  specific  performance  by  vendor  against 

purchaser,  536 
dfftement  of  claim,  in  action  for  specific  performance  by  vendor  against 

purchaser's  executor,  538 
'tramples  of  defences  to  actions  for  specific  performance,  539 
■iUUenieiU  of  claim  in  action  by  purchaser  of  land  for  specific  performance 

and  damages,  540 
Htatement  of  defence  to  preceding  claim  alleging  mistake  by  defendant,  540 
t'epltj  to  preceaing  defence,  540 
statement  of  claim  in  action  by  vendor  against  purchaser  claiming  specific 

performance  of  a  verbal  contract  partly  performed,  540 
statement  of  defence  to  preceding   claim,  alleging  misrepresentation   by 

plaintiff,  541 
statement  of  claim  in  action  by  lessor  against  lessee  for  specific  performance, 

541 
statement  of  defence  to  preceding  claim,  alleging  misrepresentation  and 

concealment  by  plaintiff,  542 
stfUemcnt  of  claim  in  action  by  purohaser  of  a  picture  for  specific  perform- 
ance, 542 
statement  of  defence  to  preceding  claim,  542 
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STAKEHOLDER, 

money  paid  into  hands  of,  he  and  principal  haying  no  notice  of  bankraptcj, 
cannot  be  intercepted  by  trustee,  158 
See  Bankruptcy. 

STATUTE  OF  FRAUDS.    See  Pleadings  (Statement  of  Defence)  ;  Sale  of 
Goods;  Specific  Performance. 
sUUeitient  of  defence^  setting  up  Statute  of  Frauds,  306,  506 

STATUTE  OF  LIMITATIONS.    Set  Limitation  ;  Pleadings. 

STOCK.     See  Shares. 

STOCKBROKER.    See  Shares. 

STOPPAGE  IN  TRANSITU, 
definition  of,  543 
meaning  of  "  insolTent "  when  relating  to  right  of  stoppage  in  transUu^ 

543 
when  the  riffht  of,  is  lost,  543 
as  to  when  tne  transUus  is  at  an  end,  543 
right  of  vendor  after  purchaser  has  re-sold  goods,  on  notice  to  intercept 

the  sub-purchaser^s  purchase  money,  to  the  extent  of  his  own  unpaid 

purchase  money,  543,  544 
as  to  extent  of  rights  of  unpaid  yendor  to  stop  in  transitu  when  purchaser 

becomes  insolvent,  497 

For MS  : — 
stftt^iient  of  claim  in  action  against  a  railway  company  for  failing  to  stop 

in  transitu  when  ordered  bv  owner,  543 
statement  of  defence  to  preceding  claim,  alleging  no  notice  received  until 
after  deUvery  of  goods  by  defendants,  543 

STRIKING  OUT  PARTIES.    See  Parties. 

SUICIDE, 

effect  of,  on  policy  of  life  insurance,  342 
decisions  as  to  what  included  in  word,  342,  343 
See  Insurance  (Life). 

SUPPORT, 

taking  away,  from  foundation  of  house.     See  Nuisance. 
form  of  statement  of  claim  for.     See  Nuisance. 

SURETY.    See  Guarantee. 
SURGEON.    See  Medical  Man. 

SURRENDER  ACCEPTED.    See  Use  and  Occupation  (Defences). 

URVEYOR, 
Forms :— 
statement  of  claim  in  action  by  surveyor  for  services  rendered  in  connection 

with  a  projected  railway,  544 
statement  of  defence  to  preceding  claim  alleging  in  alternative  employment 
of  plaintiff  on  terms  that  defendant  should  not  be  liable  personally  to 
plaintiff,  544 
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TAXES, 

certain,  which  tcnuut  may  deduct  from  rent  next  accruing  due,  583 
entry  on  demised  premises  and  distress  for  land-tax  due  from  lessor  before 
demise  not  breach  of  covenant  for  quiet  enjoyment,  361 
Sec  Landlord  axd  Tenant. 

TENANTS.     See  Landlord  and  Tenant. 

right  of  plain titf  in  action  to  recover  arrears  of  rent,  and,  in  answer  to 
counter-claim  for  amount  due  on  valuation  as  out-going  tenant,  to  claim 
by  way  of  set-off  and  counter-claim  tithe  rent-cnarge  left  unpaid  by 
defendant  and  paid  by  plaintiff,  544,  545 
Forms— 

statement  of  elaim  in  action  by  landlord  against  tenant  for  rent,  544 

statement  of  defence  a, id  caioifer-elaim  for  value  of  hay,  &c.,  left  on  farm 
on  determination  of  defendant's  tenancy,  545 

irpft/  to  preceding  defence  and  counter-claim,  and  counter-claim  by  plaintiff 
for  further  half  year's  rent,  545,  546 

MaJemeiii  of  claim  in  action  by  out-going  tenant  against  incoming  tenant 
for  fixtures,  tillages,  &c.,  left  on  the  farm,  546 

statement  of  defence  to  itrcceding  claim,  alleging  award  according  to  agree- 
ment for  certain  sum  which  defendant  brings  into  Court,  546 

TENANT  IN  COMMON, 

when  one  may  sue  another  for  trespass  on  land  held  in  common.     Sec 
Trespass  to  Land. 

TENANT  IN  COMMON  OF  CHATTEL, 

when  one  may  sue  another  for  conversion  of,  or  injury  to.     See  Trover. 

TENDER.     -STcc  Sale  OF  Goods. 

when  a  good  defence,  546,  547 

under  the  new  rules  of  1883,  547 

with  defence  setting  up  a  tender  before  action,  the  money  alleged  to  be 

tendered  must  be  brought  into  Court,  547 
to  whom  tender  is  to  be  made,  547 
how  made.  547 

when  tender  (»f  lai^r  sum  bad,  547 
in  what  kind  of  money  to  be  made,  547 

money  must  generally  be  proiluced  and  offered  unconditionally,  547,  548 
qticere  whether  debtor  entitled  to  receipt,  548 
if  amount  is  £2  or  more,  receipt  must  be  given  under  83  k  34  Viet.  c.  99, 

8.  123,  548 
Form— 
statement  of  defence  pleading  tender  and  payment  into  Court,  546 

TERM  OF  YEARS, 

how  created.    See  Landlord  and  Tenant. 

TIME, 

for  delivery  of  pleadings.    Sec  Pleadincw. 

TIME  POLICIES.    See  Insurance  (Marine). 

TITLE, 

when  it  must  be  stated  in  actions  for  recovery  of  land.    Scs  Recovery  of 
Land. 

TITLEr 

sUiiidvr  of.    Sea  Dntamation. 

8  A 
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TITLE  OR  DIGNITY, 

to  be  stated  in  deacription  of  parties  iii  pleading,  96,  97.     Sec  Paktiss. 

TOLLS.    Sec  Market. 

TORTS, 

liability  of  infants  for.     Sec  Infancy. 

when  executors  liable  for  torts  of  testator.     Src  Execltoiih  and  Adxin* 

istrators. 
liability  of  husband  for  torts  of  wife.     See  Husband  and  Wife. 

TRADE  MARK.    Sec  Warranty. 

recent  legislation  as  to,  548 

registration  under  46  &  47  Vict  c.  57  uecessai^  liefore  owner  entitled  to 
Dring  action  for  infringement,  548 

how  far  registration  evidence  of  title,  548 

what  are  essential  particulars  of  a  trade  mark,  548 

trade  mark  to  be  assigned  only  in  connection  with  goodwill  of  the  par- 
ticular business  in  regard  to  which  it  has  been  registered,  and  to  be 
determinable  with  goodwill,  548 

imitation  of  trade  mark  will  be  restrained  by  injunction  if  likely  to  deceive 
ultimate  purchaser  of  goods,  548,  549 

whether  fraud  necessary  to  be  alleged  or  proved  in  action  for  protection  of 
trade  mark,  549 

injunction  will  be  granted  to  restrain  a  trader  sending  out  articles  of  his 
own  manufacture  in  bottles  bearing  name  of  another  trader  indelibly 
impressed  thereon,  even  though  tlie  former  place  on  the  bottles  a  label 
bearing  his  own  name,  549 

implied  warranty  in  the  case  of  a,  588 
Forms — 

staUment  of  claim  in  action  for  infringement  of  a  trade  mark,  claiming  an 
injunction,  548 

statefinent  of  defence  to  preceding  claim,  549 

reply  to  preceding  defence,  549 

sUUement  of  claim  in  action  by  assignee  of  a  trade  mark  for  its  infringe- 
ment, claiming  an  injunction,  549 

Miattitvent  of  claim  in  action  by  party  aggrieved  against  defendant  for 
counterfeiting  a  trade  mark,  591 

TRAVELLERS.    Sec  Innkeeper. 

TRESPASS  TO  GOODS, 

for  illegal  distress.     See  Distress. 
when  action  for,  lies,  550 
when  action  does  not  lie,  550 

plaintiff  must  have  actual  or  constructive  possession  of  chattel,  550 
fact  of  possession  19  prima  facie  evidence  of  right  to  possession,  550 
when  defendant  may  or  may  not  set  xiyijus  tertii,  550 
in  this  action  jury  may  give  damages  in  nature  of  interest  above  value  of 
goods,  550 
Forms — 
statement  of  claim  in  action  for  trespass  and  ii^jury  to  a  horse,  550 
statancnt  of  defence  to  preceding  claim,  alleging  permission  by  plaintiff  to 

defendant,  550 
reply  to  preceding  defence,  551 
rejoinder  to  preceding  reply,  551 
statement  of  claim  in  action  for  trespass  and  injury  to  chattels,  551 
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TRKSPASS  TO  LAND, 

what  amounts  to  a  trespass  on  land,  551 

there  may  be  a  trespass  without  intention  and  though  no  damage  done,  551 

several  actions  may  l)e  brought  where  trespass  continuing,  551,  552 

who  is  nroper  person  to  sue,  552 

landlord  may  sue  when  reversionary  interest  aflected,  552 

but  not  where  enjoyment  of  tenant  merely  is  atfected,  552 

when  plaintiff  claims  damages  as  reversioner,  the  statement  of  claim  must 

show  ii\jury  to  reversion,  552 
plaintiff  must  have  a  present  possessory  title,  552 
when  one  joint  tenant  or  tenant  in  common  may  sue  another  for  trespass, 

552,  553 
trespass  in  cases  of  divided  ownership,  553 
owner  of  soil  may  maintain  action  against  surface  owner  for  trespass  not 

justified  by  exercise  of  his  riglits,  553 
as  to  rights  of  local  boards  over  highways,  553 

when  determined,  553 
■qucere  whether  trespass  justified  on  ground  of  destruction  of.  obnoxious 

animal  which  could  not  otherwise  be  got  lid  of,  553 
venue  in  actions  for,  no  longer  local,  553 
defences,  553,  554 
self-defence,  553 
to  retake  cattle  which  went  on  plaintiff's  land  throqgh  plaintifTs 

defective  fences,  553 
denial  of  plaintiff's  property,  when  a  defence,  553,  554 
leave  and  licence,  554 

may  be  by  parol,  554 
that  defendant  has  easement  over  land,  554 
as  to  creation  and  origin  of  easements,  554 
See  Easkments. 
when  easements  implied,  554 
ways  of  necessity,  554,  555 
continuous  and  apparent  easements,  555 
extent  of  light,  555 
kinds  of  prescription,  555 
at  common  law,  555 

value  of  as  a  defence,  555 
by  statute,  555,  556 

periods  to  be  excluded  from  computation  of  time,  556 
what  **  enjoyment"  meant  by  statute,  556 
difference  in  pleading  common  law  and  statutory  prescription,  556 
not  essential  that  easement  continue  down  to  time  of  action  in  case  of 

common  law  prescription,  556 
fUiter  as  to  statutory  prescription,  556 

prescription  by  lost  grant  presumed  after  twenty  years'  user,  656 
Forms — 
staletneni  of  claim  in  action  for  trespass  to  plaintiff's  land  claiming  injunc- 
tion and  damages,  551 
statement  of  defence  to  preceding  claim,  alleging  public  highway,  555 
reply  to  preceding  defence,  557 
utatenicrU  of  claim  in  action  for  trespassing  on  land  in  pursuit  of  game, 

claiming  an  injimction,  557 
statement  of  defence  to  preceding  claim  alleging  leave  and  license  by  another, 

the  true  owner  of  the  land,  657 
statriMiit  of  claim  in  action  by  occupiers  for  trespass  to  laud,  claimiu'^ 

perpetual  injunction,  557 
statement  of  defence,  to  preceding  claim,  denyinff  occupation  of  plaintiffs, 
^  and  alleging  public  highway  and  claiming  right  of  way  by  prescriptioit, 
558 

3  A  2 
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TRESPASS  TO  LAND— con/miicrf.  9 

Forms — cont  inued, 

reply  to  preceding  defence,  558 

staUmerU  of  claim  in  action  by  one  tenant  in  common  a^i^inst  another  for 

destruction  of  party-wall,  559 
ttalefnent  0/ defence  to  preceding  claim,  denying  tenancy  in  common,  559 
reply  to  preceding  defence,  559 

statt^nent  of  claim  in  action  for  trenpass  to  plaintiff's  yard  claiming  an  in- 
junction, 559 
statement  of  claim  in  action  by  occupier  of  land  for  trespass,  and  by  oi^'ner 

for  trover,  560 
stattMient  of  claim  in  action  by  lord  of  manor  for  trover,  and  by  occupier  of 

land  for  trespass,  560 
tkUefnent  of  claim  in  action  for  trespass  to  a  mine  and  trover  for  a  quantity 

of  coal,  claiming  an  injunction,  560 
statement  of  claim  in  action  for  trespass  to  land,  claiming  an  injunction, 

560 
Matemeut  of  defence  to  preceding  action  alleging  way  of  necessity,  and 

express  reservation  of  right  of  way,  560 
reply  to  preceding  defence,  561 

TRESPASS  TO   PERSON.    See  Assault  axd  Battery  ;  Falsr  Imprison- 

MSNT. 

TROVER, 

for  illegal  distress.    See  Distress. 

when  action  of,  lies,  562 

distinction  between,  and  action  of  detinue,  265,  266 

property  and  possession  essential  to  action  of,  662 

whether  bailors  or  bailees  should  sue  in  certain  circumstances,  562,  563 

when  joint-oivner  may  sue  co-owner  for  conversion,  568 

vendee  of  goods  not  sold  on  credit  and  not  paid  for,  cannot  sae  vendor  for 

conversion  by  refusal  to  deliver,  563 
persons  having  special  property  in  goods  may  in  some  circumstances  sue 

for  their  conversion  though  they  never  come  to  their  hands,  563 
mere  possession  sufficient  against  wrongdoers,  563,  564 

unless  latter  can  show  an  authori^  under  person  having  better  title, 
664 
what  constitutes  a  conversion,  564 

decisions,  564 
mis-delivery  by  carrier  when  a  conversion,  664 
person  to  whom  goods  delivered  by  carrier  by  mistake,  may  be  guilty  of 

conversion  in  enabling  third  person  to  obtain  delivery  of  them,  564 
dealing  with  goods  by  assignee  or  vendee  thereof  from  person  having  no 

title,  564,  565 
the  Factors'  Act,  1877  (40  k.  41  Vict.  c.  39),  confers  in  certain  cases  a  good 
title  on  persons  buying  or  making  advances  on  goods  or  documents  of 
title  to  goods  in  usual  course  of  mercantile  business,  565 
destruction  of  chattel  when  a  conversion,  565 
when  demand  and  refusal  a  conversion,  565 

where  goods  attached  in  defendant's  hands,  666 
refusal  by  agent,  when  sufficient  to  constitute  a  conversion,  666 
what  is  a  demand,  566 

decisions,  566 
measure  of  damages  in  actions  of  trover,  566 
Defences,  566,  567 
denial  of  plaintiff's  title,  666,  667 
lien,  567 

definition,  567 
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OVER — caniinued. 
1  ^EFSNCBS — continued, 

two  kinds  of,  567 

what  is  a  special  lien,  567 

instances  oi,  567 

vendors  of  goods  sold  for  cash,  567 

no  answer  to  special,  that  plaintiff  has  a  set-off  of  higher  amount  than 
that  for  whicli  lien  claimed,  567 

general  lien  how  established,  567 
instances  of,  567,  568 

how  waived  or  lost,  568 
decisions,  568 

where  goods  fraudulently  removed  are  retaken  without  force,  lien  i-cvives, 
568,  569 

statutoi-y  bar  of  claim  does  not  destroy  lien,  569 

stoppage  in,  transitu.    See  title.  Stoppage  in  Traxmitu. 
Forms : 

statement  of  claim  in  action  for  conversion  of  goods,  562 

statement  of  claim  by  trustee  in  bankruptcy  for  conversion  of  horses,  564 

statenunU  of  defence  to  preceding  claim,  alleging  defendant's  lien,  and  agree- 
ment by  plaintiff  before  bankruptcy  that  defendant  should  sell  the 
horses,  and  purchase-money  insufficient  to  satisfy  lien,  567 

sUitement  of  claim  in  action  for  trover  of  a  watcli,  569 

statetnent  of  defence  to  preceding  action,  alleging  purchase  by  defendant  in 
market  overt,  569 

rcplif  to  preceding  defence,  alleging  that  watch  was  stolen,  and  i)laintiff 
had  prosecuted  thief  to  conviction,  569 

statetnent  of  claim  in  action  by  owner  and  borrower  of  a  chattel  for  its  con- 
version, 570 

statement  of  defence  to  j)rcceding  claim,  alleging  lawful  seizure  by  distress 
from  borrower-plaintiff,  and  no  title  in  other  plaintiff,  570 

'itpl\f  to  preceding  defence,  570 

statement  of  claim  in  action  against  a  pawnbroker  for  loss  of  a  pledge,  570 

steUement  of  defence  to  preceding  claim  alleging  destruction  by  fire  without 
defendant's  negligence,  571 

reply  to  preceding  defence,  571 

claims  for  ti-espass  and  trover  combined  {see  Thehpass  to  Land),  560 

TRUSTEES.    ,See  Trusts  :  Bankruptcy  ;  Pleadings  ;  Parties. 

TRUSTS, 

by  Statute  of  Frauds  trusts  of  lands  and  here^Utaments  to  be  proved  in 

writing  and  signed  by  party  declaring  trust,  571 
Statute  extends  to  copyholds  and  leaseholds,  not  to  chattels  personal,  571 
Statute  cannot  be  invoked  by  defendant  to  support  a  fraud,  571 
classification  of  trusts,  571 
express  trusts,  571 
division  of,  571 

when  enforced  by  Court  if  voluntary,  571 
trusts  for  benefit  of  creditors,  when  revocable,  571 
required  to  create  a  trust,  571,  572 
I'ormer  liability  of  purchasers  from  tnistees  to  see  to  the  application  of 

purchase-money,  572 
{irovision  of  Conveyancing  and  Law  of  Property  Act,.  1881,  as  to  trustee^s 

receipts  being  good  dischai'ge,  572 
resulting  tnists,  when  arise,  572 

when  presumption  of  advancement  arises,  572 

where  beneficiary  dies  intestate  without  heirs  or  next  of  kin,  distinc- 
tion observed  according  as  property  is  realty  or  personalty,  572 
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TliVSrS-' continued, 

where  testator  dies  intestate  as  to  personalty,   execotor  genemlly 
deemed  in  equity  a  trustee  for  next  of  kin,  572 
implied  trusts,  when  arise,  572,  573 
coiistmctiye  trusts,  what,  573 
as  to  office  of  trustee,  573 

right  of  any  cestui  qtie  trusts  to  bring  action  against  trustee,  578 
duties  of  trustee,  578 

trustees  not  entitled  to  remuneration,  578,  574 
unless  expressly  awarded  it  by  person  creating  trust,  578 
when  trustee  is  a  solicitor,  573 
trustee  may  bargain  for  remuneration,  574 
liability  of  co-trustee  for  receipts  of  another,  574 
trustee  liable  for  loss  arising  from  improper  investments,  574 
as  to  interest  charged  on  breach  of  trust,  574 

powers  of  tnistees  under  Conveyancing  and  Law  of  Ftoperty  Act,  1881, 
574,  575 
to  pay  or  allow  debts  or  chums,  574 

to  accept  composition  for,  or  allow  time  for  payment  of,  or  to  com- 
pound  or  settle  debts,  574,  575 
remedies  of  cestui  que  trust  against  trustee  for  breach  of  tnist,  575 

how  barred,  575 
determination  of  questions  arising  in  regard  to  trusts  under  new  rules  of 
1888,  575—577 
by  originating  summons,  575 
what  questions  may  be  so  determined,  575,  576 
who  may  obtain  onler  for  administration  in  like  manner,  576 
who  to  be  served  with  such  summons,  576 

when  summons  taken  out  by  executor,  administrator,  or  trustee,  ^70 
when  by  any  other  person,  576 
what  evidence  to  be  given  in  support  of  summons,  576 
power  of  the  Court  on  such  summons,  576,  577 
how  summons  to  be  marked,  577 

extent  of  summons  over  powers  of  executor,  administrator,  or 
tnistee,  577 
F0RM8 — 
statetntnt  of  claim  in  action  for  breach  of  trust,  571 
statement  0/ claim-  in  action  for  execution  of  trust,  57;') 
sUiieinent  0/ claim  in  action  against  trustee  for  bi'each  of  trust,  in  investing 

trust  funds  in  trading  speculations,  577 
statement  0/ claim  in  action  against  trustee  in  regard  to  two  funds,  claiming 

interest  on  one  fund  and  profits  made  with  the  other,  578 
st€Uement  of  claim  in  action  to  enforce  a  resulting  trust  on  a  purchase  of 

an  estate  in  the  name  of  a  third  person,  578 
statement  of  defence  to  preceding  claim  alleging  that  plaintiif  always  stood 

in  loco  parentis  to  defendant,  579 
statement  of  claim  in  action  claiming  that  defendants  are  constructive 

trustees  for  plaintiff  on  account  of  a  vendor's  lien,  579 
statcjnent  of  defence  of  one  defendant  to  preceding  daim.  579 
statem,e7U  ofdefmce  of  other  defendant  to  preceding  claim,  580 


UNDERWRITERS.     See  Insurance  (Marine). 

USE  AND  OCCUPATION.    See  Landlord  and  Tenant. 
origin  of  action  of,  580 
what  plaintiff  must  prove,  580 
what  title  plaintiff  must  have,  581 
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USE  AND  OCCUPATION— co7i/i«M«/. 

no  reversion  in  plaintiflf  necessary,  581 

occui»ation,  actual  or  coustmctive,  by  defendant  essential,  581 

adverse  possession  by  defendant  insutficient,  581 

occupation  by  third  jierson  by  permission  of  defendant  or  by  las  tenant  or 

assi^ee  sufficient,  581 
two  pers')ns  signing  agreement  liable  though  only  one  entei-s,  581 
one  joint  lessee  over-holding  does  not  make  other  liable,  581 
relation  of  landlord  and  tenant  may  be  implied,  581,  582 

as  where  vendor  enters  under  contract  of  sale  which  goen  off  and  he 

remains  in,  581 
as  to  owner's  right  where  wrongful  cntiy  to  waive  trespass  and  to  sue 
for  use  and  occupation,  582 
Defenck-s,  582,  583 

expiry  of  jilaintilfs  title,  582 
suiTender  accepted  by  landlord,  582 
what  amounts  to  sun*ender,  582 
decisions,  582 

consent  of  landlonl,  when  neccssar}',  582 
eviction  by  landlord,  582,  583 

even  from  jiart  of  premises,  582,  583 
threat  of  expulsion  when  ecjuivalent  to  eviction,  5S3 
mere  trespass  not  an  eviction,  583 
illegality,  355,  356.     See  title  Illegality. 
payment,  when  a  defence,  583 
payment  of  certain  rates  and  taxes  is  pro  tanto  payment  of  rent  next  falling 

due,  583 
price  realised  on  sale  under  distress  of  tenant's  goods  for  rent  due  to  land- 
lord is  payment  pro  tanto,  583 
FOUMS — 

statenveiit  of  claim  in  action  by  railway  company  (purchasers)  against 

vendor  for  use  and  occuiiation,  580 
atatevitnt  of  claim  in  action  by  owner  of  land  for  compensation  agreed  to 

be  paid  by  defendant  for  occupation  of  land  pending  a  sale  to  him,  583 
statement  of  drfcncc  to  precetling  claim,  alleging  eviction,  expiration  of 

plaintiffs  title,  tender  of  sufficient  sum  and  payment  into  Court.  584 


VENDOR  AND  PURCHASER.     See  Sale  of  Land. 

VENUE.      Sec  JU DGM KNT. 

local,  now  abolished,  96,  553 

plaintiff  may  fix  place  for  trial  in  statement  of  claim,  24,  .^»3,  96 
if  no  place  of  trial  named,  action  to  be  tried  in  Middlesex,  96 
defendant  must  show  good  cause  to  have  place  of  trial  changed,  1^6 

VIS  MAJOn, 

defence  to  action  for  nuisance,  439.     See  Nuisance. 

VOID  INSTRUMENTS.  ^  Rectification  and  Cancellation  of  Defj)s,  &c. 

VOIDABLE    INSTRUMENTS.     See  Rectification  and  Cancellation  of 
Deedh,  &c. 

VOYAGE  POLICY, 

when  risk  begins  and  ends,  in  a,  829 

Sec  IN8VUAKCE  (MaRINE). 
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WAGER, 

as  to  wagering  contracts,  319.     See  Illkgality. 
FouM : — 
statement  of  claim  in  action  to  recover  money  deposited  with  stakeholder  to 
abide  the  event  of  a  wager,  409 

WAGES.    See  Wrongful  Dihmissal. 

WAIVER.    Sec  Release  ;  Rbscimhion  ;  "Lien"  under  head  of  Trover. 

waiver  of  right  of  i^e-entry,  what  amounts  to,  467.   See  liEcovKRV  op  Land. 
Forms  : — 
stxUement  ofdrfetiee  setting  out  waiver  of  forfeiture,  471 
statement  ofdeft^icc  setting  out  waiver  of  notice,  371 

WANT  OF  COXSIDERATION, 

when  a  defence  to  action  on  bills  and  notes,  188.    tSe^  Bills  of  Kxcdangb 
(General  Defences). 

WARD  OF  COURT.     Se4^  Infants. 

WAREHOUSE, 

Form  : — 
statement  of  claim  in  action  for  warehouse  I'cnt,  584 

WAREHOUSEMAN, 
Forms  :-- 
stataneiU  of  claim  in  action  against,  for  negligence,  149 
stfUemoUs  of  defence  to  preceding  action,  150,  151 

WARRANTY, 

infant  not  liable  on  a  wniTanty  given  by  him,  322 
upon  sale  of  goods,  either  express  or  in.pUed,  585 

And  sec  Sale  of  Goods,  49tf 
need  not  be  in  writing,  585 
what  is  a,  585 

how  far  jierson  making  warranty  liable,  585 
warranty  by  agent,  685 
when  servant  mav  warrant,  585 
warranty  after  sale  is  not  binding,  585,  586 
material  averments  in  &  claim  ujMn  a  warranty,  586 
special  damage  to  be  set  out,  586 
knowledge  of  defect  by  seller  need  not  be  averred  in  statement  of  claim  for 

breach  of  wan-anty,  586 
aliter  where  plaintiff  sues  on  ground  of  fraud,  586 
generally  no  implied  warranties  of  title  on  sale  of  chattel,  586 
when  waimuty  imx)lied,  586 
when  a  person  is  liable  who  sells  without  title,  586 
as  to  unredeemed  pledges  sold  at  auction,  586 
as  to  implied  warranty  of  quality  on  sale  of  chattels,  586,  587 
where  gooils  in  existence  and  open  to  inspection,  maxim  cnrcal  emptor 

applie8,  586,  587 
HO  on  sale  of  delinite  chattel,  actual  condition  of  which  may  be  ascertained, 

587 
so  where  known,  described,  and  defined  article  is  onlered  for  ]>nrticu1ar 

purpose,  687 
cases  in  which  warranty  of  quality  implied,  587,  588 
implied  wantinty  in  the  case  of  sale  of  goods  with  trade  mark,  588 
when  statement  **  with  all  faults  "  will  and  will  not  relieve  vendor  from 

liability  in  respect  of  defects  in  article  sold,  588 
measure  of  damages  in  actions  for  breach  of  warranty,  588 
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in  actions  for  breach  of  warranty  of  horses,  plaintiff  may  sometimes  re- 
cover for  keep,  588,  589 
con8e(][nential  ctamages,  589 
breach  of  warranty  on  sale  of  specific  chattel  does  not  entitle  plaintiff  to 

rescind  the  contract  and  sue  for  price,  but  only  to  bring  action  for 

breach  of  warranty,  689 
in  such  case,  if  plaintiff  sued  for  price,  he  could  counter-claim  for  damages 

for  breach  of  warranty  or  give  breach  in  evidence  in  mitigation  of 

plaintiff's  claun,  582 
no  implied  warranty  by  employer  in  building  contract,  that  work  can  be 

executed  in  accordance  with  plans,  &c.,  593 
Forms — 
sUUement  of  defence  to  action  for  price  of  boiler,  alleging  warranty  by 

plaintiff  and  counter-claim  thereon,  504 
sUUement  of  claim  in  action  for  breach  of  waiTanty  on  sale  of  an  engine,  585 
sUUement  of  defence  to  preceding  action,  587 

statement  of  claim  in  action  for  oreach  of  warranty  on  sale  of  a  horse,  588 
stcUeinerU  of  defence  to  preceding  claim,  alleging  warranty  for  a  time  which 

has  expired,  589 
reply  to  preceding  defence,  589 

atfUement  of  claim  in  action  for  breach  of  an  implied  warranty,  589 
sUUemeiU  of  defence  to  preceding  claim,  590 
reply  to  precetling  defence,  590 
statement  of  claim  in  action  for  breach  of  warranty,  with  consequential 

damages,  590 
stalemeiU  of  defence  to  preceding  claim,  591 
statement  of  claim  in  the  alternative  for  breach  of  warranty,  and  fraudulent 

misrepresentation,  591 
statement  of  defence  to  preceding  claim,  591 
reply  to  preceding  defence,  591 
statement  of  claim  in  action  by  pai'ty  aggiieveil,  against  defendant  ft>r 

counterfeiti*ig  a  trade  mark,  591 
statemoU  of  claim  in  the  alternative  that  defendant  warranted  authority  to 

engage  plaintiff,  whereas  he  had  no  authority,  596 

WATERCOURSE.     See  Easement. 

WAYS.     See  Trespass  ;  Easement. 

WHARFINGER, 

lien  of.     See  TaovEit  (Lien). 

WIFE.    See  Husband  and  Wife. 

WINDING  UP  PARTNERSHIP, 
Form  :— 
^atcment  of  claim  in  action  for,  by  executor  of  deceased  partner,  451 

WINDOWS, 

right  of  access  of  Ught  to.    See  Easements. 

WORK  AND  LABOUR. 

contract  for,  not  generally  required  to  be  in  writing,  592 

aliter  if  not  to  be  performed  within  a  year,  592 

what  plaintiff  must  prove  in  action  for  work  done,  592 

where  stipulated  that  payments  for,  to  be  made  on  certificate  of  architect, 

such  certificate  a  condition  precedent,  592 
eren  where  certificate  fraudulently  withheld,  593 


730  INDEX. 

AVORK  AND  LABOUR-<wi/m««i. 

but  employer  and  architect  liable  in  tort  for  'withholding  it,  593 

what  constitutes  such  a  certificate,  593 

in  building  contracts  time  not  generally  of  essence  of  contract,  593 

where  there  is  a  written  contract,  and  plaintiff  claims  for  extras,  593 

no  implied  warranty  in  building  contract  by  employer  tliat  work  can  be 

done  in  mode  prescribed  in  plans,  &c.,  593 
if  employer  has  received  no  benefit  from  work  on  account  of  its  being  im- 

])ro}>eriy  done,  be  is  not  liable,  593,  594 
wlien  thing  being  made,  or  the  material,  is  destroyed  l^efore  completion, 

rule  for  determining  when  employer  liable,  594 

FouMs : 

ataieinetU  of  claim  in  action  for  work  and  lal)oar  on  a  builder's  contract,  592 
ntntf'nicnt  of  defence  to  preceding  claim,  alleging  necessary  certificate  of 

iirchitect  not  granted,  and  payment  into  Court,  and  counter-claim  for 

bi'cach  of  conti-act  to  complete  by  certain  day,  594 
rrpfy  to  preceding  defence,  alleging  waiver  of  breach  of  contract,  594 
statement  of  claim  in  action  on  Duilding  contract,  and  for  extras,  595 
staUment  of  defence  to  pi*eceding  claim,  alleging  necessaiy  certificate  not 

granted,  extras  never  ordered  by  defendant  or  architect,  595 
sfaicmenl  of  claim  in  action  by  commercial  traveller,  for  his  salaiy  and 

commissions,  595 
state tne}U  of  defence  to  preceding  claim  alleging  payment  into  Court,  596 
reply  to  preceding  defence,  596 
.statement  of  claim  in  action  against  defendants  in  the  alternative  for  literary 

services,  596 
statement  of  claim  in  action  by  author  against  publishers,  597 

WRIT, 

specially  indorsed,  claim  by,  tec  Pleadings. 

WRONGFUL  DISMISSAL. 

an  iudcfinite  hiring  of  servant  without  mention  of  time  presumed  to  be  for 
a  year,  697 
even  though  wages  paid  monthly,  597 
idUcTj  where  payable  weekly,  597 
damages  on  wrongful  dismissal  where  hiring  for  a  year,  597 
nieiiifll  servants  may  be  discharged  with  a  mouth*s  warning  or  month's 

wages,  597,  598 
who  are  menial  servants,  598 

notice  to  teiminnte  monthly  service  may  be  given  at  any  time,  598 
general  engagement  of  agent  at  specified  sum  per  annum  is  a  yearly  hiring. 

598 
unless  rule  controlled  by  custom,  598 
clerks  in  London  entitled  to  three  mouths*  notice,  598 
advertising  and  canvassing  ai^ents  to  one  month^s  notice,  598 
hiring  from  year  Xxs  year,  how  dctennined  by  notice,  598 
cases  of  notices  given  on  agreements  of  hiring,  598 
agreements  for  services  over  twelve  montlis  to  be  in  writing  under  Statute 

of  Frauds,  598 
servant  or  agent  on  dismissal  not  necessarily  entitled  to  wages,  &c,  for 
unexpired  term  of  service,  Ac,  598 
:i8  amount  may  l>e  reduced  by  probability  of  having  other  employment 
during  such  time,  598 
master  not  Innrnd  to  assign  reason  on  dismissal,  598,  599 
if  there  was  sufficient  cause,  it  is  immaterial  whether  it  was  the  real  one,  59S, 
599 
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where  magter  condones  cause  for  dismissal,  cannot  afterwards  dismiss  oa 

ground  thereof,  599 
misconduct  no  answer  to  claim  for  wages  which  are  due  at  time,  599 
Defenck — 
dismissal  for  disobedience,  599 
for  misconduct,  599 

misconduct  for  which  a  master  may  instantly  dismiss  his  servant,  599 
in  contracts  for  personal  service,  implied  condition  that  death  of  either 

party  shall  dissolve  contract,  599 
Forms — 
sUUenient  of  claim  in  action  by  a  clerk  for  wrongful  dismissal,  597 
staitniCTU  of  defence  to  preceding  claim  alleging  plaintiff  entitled  to  one 

month's  notice  only,  not  six  months,  as  alleged  by  plaintiff,  and  that 

one  month's  notice  was  given,  599 
reply  to  preceding  defence,  599 
sUUenfient  of  claim  in  action  by  a  domestic  servant  for  aiTears  of  wages  and 

wrongful  dismissal,  599 
^UUematU  of  defence  to  preceding  claim  alleging  misconduct  on  part  of 

plaintiff,  600 
staUnwiU  of  claim  in  action  for  wrongful  dismissal,  and  libel  and  slander, 

600 
sUUeinent  of  defence  to  preceding  claim,  alleging  justification  and  privilege^ 

and  no  malice  on  the  part  of  defendant,  601 
reply  to  preceding  defence,  601 
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In  Royal  i2ino,  price  2Qr.,  cloth, 

QUARTER   SESSIONS  PRACTICE, 

a  V^z  IRrcum 

OK  GENERAL  PRACTICE  IN  APPELLATE  AND  CIVIL  CASES 

AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES  SMITH, 

OF   THE  MinULE  TK.MPIE,    l<ARKI!iTER-AT-l.AW,    AND   RECOKI>EJt  OK   MARGATE. 


"  Mr.  Smith's  book  will,  we  arc  sure,  Iw  found 
to  afford  much  assistance  to  the  magistrates  t'orni- 
ing  the  Court,  and  to  tho^^  who  practice  I^cfore 
them." — Law  Maf^xzintf. 


In  one  volume,  8vo,  price  2iJ.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  wuh  an  Appendix  nf 

Statutes,  Annotated  l)y  means  of  References  to  the  Text.  Ky  \V.  (iREiiOKV 
Walkkr,  r>.A.,  fif  Lincoln's  Inn,  Barrister-at-Law,  Author  c»f  **  The  Parntiun 
Acts,  1 868  and  1876  :  A  Manual  of  the  Law  of  I'artition  and  uf  Sale  in  Lieu  f^ 
Partition,"  iVc. 

*•  U'e  highly  approve  of  Mr.  Walker's  arranjje-  "Mr.  Walker  Is  fortunate  in  his  choice  of  a  >jn 

ment The  S'otcs  arc  full,  and  as  flir  as  wc    j    ject,  and   the   ])o\i'er  of  trcatinj;  it   succinctly,  for 


have  been  able  tu  ascertain,  carefully  and  accurately 
comiitled.  .  ...  We  c.in  commend  it  .1^  liearing 
on  its  face  evidence  nf  skilful  an< J  careful  labour, 
and  we  anticiiiate  that  it  will  be  foumi  a  very 
acceptable  substitute  for  the  pondcroun  tomes 
of  tn*  much  esteemed  and  valued  Williams." - 
Law  Times. 


the  ponderous  tomes  of  Williams,  howe%-cr  sausfu- 
tory  as  an  authority,  are  nccesKarily  inconvenient 

for  reference  as  well  as  exfiensive On  tbe 

whole  we  are  inclined  to  think  the  book  a  good  and 
u<eful  one." — Ltti**  yoiimai. 


In  one  thick  volume,  Svo,  price  30J.,  cloth  lettered, 

THE  SUPREME  COURT  OF  JUDICATURE  ACTS, 

1873,  ^875,  and  1877  ;  the  Appellate  Jurisdiction  Act,  1876,  and  the  Rules 
Orders,  and  Costs  thereunder ;  Edited  with  Notes,  References,  and  a  Copi-ous 
Analytical  hulex.  Second  Edition.  Embwlj-in^  all  the  Reported  Cases  to 
Michaelmas  Sittings,  1877,  and  a  Time  Table.  By  William  DownF"; 
Griffith,  of  the  Inner  Teinple,  Barrister-at-Law,  and  a  Judge  of  County  Courts ; 
and  Richard  Lovkland  Loveland,  of  the  Inner  Temple,  Barristcr*ai-L£v. 
Editor  of  "  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Seashore,"  &c. 


In  royal  i2mo,  price  4^.,  cloth, 
A   DIGEST    OF  THE    LAW   OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

.\ND  THE  CASES  DECIDED  IN  THE  CII.ANCERY  AND  COMMON  lAW  DIVISIONS 

FROM  NOVEMHER  1S7S,  TO  AUGUST  i860. 

By  W.  H.  HASTINGS  KELKE,  M.A.,  Barrister-ai-Law. 


In  royal  i2mo,  price  3^.  6</.,  cloth« 
THE     PRESENT    PRACTICE    IN 

DISTRICT  REGISTRIES  OF  THE  COMMON    UW  DiViSION 

OF    THE    HIGH    COURT    OF    JUSTICE. 
By  frank  SIMMONS. 


I 


*'  This  l)ook  will,  we  think  obtain  a  high  place  i 
amongst  the  books  which  deal  with  this  t^anch  of  ! 
the  law." — Law  journal. 


I 


I 
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i  SECOND  EDITION, 

I    By  MILES    WALKER  MATTINSON,  of  Gray's  Inn,  Barristcr-at-Law,  and 
STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barristcr-at-Law. 

RXVIXWB. 

'  Hie  notes  are  very  pertinent  and  satUfactorv :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  ^11  be  found  very  useful.  "-*-/r2r A  Law  Times, 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading:,  and  a  carafnlly  annoCaCed  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  {vocesses  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
tueful  compamon  in  the  Practitioner's  daily  routine."— Zow  Maf^thu  and  Rctnra; 

**  The  work  contains  a  treatise  on  the  new  rules  of  pleading  wnich  is  well  written,  but  would  bear  com- 
pression. To  most  of  the  precedents  there  are  notes  referring  to  the  decisions  which  arc  most  useful  to  the 
pleader  in  connection  with  the  particular  cause  of  action  involved.  We  are  disposed  to  think  that  this  Is  the 
most  Talnable  portion  of  the  work.  Tt  is  extremelv  convenient  to  have  some  work  which  collects  notes  of 
this  sort  In  connection  with  ^t»/Saxi%.'*—SoikiUirrJrurfMU, 


STEVENS   «&*    HAYNES,    BELL    YARD,    TEMPLE   BAR,  7 

In  8vo,  price  I2x.,  cloth. 

THE   LAW  AND   PRACTICE   OF   DISCOVERY 

IN  THE  SUPREME  COURT  OF  JUSTICE. 

WiTif  AN  Appendix  of  Forms,  Ordrrs,  &c.,  and  an  Addenda  ojvinc;  the 
Alterations  under  the  New  Rules  of  Practice. 

By  clarence  J.  PEILE,  of  the  Inner  Temple,  Barrister-at-Law.  ^ 

"  Mr.  Peile  gives  in  this  volume  an  elaborate  and  systematic  treati<;c  on  Discovery    ....     It  will     ' 
be  seen  that  the  book  is  very  comprehensive,  and  covers  the  whole  subject    ....     The  whole  book     J 

shows  signs  of  care  and  ability There  is  an  excellent  tabic  of  multiple  references  to  the 

cases  cited." — Solicitor^  yourMal. 

"Mr.  Peile  has  done  well  in  writing  this  book.   The  subject  is  carefully  yet  tersely  treated." — Law  Times. 

I 

In  8vo,  price  6j.,  cloth,  i 

THE  NEW  CONVEYANCING  ACTS,   including  the  | 

CONVEYANCING    AND    LAW   OF    PROPERTY   ACT,    1881,   and    the  1 

SOLICITORS'    REMUNERATION    ACT,    1881.       With    an   Intrwiuction,  I 

Notes,   and   Forms.      By  Sydney  Y.,  Williams,  of  Lincoln's   Inn,   Barri>tcr-  | 
at-Law,  Author  of  "  Petitions  in  Chancer)'  and  Lunacy." 

— — —  ~-        ———  —  _  _  I 

In  one  volume,  8vo,  price  i8jr.,  cloth, 
THE    LAW    AND    PRACTICE   RELATING    TO  . 

PETITIONS   IN    CHANCERY   AND    LUNACY, 

INCLfDING 

THK    SEITLED    ESTATES   ACT.   l^NDS    CLAUSES   ACT,  TRUSTEE   A(T.    \V1NDIN(;. 
UP    PETITIONS,    PETITIONS    RELATING   TO    SOLICITORS,    INFANTS,    Ere,    En. 

WITH   AN   AFPENDIZ    OF   FORMS  AND    PBECEDENTS. 

By  SYDNEY   E.   WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  book  is  farnished  with  a  sielection  of  Forn»  and  Precedents :  the  arnmgcment  of  matter  .^teenis    > 
convenient ;  and  we  have  found  it  easy  to  consult.     We  have  not  observed  any  important  omission  within 
the  scope  of  the  Treatise,  and  the  writer  deserves  the  prai»e  of  having  put  together  with  some  skill  an    ■ 
unpretending  work,  whicn  is  at  least  more  aseful  than  certain  larger  law  books  we  know  oli"  Solicitors' 
youruai,  \ 

Second  Edition,  in  8vo,  price  28^.,  cloth,  | 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS   IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  flificrent  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductorj'  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  JOHN  CUNNINGHAM,  of  the  Middle  Temple,  Barrister-at-Law,  and 
MILES  WALKER   MATTINSON,  of  Gray's  Inn,  Barrister-at-Law. 


BUILDING  LEASES  &  BUILDING  CONTRACTS, 
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N  )'A  re.'i':v.  r-'val  i2mo,  price  2\  6::.,  Ci':h. 

EMDEN'S    METROPOLIS   MANAGEMENT    AND 


ui.  tr  '^S'  *"  ^i'  ''"  '  •■■.'"''•'-*  *••  *^*»c  work.  -ST.':  :hc  ur..hjttc:  .ir-d  -ur\e\%jr  «ho  require  to  be  »eU  i 
•S^w/rf/V"  v'".* ■  *■'  *  "  "^''^'*'*=  '•*''*  **'•'  ' '"»*^"  »^>^  Mipplement  to  Mr.  Emdens  valuable  haadbc^' 
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In  one  volume,  royal  Svo,  price  Soj.,  cloth, 
THE     LAW    RELATING    TO     THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

r.Y  ROBERT  CAMPBELL,  M.A., 

OF  Lincoln's  inn,  barrister-at-law ;  advocate  ok  the  scotch  bar; 

AUTHOR  of   the   **  LAW  OK   NEGLIGENCE,"  ETC. 

"  Hk»  book  will,  we  are  convinced,  prove  of  threat  service  as  a  thouehlful  and  clear  exposition  of  a  branch 
of  law  of  practical  interest,  not  only  to  the  le^al  profession,  but  auo  to  the  merchant,  the  shipper,  the 
underwriter  and  the  broker,  and  to  the  mercantile  community  in  general.  The  Table  of  Contents  is 
analvttcal  and  remarkably  full ;  being,  in  fact,  almost  an  Index  within  an  Index." — Law  Meigazinc, 

"  Notwithstanding  the  existence  ofthe  works  referred  to  by  the  author  in  his  preface,  he  luis  produced 
a  treatise  which  cannot  fail  to  be  of  utility  to  practising  lawyers,  and  to  increase  his  own  reputation."— 
Lttw  Thnes. 

In  one  volume,  8vo,  1879,  price  2Qr.,  cloth, 

A  TREATISE  ON   THE  RULES  WHICH  GOVERN 

THE  CONSTRUCTION  AND  EFFECT 

OF  STATUTORY  LAW. 

WITH    AN    APPENDIX 

OF  CERTAIN  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES,  WHICH 
HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUED. 

By    henry     HARDCASTLE, 

OK  THE  INNUK  TEMPLE,   BARKISTBR-AT-LAW ; 

bUlTOR  OK  "bL'SIIHY's  KI.ECTION   LAW,"   "  HARDCASTLE's  ELECTION   PETITIONS,"  AND 

JOINT-EOITOR  OK  "ELECTION   PETITION   REPORTS." 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  p)oint  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  words  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Law 
Magazine  and  Review. 

••  A  vast  amount  of  information  will  be  found  in  its  pages — much  of  it  arranged  so  as  to  be 
got  at  without  much  difficulty  ;  the  chapters  and  sections  being  headed  with  lines  of  indication. 
We  can  only  hope  Mr.  Hardcastle  will  receive  that  measure  of  success  to  which  the  amount  of 
labour  which  he  has  evidently  bestowed  upon  the  work  entitles  him."  —Law  Times. 

"  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful  study." — 
Daify  News. 

In  one  volume,  8vo,  price*  28^.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

WITH  SPECIAL  REFERENCE  TO 

matters  of  iSitual  anti  ®niamentatton, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING   IN   EXTENSO, 

WITH    NOTES    AND    REFERENCES, 

BLIC  WOR 
THE 


THE  PUBLIC  WORSHIP  REGULATION  ACT,  1874 :  THE  CHURCH  DISCIPLINE  ACT; 
VARIOUS  ALTS  OF  UNIFORMITY;  THE  LITURGIES  OF  1549,  1552,  and  1559, 


COMI'ARED   WITH 


THE  PRESENT  RUBRIC;  THE  CANONS:  THE  ARTICLES;  AND  THE  INJUNCTIONS, 
ADVERTISEMENTS,  &  OTHER  ORIGINAL  DOCUMENTS  OF  LEGAL  AUTHORITY. 

By     SEWARD     BRICE,     LL.D., 

OP  THE  INNER  TEMPLE,   BARRI5TEK-AT-LAW. 


"  To  the  vast  number  0/  people  who  in  various  ways  are  interested  in  ike 
workinfi^  ofthe  Act^  Mr.  Bricks  volume  cannot  fail  to  be  welcome.  It  is  well  con^ 
ceived  and  carefully  executed.^ — THE  Tim  es. 


10  STEVENS   cr*   HAYNES,    BEf.L    YARD,    TEMPLE   BAR, 

Now  ready,  in  8vo,  price  6j.  6^/.,  doth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS, 

1880  and   1881 

(43  Vict.  Cap.  14,  and  44  Vict.  Cap.  12.), 

So  far  as  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  Duties  on 
Accounts.  With  an  Introchiction  and  Notes.  By  Alfred  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 

•»*  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,  Legacy,  and  Succession  Duty 
Acts,  by  the  same  Author. 


Third  Edition,  in  8vo,   1876,  price  25J.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  IIL  c.  52  ;  45  Geo.  IIL 
c.  28  ;  55  Geo.  IIL  c.  184  ;  and  16  &  17  Vict.  c.  51  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scotland, 
and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  By  Alfred 
Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Lepcy 
and  Succession  Duties.  Third  Edition.  Incorporating  the  Cases  to  Michaelmas 
Sittings,  1876. 

'    ••  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  volume 
without  a  rival." — Law  Times, 

"  His  book  is  in  itself  a  mast  useful  one ;  its  author  knows  every  in  and  out  of  the  subject, 
and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good  arrangement 
and  clear  exposition." — Solicitors  yournal. 

In  royal  8vo,  1877,  price  icw.,  cloth, 
LES  HOSPICES   DE    PARIS  ET  DE   LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORN EY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 


LATE   FELLOW  OK   TRINITY  COLLEGE,    CAMBRIDGE. 


In  preparation,  and  to  be  published  shortly, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND    EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  M.  D.  CHALMERS, 

OF   THE   INNER  TEMPLE,    BARRISTER-AT-LAW,    AUTHOR  OF    "  DIGEST  OF  THE  LAW  OF 

DILLS   OF   EXCHANGE." 

■  ■  ■  ■  — —  ■■■■[■■■■■■■I  I        ■■  ■  ■■■■■■■1^  ^—  ■■  ^^fc^t—    ■    ^  m^i     — ■  MP--  I 

In  8vo,  1867,  price  i6j.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855, 1860;  | 

THE    CHARITY   COMMISSIONERS    JURISDICTION    ACT,   1882;  | 

THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the  j 

Mortrfiain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla-  , 

rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Chsurity  Land,  and  a 

very  copious  Index.     Second  Edition.  | 

By  HUGH  COOKE  and  R.  G.  HARWOOD,  of  the  Charity  Commission.  ' 

^  'Charities  arc  80  numerous,  so  many  persons  are  second  edition  of  a  collection  of  all  the  statutes  that 

directly  or  indirectly  interested  in  them,  they  are  so  regulate  them,  admirably  annotated  by  tu^o  such 

much  abused,  and  there  is  such  a  growing  desire  to  competent  editors  as  Messrs^  Cooke  aad  Har«-ood, 

rectify  those  abuses  and  to  call  in  the  aid  of  the  whose  official  experience  peculiarly  qualifies  thcai     ' 

commissioners  for  a  more  beneficial  application  of  ,for  the  task."— Z^rw  Times, 

their  funds,  that  we  are  not  surprised  to  receive  a  ^                                                           1 


STEP'EXS   d-    HAYAES,    BELL    YARD,     TEMPLE  BAR,  11  \ 


In  one  volume,  royal  8vo,  1877,  price  30/.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 


By    WILLIAM    JOYCE, 

OF    Lincoln's    inn,    barkiatek-at-uaw. 


"Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctioa-*'  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  *  Doctrines  and  Principles '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  porsible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  Ls  made  unsupp<Mrted  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhereti  to.  Written  as  it  is  bv  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  e3[pected  from  him.  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  w^ants  to  grasp  principles  freed  from  their  superincum* 
bent  details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Laiv  Magazint  and  Rernt'v. 

BY    THE   SAME   AUTHOR. 


In  two  volumes,  royal  Svo,  1872,  price  ^os.,  cloth, 

THE  LAW  &  PRACTICE  OF  IHJDNCTIONS. 

EMBRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON     LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OK    Lincoln's    inn,    barrister-at-law. 


BXVIXWS. 


"  A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  u{)on  a  subject 
which  is  of  alino';t  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  a-ul,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  Iminij This  work  is,  therefore. 

eminently  a  wr^rk  for  the  practitioner,  l)eing  full  of 
practical  utilitv  in  every  page,  and  every  sentence, 
of  it \Ve  have  to  cunfjratulatc  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utilliy  and  fame."  —  Lnw  Magazine 
and  Ra-'Uu.'. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  ex^^siiion  of  the  Law 


*'  From  the^  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  .is 
well  as  legal  knowledge  and  ability,  has  been 
nccess.'ir>'  in  the  compilation  of  Mr.  Joyce's  work. 
No  l.-xlwur  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  Ijcen  omitted  which 
could  tend  t  :iwards  the  elucidation  and  exemplifi- 
cation »..f  t',.*:  gLntr.il  principles  of  the  l^w  and 
Practice  cf  Injunctions. " — Law  Jonrnal. 

"  He  tildes  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  CASUS  to  speak,  and  Joes  not  ^pcak  for  them. 

"The  work  is  something  more  than  a  treati«5e  on 
the  Law  of  Injunciiont.  It  ^ives  us  the  ge.1er.1l 
law  on  almost  every  subjcjt  to  which  the  process  of 
injunction   :•*  applicable.     Not  only  Knglish,  hut 


-"^_^'?^''^.*^  ^^  Injunctions   both  in  ciiuiiy  .ind    1    American  decisions  are  cite.l.  the  ag«rcg.ite  number 

being  3,5»x>.  and  the  statutes  cited  160,  whilst  the 
index  v*.  We  think,  the  mo"it  elalxjrate  we  have  ever 
seen — occupj-inj  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive.'  — Law  Times. 


common  law 

"Part  in.  is  devoted  to  the  practice  of  the 
Coarts.  Contains  an  anronnt  flf  valuable  and 
technical  matter  nowhere  e/se  collected. 


"This  work,  considered  either  as  to  it«  nuitter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  b<Jth  as  to  the  law  and  the  practice  of  granting  injunction^.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  .as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
Law  friends  as  Mr.  Joyce's  exhaustive  work.  It  Is  alike  indispensable  to  members  of  the  Common  I^w 
and  Kquity  Bar».  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  H»  index  is  very  full  aiid  well  arranged.  We  feel  that  this  wonc  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  l*he  ])ul)lishers,  as  tisual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."-— C'«i;Mi/a  Law  J<ntmal. 


12  STEVENS   &>   IfAYNES,    BELL    YARD,    TEMPLE   BAR. 


HIGhOINS'S    DIGEST    OP    PATENT    CASES. 


Price  2 1  J., 

A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THE 

LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

Decided  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  time  ; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June,  1875,  to  March,  1880, 

as  also  some  Cases  not  reported  elsewhere. 

By    clement    HIGGINS,    M.A.,    F.C.S., 

OF     THB    INNER     TEMPLE,     BA  KRISTER*  AT-LA\V. 


"Mr.  Higstns's  work  will  be  useful  as  a  work  of  reference.  Upwards  of  700  cases  are  dieested  :  and, 
besides  a  table  of  contents,  there  is  a  full  index  to  the  subject-matter ;  and  that  index,  which  greatly 
enhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour,  and  thought." — Lerw  Joumtu. 

*'  'lliis  is  essentially,'  sa^'s  Afr.  Higgins  in  his  preface,  'a  book  of  reference.'  It  remains  to  be  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  b  ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  neadiag,  the  date,  and  double  or 
even  treble  references  being  appended  to  every  decbion)  and  the  neat  and  carefully-executed  index  (which 
is  decidedly  above  the  average) are  such  as  no  reader  of  'essentially  a  bo<^  of  refereoce*  could  quarrel 
with." — Solicitors'  Jonrmil, 

*'On  the  whole,  Air.  Higgins's  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  English  courts  of 
law  and  equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  ci  law  and  practice 
relating  to  its  subject." — Irish  Law  TitNes. 

*'  Mr.  Higgins  has,  with  wonderful  and  accurate  research,  produced  a  work  which  is  much  needed,  Mnce 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  confiider,  too,  if  an  inventor 
furnishes  himself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  will  be  able  tu  be  as  much 
his  oMrn  patent  lawyer  as  it  is  safe  to  be." — Scientific  and  Literary  Review. 

"Mr.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appears  to  have  attainea.  The  classiBca- 
tion  is  excellent,  being,  as  Mr.  Higgins  very  truly  remarks,  that  which  naturally  suggests  itself  from 
the  practical  working  of  patent  law  lights,  llie  lucid  stvle  in  which  Mr.  Higgins  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book  ;  and  the  very  copious  index,  together  with 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men.'  — Mining  Journal. 

"  llie  appearance  of  Mr.  Higgins's  Digest  is  exceedingly  opportune.  1  he  plan  of  the  work  is  definite 
and  simple.  We  consider  that  Mr.  Higgins,  in  the  production  of  this  work,  has  met  a  long-felt  demciT  d. 
Not  merely  the  legal  profession  and  patent  agents,  but  patentees,  actual  or  intending  inventors,  manuf.c- 
turere.  and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference." — Chemical  Sr^^'s. 

"The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference.  "y^teiMiir*/.  _ 

"  The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likelv  to  prove  of  much  service  as  a  guiije, 
a  by  no  means  immaterial  point  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases." — En^neer. 

"  From  these  decisions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  deduced. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern.  —Quarterly  youmal  0/ 
Science. 

In  8vo,  price  6s.,  sewed, 
A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THE 

UW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED  BETWEEN  JUNE,    1875,    AND   MARCH,    1880: 

TOGETHER    WITH    SOME    UNREPORTED    CASES.  ' 

I 

FORMING 

AN   APPENDIX   TO   DIGEST   OF   PATENT   CASES. 

By    clement    HIGGINS, 

BARRISTBX-AT-LAW.] 
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In  8vo,  price  25J.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  &c. 

UNDER   THE    LANDS   CLAUSES,    RAILWAY   CLAUSES   CONSOLIDATION    AND 

METROPOLITAN    ACTS, 

THE    ARTIZANS    AND    LABOURERS'    DWELLINGS    IMPROVEMENT    ACT,     1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH   EDITION,    Enlarged,   with   Additional   Forms,    including 

Precedents  of  Bills  of  Costs. 

By    eyre    LLOYD, 

OF   THE   INNER   TRMPLB,    BARKISTER-AT-LAW. 


"The  work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases." — Solicitors  Journal. 

**  W  fourth  edition  of  Mr.  Lloyd's  vtiluablf  treatist'  has  just  been  published.  Few  bmticArs  of  the  law 
affect  so  tnany  and  siw/i  itnportant  interests  as  that  ivhich  git>es  to  /rivate  indix'iduaJs  coMpensation  for 
^ro/erty  compulsorily  taken  for  the  purpose  of  public  ifuprvt'emeuts.  The  questions  which  arise  under ^  the 
different  Acts  of  Parliament  ftow  in  force  are  X'ery  numerous  atui  difficulty  and  a  collection  of  decided 
cases  epitomised  ami  ivell  arranged,  as  they  are  in  Mr.  Lloyifs  7vork,  cannot /ail  to  be  a  welcome  addition 
to  the  library  qfall  who  are  interested  in  landed  property,  whet/ur  as  owner  s^  laAdagentSt  public  officers, 
or  solicitors."— MwLASD  Col-ntiks  Hsrald. 

satisfactory   it  appears   to  us  in  every  point  of 


*'It  is  with  much  gratification  that  we  have  to 
exprw  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.    Thoroughly 


view— comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition.** — Irish  Law 
Times. 


"  in  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  <(f  Law  and 
Eauity  upon  the  t^arious  statutes  relating  to  the  Law  of  Compensation^  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  boitk  may  now  be  considered  the  standard  work  upon  the  sub- 
ject. Th«  plan  of  Mr.  Lloyds  book  is  generally  knazvn,  and  its  lucidity  is  appreciated ;  the  pre^nt  quite 
fulfils  all  the  promises  of  the  preceding  editions,  ami  contains  in  addition  to  other  matter  a  complete  set 
of  forms  under  the  Artizans  attd  Labourers  Act^  1875,  and  specimens  of  Bills  of  Costs,  whichwill  be  found 
a  novel  feature  ^  extremely  useful  to  legal  practitioners." — ^Justice  ok  the  Peace. 

"The  work  is  one  of  great  value.     It  deals  with  \  of  the  compensation.    All  the  statutes  bearing  on 

a  complicated  and  difficult  branch  of  the  law,  and  it  '  the  subject  have  been  collated^  all  the  law  on  the 

deals  with  it  exhaustively.     It  is  not  merely  a  com-  '  subject  collected,  and  the  decisions  conveniently 

pilation  or  collection  of  the  statutes  bearine  on  the  '  arran|fed.     With  this  comprehensuveness  of  scope 

subject,    with    occasional    notes    and    references.  I  is  united  a  clear  statement  of  principles^  and  prac* 

Rather  it  may  be  described  as  a  comprehensive  '  tical  handling  of  the  points  which  are  likely  to  be 

treatise  on,  and  digest  of,  the  law  relatine  to  the  1  contested,  and  especially  of  those  in  which  the 

compulsory  acciui^ttion  and  purchase  of  land  by  '  decisions  are  opposed  or  differently  understood."— 

public  companies  and  municijjal  and  other  local  '  Local  Government  Chronicle. 

authcMrities,  and  the  different  modes  of  assessment  | 

In  8vo,  price  7j.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  CODNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE    LAW    OF    PRIMOGENITURE    AS    IT  EXISTS    IN    ENGLAND. 

By    eyre     LLOYD,    B.A., 

OK   THE   INNER   TEMPLE,    BARRISTER-AT-LA\V  ;   Al-THOR  OF   "  THE   LAW  OF  COMPENSATION 
UNDER   THE   LANDS  CLAl-bES  CONSOLIDATION  ACTS,"   ETC. 

"  Mr.  Lloyd  has  given  us  a  very  useful  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  dav  in  the  principal  States  of  botn  Europe  and  America ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  ever>'  politician  and  statesman,  would  do  well  to  add  to  his  library." — 
Pall  Mall  Gazette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting  :  and  his  quotations  from  Diplomatic  Reports  by  the  present  I^rd^  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  I^ws." 
— Law  Magazine  and  Retnew. 

^  "  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes* 
sion  to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  England." — 
Saturday  Review. 

"  This  is  a  veiy  useful  little  handy  boc^  on  foreign  succession  laMrs.  It  contains  in  an  c|HtomMcd  form 
tnfon&atioa  which  would  have  to  be  sought  through  a  great  number  of  scattered  authorities  and  foreign 
law  treatises,  and  will  be  found  of  great  value  to  the  lawyer,  the  «Titer,  and  the  political  student.*  — 
Stmmdard, 
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LOYD'S  BONDS:  THEIR  NATURE  AND  USES.! 
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Third  Edition,  in  8vo,  price     j.,  cloth, 

THE  PRINCIPLES  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  GENERAL  RULES  OF  1870, 1871, 1873, 1878,  &  1883,  SCALE  OF 

COSTS,  AND  THE  BILLS  OF  SALE  ACTS,  1878  k  1882, 

AND  THE  RULES  OF  DECEMBER  1882. 

Bv    RICHARD    RINGWOOD,   B.A., 

OF  THE  MIDDLE  TEMPLE,   ESQ.,   BAKRISTER-AT-LAW  ;  LATE  SCHOLAR  OF  TRINITY  COLLEGE,    Dl'BLIX. 


*'This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useml  to  the  practitioner." — Law  Times. 

"The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
ami  thow  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  vrell  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Law  Magazine. 

"The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mv.  Ringwood 
hxs  chosen  a  most  difficult  and  imattractive  subject,  but  he  has  shown  sound  judgment  and  skill  m  the 
manner  in  which  he  h.os  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  >'et  in  a  ne«it  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzzled  b^  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  Is  stated  in  a  few  well-selected  sentences,  and  a  reference  given  to  the  leading 
decisions  only  on  the  subject.  .  .  .  An  excellent  index,  and  a  table  of  cases,  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Pap^r. 


Fourth  Edition,  in  royal  i2mo,  price  i6j.,  cloth, 

A    CONCISE    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN     APPENDIX, 

CONTAINING 

The  Bankrnptcy  Act,  1883 ;  General  Roles  od  Fonns ; 

Scale   of  Costs ;    Board   of  Trade   Orders ;    the    Debtors   Acts ;    and 

Bills   of  Sale   Acts,    1878   and    1882. 

By    EDWARD    T.   BALDWIN,   M.A., 

OP  THE  IN.VER  TEMPLE,    BARRISTER- AT- LAW. 


"This  is  an  excellent  book  .  .  .  .  It  Is  an  eminently  practical  treatise,  and  at  once  concise  and  exact 
....  We  have  np  doubt  that  Mr.  Baldwin's  book  will  be  found,  alike  as  a  guide  and  as  a  work  of 
reference,  most  useful  to  both  branches  of  the  profession." — Law  Magazine. 

"  This  edition  is  a  pruseworthy  cfibrt  to  reduce  the  Law  of  Bankruptcy  within  moderate  linutt.  It  referf 
to  all  the  important  cases  on  the  Act  of  1869,  and  concludes  with  an  excellent  Index." — Law  Times, 

*'  Thb  treatbe  is  certainly  the  most  readable  book  on  the  subject,  and  so  carefully  is  the  text  annotated, 
that  it  is  perfectly  reliable.  —Z^nv  JanrmU, 


H  .\TEVI.\.i    >    i:AYyES,    BELL     YARD,    TEMPLE    BAR,  \ 

THE    LAW   OF   CORPORATIONS. 


\ 

•■  In  wn-*  v-^I  :.■■.»;  •-.:' (./r.e  Tht^asard  Figes,  royal  Svo»  pries  42.*.,  cV.th, 

*  A     T  ..'Air-E    OX    THE     I^-OCTKINE     OF 


I     ULTRA     VIRES: 

:  An  Investigaticn  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

'  CORPORATIONS,  ' 

AND  MORE   ESPECIALLY  OF  I 

JOINT      STOCK      COMPANIES. 

SECOND    EDITION. 

By    SKWARD    BRICE,   M.A.,   LL.D.    Londox, 


Of    THF   IWFk    TF.MFLE.    P  ^iiat-rf  «»- *  7 -'   \:\. 


REVIZWS. 


I         "  Prt/itr  lit  unhrrmiilnf  and  c.i.^niist:'i    titU,  and  t!it  tt^hnhal  notttr^  cf  it.i  JuSjWt.  it  ha%  $t  rrcffm' 

witi    '      ■        ■  ■■      ■  ■■  

t ;  an 
^Tv^ts  of  its  Pred-'C^iior  /;  remaricjJ  if  <-rvw  in  t'w  anuals  0/ itn^'  fntifJks.     ,\i.rtffn  ikufttirvd  m^  saxes  k^rf 
hten  introduced,  and^  insteati  cj  Hx'e  kundred  pages  t*ctttT^.  thv  trt\itisr  ixcupus  a  tikousamd  r/^  mac's 
ittrger pages.    Tki^  iKcremr  in  buik  is ptir-tiy  due  /,'  the  inKoi-p^mtioK  tx  ith  the  EHgiisk  iaiK'  en  ske su.yf.  i 
of  ike  more  important  A  merit  an  and  Lolouial  diyrtrines  and  deciu>'us—t\  covrse  ^ihi\.  A  zvr  tkink  J/r.  Bn..; 


'     s*tend''d  itself  to  the  prflfes\:cn  that  a  stu'trd  t'dit.-i^n  is  Cixtitd  j\-r  witkiH  tnree  xearsjvi^tu  i!i£  first  /*>^'- 
c  at  J  on  ;  and  to  tkis  (alt  Mr.  Ii*ice  lun  rrip^nded  witk  the  prtrent  'clutne,  ike  derti-ptneyst  ^'  ^ki<k  in 

/;  remaricjJ ie  <-rvw  in  t'w  annals  of  iin^'  Arttit*.     ,\i.rteen  kundrvd  ne^  -a 


are  most  snateriitl  to  iht' intt:re\t*  0/ the  sitti-rihoid.-rsand <it  the  ^■■■imitiHHiiy  at itir^e >-■«*■ 

of  the  vtnch  di^fut^'d  ifuesii'ins  in  regard  to  t.i*rp<- ration  f,  on  'ifkich  iegiil  opinicu  is  sti/i  dizidrd.  are  ptr- 
tun/arfy  7ve/i  ireatid.  i  htts  zciih  refrifn,.,' i.*  tht- autliority  claivted  by  the  C cut  is  A?  res  fa  in  t'erj^^j.- 
tions  or  individ:iai:/rrm  applying  to  rarlianirnt/orjresk  prT^vrs  in  /•/vMv/*  of  tlu-ir  exprtss  •igYv^n  ,-t.v 
or  in  derogation  of  pri-:ate  rights.  Mr.  Brice  snost  elalorat'ly  and  ahly  rrz-i*r,i'S  the  ^o»/f.\  .^itg  Je.:- :•  m 
on  this  apparent  interfn-encc  xvith  the  rights  of  the  iuhject.  'yhirh  threatened  at  one  tifw  .•.,■  rr-zn^  tie 
/legislature  and  the  Courts  into  a  collisicn  situilar  to  that  '.v'ti, h  Jollo'.oed  on  the  Tt/'/.-'- vf  .-n-ir  ijjy  .'*' 

Aihhy  \.  White \ttoiherz-ery  difficult  foiut  on  't;hi>  h  Mr.  Bribe's  I o.tk  affords  j'.hk  .Tr.7'  r\i.'^,T'\^ 

i'l/ornintiun  is  as  to  the  liability  0/  Cotrpttnia  m  cofiTrmts  i'utered  into  he/ore  their  jorT'ati'n  .•-  •■'■.- 
protnotsrs,  and  subsequently  ratified  or  adopted  by  the  Company ,  and  a^  to  ike  claims  nfff.mtoit-*-*  r.-'ntt- 

xelves  for  ieii'ices  rendered  to  the  inchoate  Lotttpiny 'the  chapter  on  the  liabi lit i,  s  of  cfl»pt^*\:-.  ■»•-: 

^x  dt\\cio/or/raud and  other  torts  iOMfnitted  by  theif  ogt'utt  '..'ii/,:H  the  f  >•  ..    •       -    . 

to  us  remarkably  ':iflldone.  rerie^i'ing  as  it  does 
point.  .  .  .  On  iheivhole.ve  ronsider  Mr.  Brie 
the profesuon." —'iTiKXX  kdav  Rkview. 


wptiny I  ne  rnapier  on  ine  itaOitit:.5  ojt  cfl*p^»\:-.   'l: 

i  by  thej,  og.-utt  '..'iihin  the  r,gioH  0/  their  autho*':Ty  s  v/.\. 
es  all  the  late  if  mid  sovtriflutt  coniradictt-Ty  d^t  ij./,";.  .-:  :-:t 
ice's  r.xhunstive  nvz-A-  it  valuable euidition  to  the  fitt-ritt:  r/  ,.,' 


II  M 


'I'he  doctrine  which  furm";  the  subject  of  Mr.  '«>k  on  ilie  T-iw  of  CoqH-irtitinni!.  Hr  ^u*  eo'jf 
Seward  iJrice's  tlal>orate  ami  exhaustive  work  is  a  tar  luward*  •^rt'etting  a  IMtie-i  of  thi:t  l^w  in  i:< 
remarkable  instance  of  rapid  >:r')wlh  in  iiKMlcrn  icJ^ti-^n  t-.>  the  I><ii.trinc  \i\  Ultra  N  ire<,  and  ir.e 
Jurisprudence.  |{ in  look,  indeed,  now  almo<t  om-  -c<-ond  «-diiion  of  his  xtwy^x  careful  anil  1  nn-.iTther- 
^titutes  a  I>igest  i>f  the  I  aw  of  <  ireat  Hritain  and  ■>ive  work  may  W. « imimtndtil  withe^}ii_i!  (.unricience 
her  Colonies  and  of  the  I'nited  States  on  the  I-iaw  lo  the  Ki)>;h>h,  llie  Amcrii  an,  and  the  C'olonul 
of  Corporations— a  subject  va^i  enough  at  home.  Hraciiiii^ner,  as  well  a^  to  the  scieiiiific  |uii«."'— 
but  even  more  so  beyond  the  Atlantic,  where  (.or-        l.a'v  Magadne  ami  Re^'iexo.  '  I 

pf^rations  are  so  numen^us  and  p<^werful.  -Mr. 
Seward  Brire  relates  iliat  he  has  emUxlied  a  rrfcr- 
«"nre  in  the  i>re«»ent  edition  to  alxnit  i6<i'>  new 
'ases,  and  expres-.es  the  ho]n.'  that  he  has  at  lea^t 
rrforred   to   'the  chief  ias«-s.'     We  should   think 


there  ran  lie  few,  even  of  thr  Foreij^'n  judjjmcnts 
«nd  I>irta,  wlii<  h  have  not  found  their  way  into  his 
\^V.*:\  The  miestion  what  i«;  and  what  i.s  not  Ultra 
Vires  IS  one  of  very  xreat  importance  in  commercial 
rountries  like  C'.reai  Britain  and  the  United  States. 
Mr.  .Seward  Brii.e  has  done  a  yreat  service  to  the 
'UtiM  of  C"omparative  Juri>;pruden<e  by  his  new 
rerension  of  what  was  from  the  first  a  unique  text 
"On 


"  It  i-;  tlie  I-1W  of  (.?orp» -rations  ihat  Mr.  Rricc 
treati  <if  (.and  treats  of  mi -re  fully,  and  at  the  nmc 
lime  more  si.ientifically.  than  any  work  viith  \riudl 
we  arc  a':<iuainte<l)^  not  the  law  of  principil  and 
.agent  ;  and  .Mr.  Hnce  d'lc^  not  do  \\\%  book  jwdn 
by  glvii  ^  it  so  vague  a  title.     ■  I^aru  y^urmmL 

"  A  euide  of  very-  great  value.  Much  infisrantioB 
on  a  difficult  ami  unattr.ictive  sulycct  has  Inn 
collected  and  aminKed  in  a  manner  which  w9  br 
of  ^reai  assistance  to  the  seeker  a^er  iHe  lawoia 
point  involving  the  powers  of  a  coin|mij'.''« 
Journat,    (Review  of  First  Edition.) 


Ihw  doctrine,  first  introduce<I   in   the  Common    I^w  Courts  in   East  Angiimm  Rmlhma  Ck  » 

%t.oMnties  Kailvay  Co.,  Hrk  k  on  Ui.tha  Vikfs  may  lie  read  with  advmncauec.'* ^fSrm^^  ^ 

MTKK  Hkamwfi  I.,  in  the  Case  of  b^rr^hed  v.  L.  C-  A'.  //".  /ty.  Co.     (L.  R..  3  Q.  t  flC^JLT 
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Now  Ready,  Fourth  Edition,  in  royal  8vo,  price  32J.  cloth, 

BDCKLEY  ON  THE  COMPANIES  ACTS. 

FOURTH  EDITION  BY  THE  AUTHOR, 

THE   LAW  AND   PRACTICE    UNDER   THE   COMPANIES  ACTS, 

1862  TO  1880, 
THE  JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870, 

AN'U 

THE  LIFE  ASSURANCE  COMPANIES  ACTS.  1870  TO  1872. 

^  '^xtxWsit  on  the  TL\>a>  of  Joint  ^toch  C0mpamr6. 

Containing  the  Statutes,  with  the  Rules,  Orders,  and  Forms,  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice.  By  H.  Burton  Buckley, 
M.A.,  of  Lincoln*s  Inn,  Barristcr*at-Law,  late  Fellow  of  Christ's  College, 
Cambridge. 

"We  have  no  doubt  that  the  pre«!ent  e<lition  of  this  useful  and  thorough  work  will  meet  with  as  much 
acceptance  as  its  predccc.S';i')rs  \\'.\y^."  -Scottish  yutmnl  nf  J urisfrndfHce. 

"The  mere  arrangement  of  the  leading  cases  under  the  succeMive  sections  of  the  Acts,  and  the  short 
explanation  of  their  eflfect,  are  of  grcit  use  in  jtHving  much  valuable  time,  which  would  be  otherwise  spent 
in  searching  the  dilTercnt  digests  ;  but  the  careful  manner  in  which  Mr.  Buckley  has  annotated  the  Acts, 
and  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  w*ho 
are  required  to  advise  in  the  complications  in  which  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Index,  always  an  important  part  of  a  law  book,  is  full  and  well 

arranged." — Scottish  yonmal  o/jHrisprtuience, 


In  two  volumes,  royal  8vo,  70J.  cloth, 

THE     LAW     RELATING     TO 

SHIPMASTERS  AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGin\'^,    LIABILITIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

OF   TKIN.    COLL.    CAM1)R1D<;K,  ANI»  <>K    THK   NORTHKKN   CIRCUIT; 

S    LICITOR-CRNERAL  OF   THK  COUNTY   P.VLATINF.  OF    ni'HHAM  ;    ONE  OF   THE  Jl'WJF.S  OF   THK   lOl'RT  OF 

KKCURO   KOK  THK  HUNDRED  OF  SALFOKl)  ; 


AND  AUTHOR  OF 


THE  SOCIAL  CONDITrON   AND   EDUCATION   OF   THE    FKOPLK 

IN  en<;land  and  RUROPE." 


REVIEWS     OF     THE     WORK. 
From  the   lilVSRPOOIi   JOXTRNAIj   OF   COMMXRCE. 


"  'The  law  relating  to  Shipmasters  and  Seamen  ' 
— ftuch  U  the  title  of  a  voluminous  and  important 
work  which  has  just  been  i^isued  hy  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publisher:,  of  L')ndon. 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  .ind  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particubrly  to  their  ap- 

f ointment,  duties,  rights,  liabilities,  and  remedies, 
t  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  being  enhanced  by  copious  appendices  and 
index,  and  by  the  quotation  uf  a  ma^s  of  authori- 
ties. .  .  .  The  work  must  b<  an  iH-\tlnable  cue 
to  the  shipowner^  ship»ut5tet\  or  consul  ."xt  a  foreign 
port.  The  langua>;e  is  clear  and  simple,  while  the 
legal  standing  of  the  author  is  a  sufficient  guarantee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  quoted  by  him  are  ileci."ii\-e  as  regards 
the  points  on  wnich  he  touches." 


From   the   LAW  JOURNAIj. 


"  The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  I'wo  large  volumes 
containing  1x81  pages  of  text,  81  pages  of  ap^n- 
dices,  98  page%  of  index,  and  upwards  of  7800  i.ited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

Mr*  Kay  says  that  he  has  'endeavoured  to 


•( 


compile  a  guide  and  reference  book  for  masters,  ship 
agents,  and  consuls.'  He  has  been  so  mo<lcst  a< 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  but  h:s 
work  wilif  we  thi/ik,  b^  wricomea  hy  lawy*.ys  who 
hnr'e  to  do  with  shipping  transactions,  almost  as 
cordially  as  it  urtdonbtedly  will  h*  hy  those  :c  '/<» 
occupy  their  business  in  the  great  waters." 


\ 


V 


18 


STEVENS   <S-    IlAYNESr  BELL     YARD,   TEMPLE   BAR. 


Now  ready,  in  8vo,  price  15X.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BV  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AN  ADDENDA  giying  the  alterations  effected  by  the  K£W  BTJLES  of  1883, 

AND   AN 

APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by  References 

TO  THE  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  Lincoln's  inn,  bakristers-at-law. 


'  All  those  having  the  conduct  of  administration 
actions  will  find  this  work  of  great  assistance  ;  it 
covers  the  whole  ground  of  the  law  and  practice 
from  the  institution  of  proceedings  to  the  final 
wind  up." — Law  Times. 

*'  In  this  volume  the  most  important  branch  of 
the  adminif^trative  bu-.ineNS  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative  ....  Useful  chapters  are  introduced 
in    their    appropriate    place.s,    dealing    with    the 


'  Parties  to  administration  actions,*  *  The  proofs  of 
claims  in  Chambers,'  and  *  The  cost  of  adminis- 
tration actions.'  To  the  last-mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law,  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  t«en 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  index  much  increase 
the  utility  of  the  work. ' — Solkitors  Jottrtuil. 

"This  is  a  book  which  will  supply  a  w'ant  which 
has  long  been  felt  •  •  •  •,  As^  a  practical  maimaJ 
for  the  counsel  in  practice,  it  will  be  found  ex- 
tremely useful.  It  is  full,  fairly  concise,  clear, 
and  exact.     The  index  Is  good." — Laiu  youmoi. 


In  8vo,  price  u., 

THE   "SIX  CLERKS   IN   CHANCERY;" 

Their  SUCCESSORS   IN   OFFICE,   and  the    "HOUSES"  they  Uved   in. 

A  Reminiscence, 
By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks'  Office. 


"  The  removal  of  the  Record  and  \Vrit  Office  to  the  new  building  has  suggested  the 
publication  of  an  interesting  and  opportune  little  piece  of  legal  histor}-." — SoluUor£ 

2  \ols.  4to,  1876—77.     5/.  $5.  calf, 
THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

\VITH    NOTES    AND    INDEX. 
Edited  by  G.    B.   BARTON,  of  the  Middle  Temple,  Barrister-at-Law. 

In  royal  8vo,  price  30J.,  half  calf, 

THE    CONSTITUTION   OF   CANADA. 

Tin:  BRITISH  NORTH  AMERICA  ACT,   1867; 

Irs  Intrrpretatiox,  Gathered  from  the  Decisions  of  Courts,  the  Dicta  of 
Judges,  and  the  Opinions  of  Statesmen  and  others  ; 

To  which  is  added  the  Quebec  Resolutions  of  1864,  ^^^  the  Constitution 

of  the  United  States. 

By  JOSEPH    DOUTRE,  Q.C.,  of  the  Canadian  Bar. 
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In  one  thick  volume,  8vo,  1S75,  pnce  25^.,  cloth, 
THE     PRINCIPLES     OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN    THE     OCCUPATION     OF    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

or  THE   MIDDLE  TEitPLE,    BARRISTER- AT- LAW,    AN 

"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume  will  be  of 
creat  nervicc  to  the  pari<ih  autliorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  rlear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


l>    KEULSTRAR  TO  THE   KAILW.W  CO.MMISSIONERS. 

that  such  a  work  is  much  needed,  and  we  are  sttre 
that  all  those  who  arc  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  grcAt  senrice. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Ke;;istrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  imdcrtakc." — Law  MagasiHe. 


In  8vo,  1875,  price  *J5,  6^.,  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS : 

By    J.    H.    BALFOUR     BROWNE, 

or  THE   MIDDLE  TEMPLE,    i;ARKISTER-AT-LAW,    ANl^    RE(;iSTRAR  TO   THE   RAILWAY   COMMISSIONERS. 

"We  look  upon  this  treatise  as  a  \-aIuabIe  addition  to  works  written  on  the  Science  of  Law." — Canetda 
Law  youmal. 

**  As  a  tract  upon  a  ver>'  troublesome  department  of  I-nw  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisii^ns  and  dicta  arc  harmonised  so  far  as  po^ible  and 
disting;uished  when  necessarj-." — Irish  Laio  Times. 

"As  a  book  of  reference  we  know  of  none  so  coniprchensi\-e  dealing  with' this  p.irticular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — La-w  magazine. 

In  one  volume,  Svo,  1S75,  price  i8j.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF  RAILWAY  ACTS,  1873  &  1874; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees  :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  C'ommissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OK  THC   MIDDLE  TKMl'LE,    UAIIRISTER-AT-LAW,    AND  RECLSTRAR   TO   THE   RAILWAY  COMMISSIONERS. 


*'  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arran^^cd  f(>r  the  purpose  of  rcfcr- 
en':c  :  its  treatment  of  the  subject  Ls  fully  and 
carefully  worked  out :  it  is,  so  far  as  wc  have  Ixien 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  man  of  capable  Icpal  attainments,  and  by 
■  )flrKial  j>o<ition  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  jneet  a  rtal 
want  and  to  j»rovc  of  service  to  the  legal  profession 
and  the  public." — Laxv  Magazine. 


In  8vo,  1876,  prico  7>-.  61/.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passap;e  of  Hills  for  Compulsory  Purchase  throujjh 

Parliament.     Hy  J.  If.  Balfour  Browni:,  of  the  Middle  Temple,  Barrister -at -Law  ; 

Author  of  "  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 

both  by  the  promoters  and  opiwnents,  and  as  this 
was  the  first  time  in  which  tlio  principle  of  com- 
puNor>'  purchase  was  deliniicly  recognised,  there 
«\nn  I.C  no  doubt  that  it  will  hmg  be  regarded  .is  a 
Ica^Iinj;  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  durinc  the  prof^ress 
of  the  case.  ThtLS  besides  tlic  niain  question  of 
compulsory  purch.ise,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Hill,  the 
<iuesti(>ns  of  water  com)xrn>>ations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
i»y  the  Author  in  the  hotly  of  the  work,  which  is 
thus  a  complete  le^al  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 


"Tliis  is  a  work  of  considerable  immirtance  to  all 
^f  unicipal  Corporations,  and  it  is  hardly  too  mucti  to 
say  that  eN-^rj*  member  of  these  liodics  should  have 
a  copy  by  him  for  consuint  reference.  I*robabl>'  at 
no  very  distant  date  the  property  of  all  the  cxistin;^ 
gas  and  water  companies  will  pass  under  mimicipal 
control,  and  therefore  it  is  exceedingly  desirable 
th.it  the  principles  and  conditions  under  which  such 
tran-ifers  ought  to  be  made  should  be  clearly  under- 
stood. l*his  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publica'tion  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  session  passed  the  preamble 
of  the  'Stockton  and  Middtesborough  Corponition<( 
Water  Bill,  1876.*  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 
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In  8vo,  1878,  price  6j.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 

large  portion  of  the  text,  together  with  the  ex- 
planaiion!^  pertinent  to  them.  The  genera*  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases- 
rat  her  than  a  treatise,  a  feature,  howe\'er,  which 
will  not  diminish  its  usefulness  for  purposes  of 
reference." — Lofw  Magazine  attd  Rcirir^u, 


*'The  Law  relating  to  Charities  by  F.  M. 
Whitcford  contains  a  brief  but  clear  exposition  of 
the  l;iw  relating  to  a  class  of  bcqtiests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  statutory  provisions  on  the 
subject.      Decisions    in   reported   cases   occupy   a 


In  8vo,  1872,  price  "js.  6i/.t  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

EDIN.    AND  OXON.,    AND   B.C.L-   OXON.,   OF   THE   MIUIJI.E  TEMPI.i:,    CAKRISTER-AT-LAW. 


**Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  sqience  uf  I^w,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  bavigny's  great  work  on  '  OhliRations.' 
Mr.  Brown  has  undertaken  a  double  task—  the 
translation  of  his  author,  and  the  anal^-sis  of  his 
author's  matter.  'J'hat  he  nas  succeeded  m  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance  ; 
the  French  translation  consisting  of  two  volume*^, 
with  some  five  hundred  paees  apiece,  as  rompared 
with  Mr.  Brown's  thin  vol  11  me  of  a  luindre<J  and 


fifty  pages.  At  the  same  time  the  pith  of  Von 
Savigny's  matter  lecrns  to  be  very  successfully  pre* 
served,  nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

"  ihe  new  edition  of  Savignv  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyers, 
if  it  is  not,  it  will  not  be  the  fault  of  die  translator 
and  epitomiser.  Far  less  will  it  be  the  fitalt  of 
Savigny  himself,  whose  clear  definitions  and  accu- 
rate tests  are  of  great  use  to  the  legal  practitioner. " 


TH£     ELEMENTS     OF     ROMAN     LAW. 


In  216  pages  8vo,  1875,  price  lor.,  cloth. 
A    CONCISE    DIGEST   OF   THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 

With  copious  References  arrans^d  in  Parallel  Columns^  also  Chronolcgicai  and 

Analytical  Tables^  Lists  of  Laws y  <Sr»<r.  &^c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

OF  WORCESTER  COLLEGE,   OXFORD,   AND  THE  INNER  TEMPLE,    BARRISTER-AT-LAW 
AL'THOR   OF    "  UNIVERSITIES  AND   LEGAL  EDUCATION." 


**  Mr.  Harrises  digest  ought  to  have  Vfry  great  success  among  law  students  hoth  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  cueuraty 
and  laborious  condensation, " — Law  Jou  rnal. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Lxtw  as  conlainea 
in  the  works  of  Gains  and  Justinian^  and  is  so  an-anged  that  the  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  originctl 
liir iters.  The  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  will  render 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originally  written^  but  also  to  these 
persons  whOy  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  I^fste, 
SanderSy  Ortolan^  and  others,  yet  desire  to  obtain  sonu  knowledge  of  Roman  Ixav.*^ — 
Oxford  and  Cambridge  Undf.roraduates*  Journal. 

'*  Mr.  Harris  dcset-jcs  ihc  credit  of  having  produced  an  epitome  which  will  be  of  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
fo  •  rlicniKelves.'^ — Law  Timf.'>. 


iruA'A's  /'OA'  A.tir  sr(:j)EN7s.  ^n 

lii  Ciuvvii  8vu,  price  Jj.  ;  or  Inlerlcavcd  Utx  Nuics,  i/iicc  4.'. 

CONTRACT     LAW. 

QUESTIONS    ON    THE    LAW    OK    CONTRACTS.       With    Ncirs    to    the 
Answkrs.     Founded  on  ''Anson,''  '' Chitty,"'  and  "■'  Pollock:' 

By  PlIILir  EOSTRR  Aldrep,  D.C.L.,  Ilcrlford  College  and  Gray's  Inn  ;  late 

Examiner  for  ihc  University  of  Oxford. 

"This  appears  to  us  a  very  admirable  selection  of  t|uciiions,  comparing  fitvourably  wiili  tlic  average 
run  of  those  set  in  exaininatiuiis  and  useful  for  the  puriw.^  of  icsttnf;  pro;;rc>s.'* — Law  Jout-nal, 


For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  1877. 

In  a  handsome  4to  volume,  with  Map  of  the  World,  price  lOJ.,  cloth, 

THE  STUDENTS'  REMINDER  &  PUPILS'  HELP 

IN   PREPARING  FOR  A  PUBLIC  EXAMINATION. 

liv  THOMAS    MARSH, 

IMMVATK   11  mm:,    Al    IMOK    (H"    AN    "  KN<il.l'sH    i,KA.M.MAK,"   itc. 

"We  welcome  this  compcndiuiri  wiih  i;re;it  pleasure  as  hein;:  evm  tly  wh.ii  U  wanted  in  this  ajje  of 
competitive  examinations.  It  i^  evidently  the  work  of  a  nuKicr  li.md.  and  n»uld  only  be  compiled  by  one 
thoroughly  ex{)ericnced  in  the  work  of  teaching;.  Mr.  Marsh  huN  suminariscit  and  analysed  the  subjects 
required  for  the  prehininar\'  examinations  of  hiw  students,  as  well  ;in  for  the  University  and  Civil  Service 
•xaminations.  He  has  paia  special  attcnticm  to  mathematics,  but  the  itmipendium  also  incliides  ancient 
and  modem  languaKcs,  g^'ography,  dictaiitm,  ^c.  Ii  was  a  happy  idea  to  make  it  quarto  sLk,  and  the 
lype  and  printing  arc  clear  ami  legible."-  Irtnh  Ltnv  '/'tuics. 


Now  ready,  Second  lOdiiion,  in  Svo,  price  2Ij.,  cloth, 

ENGLISH  CONSTITDTIONAL  HISTORY, 

FliOAI    THE    TEUTONIC   INVASION    TO    THE    PRESENT  TIME, 

^csifincb  as  a  'iTc.xt-book  for  <8tttbcnts  anb  others. 

By  T.   p.    TASWELL-LANGMEAD,    B.C.L., 

OK   LINCOLN'^   INN,    BAKRIM  KK-A  r-I.AW,  r.ATK  UTOK   ON   CONSTITITIONAI.   LAW   AND   LRGAL 

MI.srOKY  TO  THE    H>(  K    INNS  OK  C»>1  KT,    AM)    KORMEKI.Y  VlNliKIAX 

SCHOLAR    IN    rilE   IMVERSITY  OF   OXPi»RI>. 

Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 


"  The  work  I)efore  us  ii  would  he  hardly  p()s.siblc  to  praise  t(>o  highly.  In  style,  arrangement,  clearness, 
and  sixe,  it  would  be  diflicult  to  find  anything  I)ettrr  on  the  real  history  of  England,  the  hbtory  of  ita 
constitutional  growth  as  a  complete  story,  than  this  vnhnnc." — JHflifon  (U.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  Lnglish  Constitutional 
History."— »SV»//W/tfrf'  Journal. 

"'I'hal  the  greatest  ctre  and  labour  have  l)een  bestowed  upon  it  is  api^ircnt  in  every  page,  and  we  doubt 
not  that  it  will  become  a  standard  work  not  likely  soon  to  die  out.  -  Oxford  and  Cambridge  Under- 
graduates'  Journal. 

"As  a  text-book  for  the  lecturer  it  is  most  valuable.  It  does  not  always  observe  a  strict  chronological 
sequence,  but  brings  together  alt  that  h.is  to  I>e  said  on  a  given  subject  at  the  point  when  that  subject 
happens  to  possess  a  special  import.ince."-  Contevi/^rary  Kcx'ieif. 

Mr.  Ta.swell-Langmead'i»  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want I'hc  present  Kdition  is  greatly  impiovcd.  .  .  .  We  have  no  hesitation  in 

saying  tnat  it  is  a  thoroughly  good  and  useful  work."—  Spectator. 

We  think  Mr.  Taswell-I^ingniead  may  be  congratulated  upon  having  compiled  an  elementary-  work  of 
conspicuous  merit." — Pall  Mall  Ca.^ttv. 

"  For  students  of  history  we  d»)  not  know  any  work  which  we  could  more  thoroughly  recommend." — Law 
Times. 

"  It  is  a  safe,  careful,  praiitcworthy  digest  and  manual  of  all  constitutional  hiNtory  and  \iCM."— Globe. 

"The  volume  on  Knglish  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  wliat  such  a 
(listory  should  be." — Standard. 

"  As  a  text-book  for  students,  we  reg.inl  it  as  an  exceptionally  able  and  complci'r  work."— A/irr  Journal. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  hU  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  histor>-  -parliamentary  government— that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 
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Sixth  Edition,  in  8vo,  1882,  price  25/.,  cloth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    SNELL, 

OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 

SIXTH  EDITION, 
TO   WHICH    IS   ADDED 

AN    EPITOME   OF   THE    EQUITY   PRACTICE. 

THIRD    EDITION. 

By  ARCHIBALD  BROWN,  M.A.,  Edix.  &  Oxon.,  &  B.C.L.  Oxox., 

OF   THE  MIDDLE  TEMPLE,    UARKISTEK-AT-LAW  ;    AUTHOR  OF   *'a   XF.W    r.AW   PTCTir»N AkV," 
*'AN    ANALYSIS  OF   SAVIGNY   ON   OBLIGATIONS,"  AND   THE   "LAW   OF    FIXTIRKV..*' 


REVIEWS. 

**  On  the  whole  we  are  convinced  that  the  Sixth  Kdition  of  Snell's  Equity  is  destined  to  be  as  highly 
thought  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  subject  with  whidi 
it  deals." — Gibsons  Law  Xotcs. 

"  Rarely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell'.*  *  Principles  of  EqcitA ,'    { 
of  which  a  fifth  edition  has  just  been  issued," — La',u  Times, 

"  Seldom  docs  it  happen  that  a  work  secures  so  great  a  reputation  as  this  book,  and  to  ^fr.  I>p)«n  s 

due  the  credit  of  keeping  it  up  with  the  times It  is  certainly  the  most  comprehensive  as  well  a« 

the  best  vrork  on  Equity  Jurisprudence  in  existence." — Oxford  and  Cambridge  L'ruUrgradnatet  y*um*i. 

*'  The  changes  introduced  by  tlic  Judicature  Acts  have  l)cen  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  evcr^-lhing  necessary  in  the  way  of  revision  has  been  conscicnriooj'y 
accomplished.     We  perceive  the  fruitful  impress  of  the  'amending  hand'  in  every  pcicx*;  the  result  •-f 
the  decisions  under  the  new  system  have  l)cen  carefully  explained,  and  engrafted  into  the  on;;iT.il  tt\:;    j 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  I*»rown,  has  proved  the  fallacy  of  Dentham's  dc-«CTipti:;n  «.f   ! 
Equity  as  'that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  abk  to    j 
delineate.'  " — Irish  Laiu  Times,  I 

"  IVe  know  of  no  better  introduction  to  the  Principles  of  Equity r— 
Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elajj-icd  since  the  appearance  of  the  first  edition  of  th:<  worlL.  it.:.  , 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  prat-tit'orKr^  | 
as  the  beit  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  ^ubje^t." 
— Laiv  Magazine  ami  Rr^-'icv. 


I 


In  Crown  8vo,  price  us,  6d.,  sewed. 

QUESTIONS    ON    EQUITY. 

EOR    STUDENTS    PREPARING    FOR    EXAMINATION^ 

lOUNPEI)  ON 

SNELL'S  "PRINCIPLES  OF  EQUITY," 

By  W.   T.   WAITE, 

BARRLSTER-AT-LAW,   HOLT  SCHOLAR  OK  THE   HONOURABLE  SOCIETY  OF  CKAV*S 
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Second  Edition,  in  one  volume,  8vo,  price  i8j.  cloth, 

PRINCIPLES   OF   CONVEYANCING. 

AN  ELE^fENTARY  WORK  FOR   THE   USE  OF  STC7DEN7S. 

By   henry   C.    DEAXE, 

OF  1  ixcoln's  ink,  darkister-at-la\v,  sometime  lixti:rer  to  the  incorporated  law  society 

OK  tub   UNITtn   KINGDOM. 

'*/(V  hope  to  sec  this  book,  like  S/ictTs  Equity ,  a  standard  cIass-lH>ok  in  all  Law  Schools 
where  English  law  is  taught,'''' — Canada  Law  Journai.. 

"We  like  the  work,  it  is  well  written  and  is  an  i        "  In  the  parts  whicli  have  been  re-written,  Mr. 

excellent  student's  book,  and  being  only- just  pub-  '    1  ►eane  has  prcscr\-ed  the  same  pleasant  style  marked 

lished,  it  haA  the  great  advantage  ot' having  in  It  all        '       •     -■•  •-  •   .     •  «• 

the  recent  important  enactments  relating  to  convey- 


by  simplicity  and  lucidity  which  distinguiitlicd  hit 
first  edition.    After 'NVilfiams  on  Real  Property,' 


uncing.     It  i>o.ssesses  aUo  an  excellent  index." —  |  there  w  no  book   w^hich   we  should  so  strongly 

Law  Stuti^ftts'  J(*unial.  ^  recommend  to  the  student  entering  upon  Real  Pro- 

*'  Will  be  found  of  great  use  to  students  entering  \  pcrty  Law  .is  Mr.  l)eanc*s  *  Principles  of  Convey- 

upon  the  difficulties  of  Real  Property  Law.     It  has  I  ancing,'  and  the  high   ch.iracter  which   the   first 

an  unusually  exhaustive  index  covering  some  fifty  I  edition  attained   has   lieen  fully   kept   up   in  this 

pages." — Law  Times.  I  second."— /,<r7y  Journal. 


Second  Edition,  in  8vo,  price  lox.  6*/.,  cloth, 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS, 
By   EUSTACE  SMITH, 

OF  THE   INNER   TEMPLE",   AUTHOR   OF    *' A  Sl.MMAKY   OF   COMPANY   LAW." 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subiect."--.So//V-//t'r'f  Jflurnal. 

"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  .\dmiralty  I^iw  at  the  Final." — La:o  StmUnts*  Jouftial. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  sm.nll  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  equal  t(j  that  with  which  hi.;  previous  *  bummarj'' 
nas  been  met." — Ox/iyrd  and  Catnbridge  Umiergraduatci   Jou7-i:al. 


Second  E<liiion,  in  Svo,  price  70.,  cloth, 
A   SUMMAia'    OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS, 

By   EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE;   Al'THOR  OF    "A   Sl'MMARY  OK  COMPANY   LAW,"  AND    ''A  Sl.'MMARY  OF 

THE  LAW   AND   PRACTICE  IN   AD.MIKALTV." 

"  His  object  hits  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  iair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  lxx>k  well 
fulfils  its  object.  Its  value  Ls  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
containeil  in  it." — Bar  Exavn'tuUion  yotiriml. 


Second  Edition,  in  Svo,  price  7j.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAAHNATION, 
Bv   J.    CARTER    HARRISON,    Solicitor. 

'*  The  work  in  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  (nvat  a.ssistance  to 
students." — Law  StudfKis'  youmal. 
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Third  Edition.     In  one  volume,  8vo,  price  2ar.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

THIRD    EDITION, 


By  JOHN   INDERMAUR,  Solicitor, 

AUTHOR   OF    "a    MANUAL  OF   THE   PRACTK  E   OF  THE   SUPREME  COURT 
**  EPITOMES   OF   LEADING   CASES,"  AND   OTHER  AVORKS. 


"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  ver>'  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated." — Solicitors'  JournaL 

•*  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Lcnv  Times, 

"  The  'praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine, 

"  We  were  abje,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Journal. 

*'Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  *  Principles  of  the  Common  Law '  esfi^ially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  ever>'  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish.*' 
— Irish  Law  Times, 

**  This  worh,  the  author  tells  us  in  his  Preface^  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorpoiated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems j  so  far  as  we  can  judge  from  the  parts  we  have  examined^  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  euta 
not  only  students^  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  its 
/a^«."— SouciTORs*  Journal. 
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Third  Edition,  in  8vo,  price  I2J.,  clotli, 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

In  the  Queen's  Bench  and  Chancery  Divisions.     Adapted  to  the  New  Rules  of 
Practice,  1883.      Intended  for  the  use  of  Students. 

By  John  Indermaur,  Solicitor. 


fi< 


'The  second  editiun  has  followed  quickly  upon  the  first,  which  was  published  in  1878.  This  fact  aflbrds 
good  evidence  that  the  book  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
student  wh'j  masters  the  contenu  to  turn  to  the  standard  works  on  practice  with  advantage."— Z.aw  Times. 
**  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details,  'i'he  portion  rclaiine  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupil.?  enicrint;  the  chambers  of  equity  draftsmen."    So/kf tors'  Journal. 

Fifth  Edition,  in  8vo,  price  6y.,  cloth, 

AN    EPITOME   OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smitii'.s  Leading  Cases."    By  John  Ini>ermaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"We  have  received  th«  third  edition  of  the  *  Epitome  of  Ix:ading  Common  I*aw  Cases,'  by  Mr.  Inder- 
maiir.  Solicitor.  The  first  edition  of  this  work  was  published  in  February^  1873,  the  second  in  April,  1874, 
and  now  we  have  a  third  edition  dated  September,  1^75.  No  better  proof^gf  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Laiv  youmai. 


Fifth  Edition,  in  8vo,  price  dr.,  cloth, 

AN  EPITOME  OF  LEADING  C0NYETANCIN6  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,   Solicitor,   Author  of  **An  Epitome  of  Leading 

Common  Law  Cases." 

"We  have  received  tlje  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
icing  and  Equity  Cases.    The  work  is  vcr>'  well  done." — La7v  Times. 


ancin] 


'rhe  Epitome  well  deserves  the  continued  patronage  of  the  class — Students—  for  whom  it  is  especially 
mtended.     Mr.  Indermaur  will  soon  lie  known  as  the    Students'  Friend.'  "—  Canada  Lout  JoHmal. 

Fourth  Edition,  in  8vo,  price  $j.  6</.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING   A    COMPLETE    COURSE    OF    STUDY,    UITII   STATUTES, 

CASES  AND   QUESTIONS;  ! 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  couasels  to  the  whole  period  from  t)ie  intermediate 
examination  to  the  final.  His  advice  U  practical  and  sensible  :  and  if  the  cour>%  of  study  he  recommends 
is  intelligently  followed,  the  articled  cleric  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  CUT^  him  through  the  final  examination." — Solicitors'  JoHrnal. 

'*  This  book  contains  recommendations  as  to  how  a  complete  course  otf*  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  u  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Latv  youmai. 

Third  Edition,  in  8vo,  price        .,  cloth, 

SELF  -  PREPARATION   FOR   THE   INTERMEDIATE    EXAHINATION, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  comi)lete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  l)ook  which  may 
1)e  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  iiassed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of '*  Principles  of  Co 


Common  Law,"  and  other  works. 


In  8vo,  1875,  price  dr.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS, 

AND  THE  RULES  THEREUNDER : 
Bdog  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Second  Edition.     In  8vo,  price  2df.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW  ; 

EMBRACING    FRLNCH    AND   LATIN   TERMS   AND   REFERENCES   TO   THE 

AUTHORITIES,  CASES,  AND   STATUTES. 

SECOXD  EDITIOX,  rrciscd  throughout,  and  considtrably  enlarge^L 

By    ARCHIBALD    BROWN, 

M.A.  KDIN.  ANDOXOX.,  ANO  U.C.L.  OXON.,  OF   THE   MIDDLE  THMI'LK,  BARRISTER- AT-LAW  :    ALTHOR  OF 
THE   "law    sjV    IIXTLRRS,"    *'ANALYSLS  OF  SAVIGNV'S  OULrOATIONS   IN    ROMAN    I-V\V,"'    L7C. 

Reviews  of  the  Second  Edition. 

^*'  So  far  as  tve  have  been  able,  to  examine  the  work,  it  seems  to  hai^c  f*ecn  most  earefully 
and  aceurately  executed,  the  present  Edition,  besides  containing  much  ne^c  matter,  having  \ 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  ami  we  hav*  no 
doubt  whatever  that  it  will  bcfoumi  extremely  useful,  not  only  to  students  and  practitioners, 
but  to  public  men,  and  men  of  letters,"'* — Irish  Law  Times. 

**  J/r.  Broivn  has  revised  his  I>ictionary,  and  adapted  it  to  the  chaitges  rffecttd  by  the 
Judicature  Acts,  and  it  uoik'  constitutes  a  very  useful  work  to  put  into  the  hands  of  any 
student  or  articled  clerk,  and  a  work  which  the  practitioner  will  find  of  value  for  reference.^ 
— Solicitors'  Journal. 

**  ft  will  prove  a  reliable  ^uidc  to  law  students,  and  a  handy  took  cf  refcrenet  Jor 
practitioners. ' ' —  Law  Tim i: s . 


In  Royal  Svc,  price  ^s.,  cloth, 

ANALYTICAL  TABLES 


OF 


THE   LAW   OF   REAL  PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-I^w. 


CONTENTS. 
Taule     I.     Tenures. 

I,        II.     Esi.iics,    nccordiiiK    to    qu.-iiuity    of 

Icnaiits'  Interest. 
M     111.     F.-Ni.Ttes.   accorJinjj    to   the    time    at 
which  the  Interc>t  is  to  be  enjoyed. 
>.      IV.     Fsl.'itts,  according  to  the  number  and 


connection  of  the  Tenants. 


Table       V.    bse^ 

,,  Vr.    Acquisition  of   Ej^tate^  in  land  of 

freehold  tenure. 

.,        VII.     Incorporeal  Hcrcditomcois. 

,,      VIII.     Incorporeal  HcreditamBou^ 


Will  supply  the  law  student  with  help  of  a  kind  found  very  generally  u>*efuL  The  ublo,  which  «t 
based  on  Stephen's  Blackstone,  have  goiie  through  the  practical  tcht  of  being  employed  as  rnidt  la  fhfc 
"^^^t^^  •'*"^"8C"»«"t  t'f  the  knowledge  of  the  subject  required  for  examinations  and  will  no  donhc  bcifpie* 
^*'^«P  ^^  thelar«e  and  increasing  classes  whose  requirements  they  are  intended  to  mrrt  "  fawJf^Miw 
^^■^*Ir  ^  care  .ind  considerable  .skill  liavc  been  shown  in  the  compilation  of  then  fhin,  «Udh  «9  h 
Of  mnch  service  to  students  of  the  Law  of  Real  Property."— •/.««»  Timrs, 
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Third  Edition,  in  8vo,  price  2ay. ,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  UW. 

INTENDED   AS   A    LUCID    EXPOSITION    OF   THE    SUBJECT    FOR   THE   USE 

OF    STUDENTS   AND   THE   PROFESSION. 

By    SEYMOUR    F.    HARRIS,   B.C.L.,   M.A.   (Oxon.), 

AITHOR   OF    "a  concise  UICJEST  OF   THE   INSTITUTF-S  OF  GAIL'S   AND  JUSTINIAN.'* 

SECOND    EDITION 

Revised  by  the  Author  and  AVIET  AGABE(}, 

OK  THE   INNER  TEMTLK,  IJAKRISTER-AT-LAW. 


REVIEWS. 

**  The  favourable  opinion  luc  expressed  of  the  first  edition  of  this  7i'ork  apf-cars  to  have 
been  justified  by  the  reception  it  has  met  with,  fjfoking  thraugh  this  unu  Edition^  we  see 
no  reason  to  modify  the  precise  we  bcstonved  on  the  former  Edition,  The  recent  cases  have 
been  cuided  and  the  provisions  of  the  Sumtfiary  furisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions,  The  book  is  one  of  the  best  manuals  of  Criminal  Law 
for  the  student.'' — Solicitors'  Journal. 

"  There  is  no  lack  of  Works  on  Criminal  Imw^  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Air.  Seymour  Harris  has  supplied.  Accustomed^  by  his  previous 
labours^  to  the  task  of  analysing  the  lawy  Mr,  Harris  has  brought  to  bear  upon  his  present 
7vork  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one^  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  protluced 
a  clear  ami  convenient  Epitome  of  the  Law.  A  noticeable  feature  of  Mr.  Harris's  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment^  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  La7v  will  be 
found.  —L.\\\  Magazine  and  Revikw. 

"This  work  purports  to  contain  'a  conciw  exposition  of  the  n.itiire  of  crime,  the  various  ofTcnct*  punish- 
able by  the  English  law,  the  law  of  criminal  pro«:cdurc,  an<l  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  1'he  work  is  divided  into  four  b<x>ks.  nook  I.  treats  of  crime,  its 
divisions  and  es^ntials ;  of  persons  capable  of  committing  crimes ;  .ind  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  a;?ainst  private  persons  ;  and  offcnrcs  against  the 
property  of  individuals.  Each  crime  is  di'^ussed  in  its  turn,  with  as  much  brevity  as  could  well  l)e  used 
consistently  with  a  proper  explanation  \>i  the  le^al  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  doiie,  the 
description  of  the  trial  being  excellent,  and  thoroui^hljr  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  1 V.  contains  a  short  sketch  of '  summary  convictions  before  magistrates  out  of  quarter  sessions.*  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  .Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure.*' — Laio  Journal. 

^^ Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appcaraiue 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shozan  an 
ability  of  omission  7L'hich  is  a  good  test  of  skill,  and  from  the  overwhelming  tnass  of  the 
erimifial  laiv  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  kno7v,  and 
has  presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The 
first  half  of  the  volume  is  devoted  to  indictalde  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offetices,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecuting 
and  trial ;  ami  a  brief  epitome  of  the  laws  of  evidence,  proceedings  aj'ter  trial,  and  summary 
co9tvictions,  ivith  a  table  of  offences,  complete  the  book.  'The  part  on  procedure  will  be 
found  particularly  useful.  Few  young  counsel,  ou  their  first  appearance  at  sessions,  have 
mort  than  a  loose  and  general  notion  of  the  manner  in  whii:h  a  trial  is  conducted^  and  often 
eommit  blunders  ivhieh,  although  tripling  in  kind,  are  nevertheless  seriously  discouraging 
emd  annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  eis  that 
of  mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined  they  may 
he  saved  by  the  table  of  instntetions given  here,^^ — Solicitors*  Journal. 
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Now  Ready,  in  i2nio,  price  5^.  6c/.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LA.\V  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  L— Of  Bills  of  Sale  generally.  Part  IL— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  HI. — Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c 
By  John  Indermaur,  Solicitor. 

•'The  object  of  the  book  is  ihoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  arc  registering  a  bill  of  sale  will  tirnl  the  necessary'  infurmation  in  this  little  lxx)k." 
-  -Law  Journal. 


Now  ready,  in  8vo,  price  2j.  6^/.,  cloth, 

A  COLLECTION  OF  LATIN   MAXIMS, 

LITERALLY  TRANSLATED. 
INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  maxim 
in  their  reading." — I.aiv  JtfUmai. 

"The  collection  before  us  is  not  pretentious,  and  disarms  criticism  by  its  simplicity  and  ^eiteral 
correctness.  Students  would  do  well,  early  in  their  studicM,  to  commit  these  maxims  to  memory,  and 
subsequent  reading  will  often  be  systematized  and  more  easily  remembered."— CoiiA/a  Z.«nv  J<*unial. 


In  one  volume,  8vo,  price  qj.,  cloth, 

LEADING  STATUTES  SUMMARISED. 

FOR    THE    USE    OF    STUDENTS. 

By  ERNEST  C.  THOMAS, 

DACON  SCIIOl.AR  OF  TIIK  H'-N.  snilKTY  (»J-  (JRAV's  INN,  LATE  SCHOLAR  OK  TRINITY  COLLLOE,  OXFOtC-; 
Al  THOU  i)K  *'  LEAIiINC;  CASFS  IN  CONSTITl-TIONAL  LAW  BRIEFLY  STATELY** 

"Will  doubtlciis  prove  of  much  use  to  students,  for  whom  it  is  intended.  .  .  .  Any  student  « ho,  witH 
this  brief  summar>-  as  a  guide,  carefully  studies  the  enactments  themselves  in  the  Revised  Edition  o(  the 
Statutes,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every-  branch  of  English  law." — L^m- 
Magazine. 


Second  Edition,  in  8vo,  in  preparation. 

LEADING   CASES   IN   CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction,  Excursuses,  and  Notes, 

By  ERNEST  C.  THOMAS, 

BACO.N  SCHOLAR  OF  THE  HON.  SOCltTY  OF  GRAV's  INN,  1  ATE  SCHOLAR  OK  TRINITY  CfJl-LEGE,  OXfOKOw 

"  Mr.  R.  C.  Thomas  has  put  together  in  a  slim  dctnvo  a  dic:e5t  of  the  principal  ca<«es  illustrating  CoR- 
stitutional  Law,  that  is  to  say,  all  questions  as  to  the  ri;;hts  or  authority  of  the  Crown  or  penoitt  under  iti 
as  regards  not  merely  the  constitution  and  structure  ^iven  to  the  governing  Inxiy.  but  a1<o  the 
which  the  sovereign  power  is  to  be  exercised.  In  an  lnt^fK.^nctor^•  essay  Mr.  Th<>mas  sives  a 
intelligent  survey  of  the  general  functions  of  the  Kxecuiive,  and  the  principles  by  which  theyj 
and  then  follows  a  summary  of  lending  cases."-   Saturday  Kcvinv. 

"Mr.  Thomas  givcii  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading 
Tinifs. 


In  8vo,  price  8j.,  cloth, 

AN   EPITOME   OF  HINDU   LAW   CASES.    With 

Short  Notes  thereon.     And  Intnxluctory  Chapters  on  Sources  of  Lsw.  ll 
Adoption,   Partition,  and  Sucrcssion.      \\y  Wii.MAM  M.  P.   COGHLAl^ 

Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 


STEVENS   CO    HAYNES,    BELL    YARD,    TEMPLE   BAR,  29 

In  a  neat  Pocket  V^olume,  crown  8vo,  price  \os.  6</.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With  Notes  explaining   its  operation,  and  shewinc;  wherein  it  differs 

i'RCM  the  Hankrui'Tcy  Act,  1869; 

The  bankruptcy  RULES  and  FORMS,  1883  ;   The  Dektors  Act,  1869.  so 
far  as  applicable  to  bankruptcy  matters,  with   rules  and  forms 
thereunder;  the  Bills  of  Sale  Acts,  1878  and  1882; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs, 
Fees,  and  Percentages ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and 
a  Copious  Index. 

By  WILLIAM  HAZLITT,  Esq..    and  RICHARD  RINGWOOD,  M.A., 

SENIOR    KKGISTKAR    IN    BANKRt;iTCY,  OF   THE   MIODI.K    ll.MI'I.K,    Kn«,>  ,    TAKKISTEK-AT-LAW. 


EUROPEAN    ARBITRATION. 

Part  I.,  price  7^.  6</.,  sewed, 

LORD    WESTBURY'S    DECISIONS 

Reported   by   FRANCIS  S.   REILLY, 

OK   LINCOLN'S   INN,  BARBISTER-AT-LAW. 


ALBERT    ARBITRATION. 


Parts  I.,  II.,  and  III.,  price  251.,  sewed, 

LORD    CAIRNS'S    DECISIONS. 

Reported   nv   FRANCIS  S.  RF.ILI.Y, 

OF  Lincoln's  inn.  bakki<ti-.k-at-i  aw. 


In  8vo,  price  2i.r.,  cloth, 
A  TRKATISE  ON 

THE   STATUTES  OF   ELIZABETH   AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bili^  of  Salk  Registration  Acts  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford), 

AND  OF  Lincoln's  inn,  barristf,r-at-la\v. 

"This  treatise  ha^  not  been  published  before  it    1        "  Kxainining  Mr.  May's  book,  we  find  it  con- 
was  wanted.     The  !«tatute<(  of  Klizabeth  again<it    <    structed  with  an  intelliKence  and  precision  which 


fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  year;.  The  dcci-^ions 
under  them  are  let^ion  in  numl«:r,  and  not  at  all 


render  it  entirely  worthy  of  being  accepted  a!«  a 
{;uide  in  thi<  cunf«<sedfy  difficult  subject.  'J'he 
subject  i<  an  invoKed  one,  but  wth  clean  and  clear 


times  consistent  with  e.ach  other.     An  attempt  to  ■  handling  it  is  here  pre^nted  as  clearly  as  it  could 

reduce  the  mass  of  decisions  into  something  like  i  lie.  .  .  .  On  the  whole,  lie   has_  pnxluced  a  very 

shape,  and  the  exposition  of  legal  principles  in-  '  useful  book  of  an  exceptionally  scientific  character." 

volved  in  the  decisions,  under  any  circumstances,  1  — Soiici tors'  Joitrnai. 

mast  have  been  a  work  of  great  lalxjur  and  we  are  ..  ,jj.j^^  ^^^-        ^^^  ^j^^  ^.^^^  ^^  y^^y^  ^ 

pleased  to  observe  than n  the  book  before  us  there  ',  ^y^     former  is  well  chosen,  new,  and  inteiisTing  ; 

}m«  been  a  combination  of  unusual  labour  with  con-  ^^^    ,^jj^^  ^as  the  duality  which  always  distin- 


siderable  professional  skill.  .  .  .  We  cannot  con 
elude  our  notice  of  this  work  without  saying  that  it 
reflects  great  credit  on  the  publishers  as  well  as  the 
author.  The  facilities  aflTorded  by  Mevsrs.  Stevens 
and  Haynes  for  the  publication  of  treatises  by  rising 
men  in  our  profession  are  deserving  of  all  praise. 
We  feel  assured  that  they  do  not  lightly  lend  their 
aid  to  worics  presented  for  publication,  and  that  in 
oonaeqoence  publication  by  such  a  firm  is  to  some 
extent  a  guarantee  of  the  value  of  the  work 
published. ' — Canada  Lartv  JoMmaL 


]uality  which  always 
guishes  original  research  from  borrowed  labours." 
— A  merican  Law  Rrt'.'nf. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  |>ossibIe.  without  doing 
so  at  the  expense  of  perspicuity,  or  oy  the  omission 
of  any  important  point*:.' " — Law  Times. 
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In  one  volume,  8vo,  price  25J.,  cloth, 

AN   ESSAY  ON 

THE  RIGHTS  OF  THE  CROWN 

AND  THE  PRIVILEGES  OF  THE  SUBJECT 

IN    THE    SEA   SHORES   OF   THE    REALM. 
By    ROBERT    GREAM    HALL, 

OF  Lincoln's  inn,  darrlster-at-law. 

SECOND    EDITION, 

Rf.vised  and  Corrkcted,  togkther  with  extensive  Annotations, 

AND  References  to  the  later  Authorities  in  England, 

Scotland,  Ireland,  and  the  United  States. 

Bv    RICHARD    LOVELAND    LOVELAND, 

OF  THE  INNER   TEMPLE,    PAKRISTER-AT-UAW- 


"This  is  an  interesting  and  valua])Ic  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there   is  no  great   inducement  for  a  legal 

writer  to  take   up Mr.   Hall,   whose   first 

edition  was  is-«ued  in  1830,  was  a  writer  of  consider- 
able power  and  method.  Mr.  I^oveland's  editing 
reflects  the  v;duable  qualities  of  the  *  Kssay '  itself. 
He  has  done  his  work  w^ithout  pretension,  but  in  a 
solid  and  efficient  manner.  The  *  Summary-  of  Con- 
tents'  gives  an  admirable  epitome  of  the  chief 
poinL^J  discussed  in  the  *  Essay,*  and  indeed,  in 
some  twenty  propositions,  su])plies  a  useful  outline 
of  the  whole  law.  Recent  cases  are  noted  at  the 
foot  of  each  page  with  great  care  and  accuracy*, 
while  an  Appendix  contains  much  valuable  matter ; 
includin";  Lord  Hale's  treatise  Df  yurr  Maris^ 
a'x)ut  which  there  has  been  so  much  controversy, 
and  Serjeant  Mercwcther's  learned  argument  on 
t;jo  ri;;ht>  in  the  river  1  hames.  The  l)ook  will,  we 
tliitik,  take  its  place  as  the  modern  authority  on  the 
<u^jei:t.' — La-!v  youmal. 

•*  The  treatise,  as  ori>jinally  published,  was  one  of 
cmsiderabie  value,  and  has  ever  since  been  quoted 
."i  a  standard  authority.  But  as  time  passed,  and 
c.i'^es  accumulated,  its  value  diminished,  as  it  was 


necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  c^pcntmi'ay 
was  therefore,  offered  to  an  intelligent  editor  to 
supply  this  detect  in  the  work,  and  Mr.  Lovebnd 
has  seized  it,  and  proved  his  capacity  in  a  ver\- 
marked  manner.  As  very  good  specimen-^  <£.  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  io(>,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  he 
begins  his  notes  by  stating  under  what  expressioas 
a  '  scvend  fisherj-  *  has  been  held  to  pavs,  proceed- 
ing subsequently  to  the  evidence  which  is  sufficient 
to  support  a  claim  to  ownership  of  a  fishery,  'fhe 
important  question  under  what  circunKtances 
property  can  be  acquired  in  the  soil  between  high 
ana  low  water  mark  is  lucidly  discussed  at  IB^;e  77, 
whilst  at  page  81  we  find  a  pregnant  note  on  the 
propertv  of  a  grantee  of  wreck  in  goods  stranded 
witnin  nis  liberty. 

"We  think  we  can  promise  Mr.  Lnveland  the 
reward  for  which  alone  ne  says  he  Icxiks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cast- s  relating  to  the 
foreshores  of  the  country." — L4Mnv  Times. 


**  The  attire  book  is  masfer/y.'^—AhVA'SY  Law  Joirnai^ 


In  one  volume,  Svo,  j-)ricc  I2J.,  cloth, 
A  TREATLSE   ON   THE   LAW   RELATING   TO   THK 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Toc.ethf.r  with  a  Brief  Sl-mmaky  of  the  Various  Sources  of  Rivers 

Pollution  . 

By   CLEMENT   HIGGINS,    M.A.,  F.C.S., 

E,  r..\K.11STER-AT-LAW 

his  practical  acquaintance  l^oth  with  the  scientific 
and  the  legal  aspects  of  his  subject. " — Latp  Mtgrn- 
u'»t'  and  ktvlcf. 

"The  volume  is  very  carefully  arranged  ihrai^^ 
out,  and  will  prove  of  great  utility  both  to  firinrf* 
and  to  owners  of  land  on  the  banks  of  rnwiL*— 
rhe  Mining  J(*Hmaf. 

"Mr.  Higgins  writes  tersely  and  dcariy, 
l>is  facts  are  so  well  arranfred  that  it  b  ^  ejc 
to  refer  to  his  book  for  information ;  atsd  tthoMhr 
the  work  is  one  which  will  be  found  ir«ty  dioU  If 
all  interested  in  the  subject  to  m^^  it     ~ 
_j-    ,     -—  •  —  >-- "^.*. »..«  •■•  v>ut.u,»iiiiK  «  wiou  iiuiiuii        KftFineey. 
.  a-^*"*  ,f^**'  on  the  Subject.     Mr.   Higgins    has  "A  compact  and  con>-<enient 

L^JSS!!!?'"!''^^  ?  ^ork  for  which  he  will  readily  be        on    the  subject  to  which  it      ' 
I^Stused  a    having  special  fitness,  on  account  of   '    JoumaL 


OF   THK   INNER   TEMPI. 

'*  A^  a  comiHjndlum  of  the  law  upon  a  si)eclnl 
.'iT.J  rather  .intricate  subject,  this  treatise  cannot 
lut  prove  of  great  practical  valuc^  and  more 
•  ••peivially  to  those  who  have  to  advise  upon  the 
i^-tit;uion  •'•f  pnxcedinus  under  the  Kivcr.s  Pollu- 
tioii  Preventive;  Act,  1076,  or  to  acljudicatc  ujion 
tK'>sfi   prov,cedin^s   when    brought."  — /ry'i A   Lmv 

,  "\\'c  cnn  recommend   Mr.   Higgins*  Manual  as 
tp.e  l>est  guide  we  possc%'^."—P/tl>/ic  H faith. 
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In  8vo,  Third  Edition,  price  25s.,  cloth, 

MAYNE'S     TREATISE 

ON 

THE    LAW    OF    DAMAGES 

THIRD    EDITION. 

PA- 

JOHN       D.       M  A  Y  N  E, 

OF  THE  IN.NLR  TEMPLE,    BARRISTER-AT-LA\V ; 

AND 

LUMLEY     SMITH, 

OK  THE  INNER   TEMPLE,    <;>.C. 


"  Dunngihc  twcnty'hvo  years  which  have  elapsed  since  the  publication  of  this  -well-knffivn 
worky  its  reputation  has  been  stecuiily  groivint^,  and  it  has  long  since  become  the  recognised 
authority  Oft  the  important  subject  of  tuhich  it  treats  " — Law  Magazine  and  Review. 


I 


"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples th.nn  in  contracts ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
ples at  alt.  In  actions  for  injuries  to  the  person  or 
reijuiation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  .to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
inan  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  properly,  however,  '  vindictive '  or 
*  exemplary '  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tr.ict,  to  the  actual  harm  sustained. 

*'  The  subject  of  remoteness  of  damage  is  treated 
at  coasiderable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  .idded.  Thus  the 
recent  ca<c  ofKidinj^  v.  Sfuitki^^  W.  K.  487,  i 
Ex.  p.  91)  furnisher  the  author  with  an  opportunity 
of  discussing  the  well-known  rule  in  Ward  v. 
Weeks  (7  Bing.  an)  that  injur>'  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  'JTie  rule 
has  always  seemed  to  as  a  strange  one,  if  a  man  is 
to  be  made  rcspo^isible  for  the  natur.tl  consequences 
of  his  acts.  P'or  everyone  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  Ix:  rci)eatcd. 

**  It  is  needless  tocoinmcut  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
h:is  been  made.  I'hc  editors  modestly  expre<is  a 
hope  that  all  the  English  as  well  as  the  princip;il 
Irish  decisions  up  to  the  date  have  been  included, 
and  wo  licHeve  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  l)ook,  the  editors  have 
not  in<.ludcd  any  fresh  American  cases,  but  we  feel 
that  the  omission  wa<;  unavoidable.  We  should  add 
that  the  whole  work  has  been  tJiorouglily  revised." — 
Solicitors'  Journal. 

**  This  text-book  is  so  well  kuffiim^  fu>t  only  as  the  highest  authority  on  the  subject  treated 
off  but  as  one  of  the  best  text-books  ever  written  j  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  practising  lawyer  cofi 
d'<7  7f////<7w/."— Canada  Law  Journal. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumlcy  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory-.  _  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  Still 
enjoys  the  benefit  of  his  a(:curac>'  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirel>|  rewritten. 

'*  Vp'^n  the  gorieral  principles,  according  to  which 
dam.igcs  aro  ii  )jc  asscssccl  in  actions  of  contract, 
JIadUy  v.  Jjtt.rcfufale  (9  ICx.  J341)  still  remains 
tic  Icadin;;  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Proiicrly  understood  and 
limited,  the  rule  proposed  in  that  case,  althou;;h  in 
one  rc'>pect  not  very  happily  worded,  is  .1  s«jund 
one.  and  has  Ijeen  repeatedly  approved  both  in 
England  and  America.  TTie  subsequent  deci^tions, 
which  are  conci«icly  sumnvirized  by  Mr.  Maj-ne, 
I.'.ive  established  that  mere  knowledge  of  siwcial 
circumstances  is  not  enough,  unless  it  can  be  in- 
ferred from  the  whole  trans;iction  that  the 
c  i:iiractor  consented  to  Ixicome  liable  to  the  extr.a 
damage.  This  limitation  i.;  obviously  just,  especially 
in  the  oi'ie  of  j)erson'',  such  as  common  carriers, 
v.;if)have  no  option  to  refuse  the  contract.  Mere 
knowledge  on  their  part  of  special  circumsLTnccs 
<:»Ui;ht  not.  and,  according  to  the  dicta  of  the 
judges  in  tlie  Exchcqiu.r  C-'hambcr  in  Home 
V.  Midland  Railway  L'mnptjuy  (21  W.  R.  481, 
I,.  R.  8  C  P.  i;ii),  wi>uld  n<»t  involve  the  carrier  in 
:.dditiona!  re<i)onsibility.  Mr.  M.iyue's  criticism 
of  ihe  numerou*;  cases  in  which  this  matter  has  Wj-.u 
^  oi'iidercd  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  jz,  33)  appear  to  as 
to  exhaust  the  subject.  r 
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In  8vo,  price  2j.,  sewed, 

TABLE  of  the  FOREIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  Slates  of  EUROPE  and  AMERICA.  By  Chakus 
Lyon -Caen,  Profcsseur  agrege  a  la  Facultc  de  Droit  de  Paris  ;  Pro^seur  k 
TEcole  libre  des  Sciences  politiques.  Translated  by  Napoleox  AKGLE.S 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  los.  dr/.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

F>y  JOHN  HOUSTON,  of  the  MidcUe  Temple,  Barrister-ai-Law. 

"  We  have  no  heMtation  in  uy'ing  that  we  think  '  «ucce»fully  surmoant  the  dLAcnlties  in  the  way  c-f 

Mr.  Houston's  book  will  be  a  ver>-  u<^fu1  ar-ce<«ion  !  thi<  arduous  undertaking  as  the  one  before  iv ;  for 

to  the  library  of  either  the  merchant  or  the  law^'er."  |  the  langua^  m  well  chosen,  it  is  eKhausti^^  of  the 

—  ^fllititi^rs'  yournal.  \  law.  and    is  systematiiied  with   g^reat  method-'*— 

"  We  have,  indee<!.  met  with  few  worl.«  which  so  |  AmcriiAH  Law  Rer'itzp. 


hundred  pages  of  diiwenati>^n  oa  the  gcisenl  la-*. 
'[  o  this  we  snail  pr-.^ceed  to  refer,  simply  resuviunf . 
before  doing  s*y.  that  the  charge  to  the  jury  ba^ 
been  carefully  re  %  i»cd  by  the  Lord  CJhief  Jasiioc." 


i2mo,  price  io.r.  6</.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  OF  ENGLAHD  A8D  WALES: 

Including  Intnxluction,  Statutes,  K\))lanatory  Notes,  Ca<;es,  and  Intlcx.  By  ToHN 
I^x'KF.,  M.P.,  Q.(.".,  Kernrder  of  Hrighton.  The  Fifth  Edition,  in  which  are 
introfluced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  GiLMORF 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo,  price  los.  6</.,  cloth, 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  ABD  SDPPLEKIT. 

With  Forms  of  Orders  and  Appenilix  of  Bills. 
By  LOITUS  LEIGH  PEMDERTON,  of  the  Chancery  Registrar's  Office, 


"  Mr.  PcinlKTton  has.  with  great  rare,  brought 
toi^cther  an«l  t  ia^sitkcl  all  these  conflicting  cases, 
anil  ha«i,  a^  f;ir  as  may  he,  deduced  prin-riplcs  t^hich 


will  prokibly  be  applied    to  futtire   cases."— Jm- 
citors'  Jiumal. 


In  Svo,  price  iQf.  6r/.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE   QUEEN  k.  GURNEY  AND   OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  CockbI'R.v.     With  an  ! 
Intro<luction,  containing  a  Hi>tory  of  the  Ca«^?,  and  an  P^xamination  of  the  Ca<e> 

at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  the  Docfrine  of  Com-  i 

.MERCIAI.  Frali».     By  W.  F.  Finl.\son,  Barrister-at-Law.  ' 

"It  will  probably  be  a  vcr>-  lone  lime  bcftinp  the  duty  was  discharged,  and  nothioc  could  be  in.-« 
prosecution  of  the  Ovcrend  and  (iurney  directors  is  natural  than  that  the  reporter  ichould  publish  s 
forgotten.  It  remains  as  an  example,  anil  a  Ic(;al  .separate  report  in  book  fornu  This  has  been  done, 
precetlcnt  of  con^idcraliie  value.  It  invoUed  the  and  Mr.  Finla-son  introduces  the  report  uv  o~e 
immensely  imp^trtani  qursiion  where  innocent  mi»-        »^    -  •     j  i-  .• 

representation  ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"All  who  peru^d  the  report  of  this  case  in  the 
columas  <»f   the    limes  must    have   ob-itrved   the        — Law  Titui's. 
remarkable  fulness  and  accuracy  with  which  th;it 


I 


In  Svo,  price  5j.,  cloth,  I 

THE    LAW    OF    PRIORITY. 

A  CoNci^i:  \\r^v  of  tiif.  Law  rfi.atim;  to  Priority  of  Incumbkances 

ANP  or  other  Rights  in  Property. 

By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law. 

ti,r  ^^r  ^•'^'»"*'>"  f  ^»o^''<  mny  lie  recommended  to    I    tioner  with  a  useful  supplement  to  \umm  ^^ 
the  advanred  student,  and  will  furnish  the  practi-    |    complete  u-orks."-->yJXf*y«^' ygwnlS^'^^ 


STEVENS   ^    IIAYNES,    BELL     YARD,     TEMPLE   BAR, 
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In  crown  8vo,  price   idr.,  cloth, 

A   MANUAL  OF  THE  PRACTICE  OF  PARLIA- 

MENTARY  ELECTIONS  tiirouchout  c;reat  Britain  and 

IRELAND.  Comprising  the  Duties  of  Returning  Oflficcrs  and  their  Deputies, 
Town  Clerks,  Agents,  I'oU-Clerks,  &c.,  and  the  Law  of  Election  Expenses* 
Corrupt  I*ractices,  an«l  illegal  Payments.  With  an  Appendix  of  Statutes  and  an 
Index,  liy  Hknry  Jeffreys  IJushby,  Esq.,  one  of  the  Metropolitan  Police 
Magistrates,  sometime  Recorder  of  Colchester. — Fifth  Edition.  Adapted  to  and 
embotlying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the  Instruc- 
tions to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject.  Edited  by  Henry 
IIardc:astle,  of  the  Inner  Temple,  Barristcr-at-Law. 


We  have  just  received  at  a  very  opportune 
moment  the  new  eiltiion  of  this  tv«eful  work.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  find  '  Hufthby's  Manual '  replete  \%ith 
information  and  trustworthy,  and  that  Sir.  Hard- 
cajttle  ha5  incorporated  all  the  recent  changes  of 
the  law.  "— /,/i<-4»  Jvurnai. 

"Asfaras  we  can  judjje,  ^f^.  HardcaMle,  who 


is  known  as  one  of  the  joint  editors  of  O'Malley 
and    Hardcastle's  KIcction  Reports,  has  done  hi.> 

work  well For  practical  purposes,  as 

a  handy  manual,  we  can  recommend  tne  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  otfic^rs  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work." — Soli- 
citors' yourvai. 


A  Companirin  Volume  to  the  above,  in  crown  8vo,  price  9^.,  cloth, 

THE  LAW  AND  PKACTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Eorms  of 
Petitions,  \c.  Second  Edition.  By  Henry  IIardcastle,  of  the  Inner  Temple, 
liarrisler-at-Law. 


"  Mr.  Hardcastle  gives  u-i  an  orlsinal  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 
guide.  Beginning  with  th«  vffe<>t  of  the  Klectioit 
.  Petitions  Act,  i86t!,  he  takes  his  readers  step  by 
I  siep  through  the  new  pru«.-edurc.  His  niiKic  of 
!     I  rcatinj;  the  subject  of  '  |Kirti«.i:l;ir<' will   be  fuund 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
IS  supplied  the  Act  and  the  Rules.  VVe  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Laiu  I'iiues. 


Now  ready,  Vols.  I.,  II.,  &  III.,  price  jy.  ;  and  Vol.  IV.,  Pts.  I.  ii:  II.,  price  51. 
REPORTS     OF    THE    DECISIONS     OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IR?:LAND. 

PURSUANT    TO    THE    PARLL4MENTARY   ELECTIONS    ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 


In  8vo,  price  I2j.,  cloth, 

THE     LAW    OF    FIXTURES, 

IN    TlIK    I'RI.NCII'AL   RELATION    OK 

LANDLORD      AND       TENANT, 

AM)    IN    ALL  OTIIKR   OR   CKNERAL   RLI.ATIONS. 

FOURTH  EDITION. 
Bv    ARCIIII5ALD    1M<0\VN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon., 

0|-    IHK   MIHDI.K  TKMPLE,    BARRISTER- AT-I.AW. 


"The  author  tells  us  that  e% cry  endeavour  has 
been  made  to  in:ike  this  tdition  u^  complete  as 
possible.  We  think  he  has  t>ecn  very  «iicceMful. 
For  instance,  the  changes  effected  by  the  Kills  of 
Sale  Act,  1878,  have  been  well  indicated,  and  a 
new  chapter  has  been  added  with  reference  to  the 
Law  of  Ecclesiastical  Fixtures  and  Dilapidatitms. 
The  book  is  wortJiy  of  the  success  it  has  achieved." 
— l*€n»  Timfs. 

"We  have  touched  on  the  principal  features  of  this 


new  edition,  and  we  liave  not  space  for  further 
remarks  on  ihe  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
his  own  observations,  and  the  treatise  is  commend- 
able as  well  for  originality  as  for  laborionftnets.** 
— Law  JoumnI, 


u        s7V':r/:jVs  c-  i/.tvxEs,  bell  yaa^d,   temple  bak. 


^ti'tocn*  iiiib  3:v.tn:ic&'  ^Scricd  of  Jleprints  of  tht  (£;irls  Jlcportirrs. 
SIR   BARTHOLOMEW   SHOWER  S   PARLIAMENTARY   CASES. 

I:;  S\..,  1S76.  ]»ni:c  4/.  4.^.,  bol  calf  Mnding, 

SHOWER'S  CASES  IN  PARLIAMENT 

A'ESuLVED  A\J>  A/'f:  ;);■//>  I'/'OX  J'ETIT/OXS  Z^   U'/CITS  OF  LA'A'OA'. 

lOrRTII    KDITIOX. 
CONTAINING   ADDITIONAL  CASES    NOT   HITHERTO    REPORTED. 

KKvisKi)  AND  rnnri)  uy 

RICHARD    J.OVKI.AXl)    LOVKLAXD, 

ot  Till,  ISM  \-   II  ■.!■•.  -.  iiv.<.;:   •■  :;-.\i-i  \\v  ;  i.iiiT.-;:  Oh  "•kki.vniiV  cui-wn  t  A^is.'*  .wd 
'■i:.\i.i.s  I  -. i-v  "N    KM    iMi.nis  nr  i  ni:  *_«■•«'."  in   n;i.  sFA.-«H'.'Kr."" 

**  Mcs>rs.  SrK\  r.N>  \  Havnk<.  ilic  succL-isfiil  iniblishcrs  nf  ilic  Kciirint'-  uf  V»o;loue. 
(.'«)t>ki:,  ('iinninj^hnnj,  liii nkv-Vs  N\-\v  Ca^'Cs.  rhoycc  C"ast's  in  Cli-iiccry,  W'il'i.iiii  Kc'vn^c 
antl  Kclyny's  Crown  (.":i>L'.  tli'.cir.iiiuil  lo  issue  a  new  or  f'.mrih  Kilition  of  Shower's  (.'.".x.^ 
in  rarlianient. 

'•  The  \(ilumc.  althi'i:.L;li  iKMi'lifiiMy  jirinted  <*n  ()l«.I-fa>liii:«Rt:d  Taj^er,  in  oM-fL'->lnMnLi 
tyj^c.  instead  «»!' hcini^  in  the  ijii.^it^s  i"  '"  t'>t'  niorc  coiueiiient  v.nM.ivo  fi»rn»,  aii  1  ci'ii:.iir.^ 
hcvernl  aiMilional  cums  n«it  *.<•  Iv-  Munul  in  any  cif  ihe  prc\i«)iih  iMlition.s  of  the  \\«irU. 

**  'i'hesc  arc  all  ca>.es  of  inii-nrUince,  v\i»rlhy  o(  bcinv;  ushered  into  the  lijjhl  of  i;ie 
worlfl  l)y  enterprising;  puhlislier^. 

*•  Shower'.N  L-ase.-.  are  mwlel^  iV'r  rcixirlers,  even  in  our  day.  The  sialeniCTiTs  of  iVe 
ca«ic. tlie  argumentsofc«'i;r..-il.iinvlthe  oj>inions  of t!)e  Judj^es,  arc  .ill  clearly  ari'l  .'.l.'ly  ^i'.t":. 

**  This  new  edition  wit'i  unold  face  t>f  tiiese  Nalual>lereiHir:s,  under  llieaMe  c  lii'^r^'i; 
of  R.  L.  Lovelnnd,  Mmj.,  >hoidi!,  in  the  langii.i^e  of  the  adverti>enienl,  *  In,-  weKoinei  .} 
the  profession,  a.s  well  as  en.ihle  the  custodians  of  public  lil>raries  t».»  complete  t-r  .-.■.::'.  :■-■ 
their  series  of  English  Law  Uepfrts."'—  Canaau  Lai^'  jfoitittal. 

BELLEWES    CASES,    T.    RICHARD    II. 

In  Svo.  1S60.  price  3/.  Jf.,  bound  in  c.ilf  anti'ji;o, 

LES  ANS  DU   ROY  RICHARD  LE  SECOND. 

Collect'   ensend)r    hors    les    n:»ri-.lL,qiiiMUs  de    Slatham,    Fil/heibert   el    lJrkHi\o.       IV; 

RicilARh   Rki.i  l.wi  ,   lie   Lincolns  Inne.      15^*5.     Rejmnted    from     the  <->ri^i:::i. 
ICd  ition. 

"  No  public  libr.'iry  in  the  wriilil,  ulion*  liivji.;!!  highly  ciViiiL.Mv  li>  Th«.    fpirli  rir.:!   irtcr|'i«-   ■'■ 

l.r.v  t'lM'J'--  a  j>!.in:.  "ihcuiltl  •)«•  \viil'..ivii  .•.  1  ..;iy  "f  llu-i  jjrn.ilf  pr.'*  .:-»iii:r>.     ']  .i-:  wori:  1.*  :»n  i:ii]    r'..-  :  It.'. 

tJidon  of  Ik-llowi-."     L'tifiaJii  L.i:v  '),•  if.iitl.  \    iti  ui:r  li-i;;w  hi-toiy '.  tlserciif  n-.  \c.ir  '  -.  ■■►  •  .:  ■." 

'    rei^:i  i'f  Ku  iiarfl  1 1..  and  l'.cL!>;*c -.ii.  ;:.n;.i  i.^    ■■  y 

"  \N'c  !iav«.' hero  .i_/ric-.r////.'V,' e'll:!-.-:!  ■f  IVIU-wi:,  '    sub^litulr  ly  t  .irc;u;iy  i;.\:r.i.  tirv.:  .ii .-.  ■. ..   i:.:;;.j..:i 

nnrl  ii  is  rcilly  the  niLisi  In-auwirul  ain.  ;uiir.ir:i)>lc  the  cases  !u:  ootiKI  lii:-!.  a:;i.  hi-  v-jil   i:   if   ;Ki;  r.  ■■♦ 

n:piiiit    tliat    Fias  appeared  at  ai.\    lint-.     Il   is  .1  1    ci):neniL-i.l  fi>:iii     ih.it  .'•f  al;-'iab->r;-. -J  ..ir.r  j-:  ■:-:t 

p.  rfv«.t  L'eni  i>f  antiijiie  prmtinj;,  .i!-:l   t\>T  ■;  a  iii'Kt  in  tlie  ■.Ji-.ier  .-f  siilij^irf";.  s<-.  ih.i:  i.'.c  w,\  ■  ^  \-  ..  .'.  ,■  »i 

imi-rc-::r.i:  iiiiMiiiineni   uf"  our   e;ir.>   I'..;.il   h-.-t-iry.  a-*  udl   :.-;a  I-i-Vp:  ..'t' law    i«.;^-i:?,      J:   i-  ii  !'    '  .. 

ll  hrluili>  l<.»  the  saiiie  cLi'S  of  worL'  .i-   the    \  <.:ar  .    c>lk-.ti-M.    if"  l..l^c■i  of  i;..j    r<.i-4'i    -^f    K;   "Ln.    ]!  . 

I'Khjk  (it  i-alwari!  I,  .'i;id  oc'ier  siiiiilai    v.hk^  wliich  I    aria:.^^-'i  a- i.oriliii' ii- :heir  <al:Ki:>  i-  .i!--"'...;  v.; 

h:i\e   bet  II   jirinfed    i:i    unr   dwn    ii.'ic    i-ader   llu-  ,    onltr.     Il  is  ihi.ref- iv  i»:U'  of  liu:  c::%-'.  lai-   !  .;.   .■. 

au-:pit.e-:  "f  the    M.i  f'.-r   ijf  il:c    K--!:-  ;  '■•ii    i<    f.-.r  and    i::terc?tin-.:   leL:al     iiKU:cri;d*     ul"  V?.e    ^l.■■.■. 

siip'-inr   to  a-ij    of  ihi  in.   ai.<l   i^   ir.  t)ii^  re;p<.i  t  ■    .A:^e'5.'-y,€i;i'  7iw,-tv. 


CUNNINGHAM'S     REPORTS. 

In  .Svf,  1S71,  juice  3'.  3.^.,  calf  ant  ii-ue, 
L'jn\:n. '.ham's  (T.)  Re}n>ri>  in  K.  15.,  7  to  10  ( ieo.  II.;  to  which  is  prcfixeil  a  Frop-'Kil 
lor    rcnderinjj   the   Laws  t)f  Lnj^lantl   cle.ir  and    cerirdn,    himdily    orTerod  lo  :hx" 
(.'on.,ii K-ration  o{  boili    Houses   of    J'arlianient.     Third    cilition.    with   numerous 
CorrectiMHs.     liv  Tl!OMA^ 'Jownskm)  RrcKNli.l.,   lJarriNter-at-I.aw 


'many  „f  t|,p  reported  ciLses.    J  hat  ..h.iplcr  licgins  with  lUe  rep.jrter«  of  the  Year  13ooks  from  1  J 

verv^**^^''  ^■^"^"  '*"'^*"'  ^"'  *'"••  "'^'"-matiori  of  I  111.  to  la  Hen.  VIII.- licing  near  aoo  \tax^ 

\r^ Jt'^t^}'^'  ^^^^^  »'""'^''^  '"  Iet:ers  of  koM.  I'hey  j  afterwards  to  the  time  of  ihc  author."— C« 

»"    follows :  *Nulhin5  condiicei  more  10  the  '  Law  'JourHal. 


STEVENS  O*  IIAYNES,   BELL    YARD,    TEMPLE  BAR.  85 


cStcbfn«  anb  3)''SJ^fs'  cScriw  of  Jlcprints  cf  tht  (£arlg  Jlfportfrs. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  2J.,  calf  antique, 

THE  PRACTICE  OF  THE  HIGH  COTJET  OF  OHAHOERT. 

With  the  Nature  of  the  several  Offices  IxjJonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

*'  This  volume,  in  pniici,  t>'pc,  and  binding  (like  '*  IJellewe's  Cases  *')  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other.'  — Canada  Laiu  Journal. 

In  8vo,  1872,  price  3/.  3^.,  calf  antique, 

SIR  G.   COOKE'S  COMMON  PLEAS  REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,   AND  KINGS  GEORGE    I.   and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre\s  MSS.  by  Mr.  Justice  Narrs,  edited  by  Thomas 
TowNSEND  Bi'CKNiLL,  of  the  Inner  Temple,  IJarrister-at-Law. 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  VA  Stevens  and  Hayne^  arc  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modem  publishers,  whose  good  ta<ite  is  only  equalled 
by  their  enterprise." — Canada  Law  Joitmai, 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4/.  4J..  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
\\'ith  a  table,  together  with  March's  (John)  Translation  <?/" Brooke's  New  Cases 
in  the  time  of  Henry  VHI.,  Edward  VI.,  an*!  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    8vo.  1873. 

"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  tran<!lniion  malcing  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Ha>Ties  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  scries  of  Karly  Reports."' — Canada  Law 
Jimmal. 


KELYNGE'S   (W.)   REPORTS. 

In  8vo,  1873,  price  4/.  4^.,  calf  anticpie, 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9ih  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  I^rds  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 

KELYNG'S  7siR"J0HNr CROWN  CASESr 

In  8vo,  1S73,  price  4/.  4.f.,  calf  anticjue, 

Kelync's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  sei^eral  additional  Cases 
nn'cr  bcfoi'c  f tinted^  together  with  a  Treatise  i'pon  the  Law  and  Proceed- 
ings IN  Cases  ok  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Meun.  Steven»and  Haynu.  Littk  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
Che  reports  or  of  the  treatise  embodied  in  the  vdume 
now  before  us,  will  give  the  reader  some  idea  of  the 


good  service  rendered  by  Messrs.  StevensandHaynes 
to  the  proft^^^ion.  .  .  .  Should  occasion  arise  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  vade  mecum^  of 
the  law  of  high  treason  and  proceedings  io  relation 
thereto." — Ca$iada  Law  Journal.  L 
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In  one  volume,  8vo,  price  251.,  cloth, 

A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  OX  THE  DECISIOxVS  IN  THE  ENGLISH  COURTS, 
By  JOHN   ALDERSON   FOOTE, 

OF  Lincoln's  ink,  barrister-at-law  ;  chancellor's  legal  medallist  and  senior  wheu-ell  scholar 
OF  international  law  camiiriix:e  university,  1873  ;  senior  student  in  jcrisprudenck 

AND  ROMAN  LAW,  INNS  OK  COURT  EXAMINATION,  HILARY  TERM,  1874. 


"This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  Uiwyers  who  ha\-e  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  tresi,tis«,  twenty 
years  ago,  the  judicial  decisions  of  Knglish  courts  bearing  upon  different  {nrts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors'  Journal. 

'•  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  ha\-c  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  questitMi.'* — Saturday  Revies^y 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construa  a 
framework  of  private  international  law,  not  from  thfe  dicta  of  jurists  so  much  as  from  judicial  decisions  ic 
English  Courts  which  have  superseded  them.    And  it  is  here,  in  compiling  and  arranging  in  a  concise    i 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good    ' 
fruit.    As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  :    • 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble."— 
Standard.  ! 

"  Tlie  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  staicil.  .So  fur  as  we  have  observed,  no  case  of  any  importance  has  beer 
i>mitted,  and  the  leading;  casc<i  have  been  fully  an.ilysed.  The  author  docs  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  contiict  with  the  proper  rule  of  law.     Mos:  of  hit 

criticisms  seem  to  us  vcr>' just On  the  whole,  we  can  recommend  Mr.  Foote's  tr«ati^  a<  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  tind  its  way  into  the  haiids  of  pr«ictistng  bw^-ers.' 
-The  Journal  0/ J urisprmU'Hce  and  Scottish  La7v  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  a*  thoM 
of  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commeiKi 
it  as  one  useful  alike  in  Chambers  an<l  in  Court." — Law  Magazine  and  K^'ieiv. 

"  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary*,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts— Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  inten-ied  as 
an  attempt  at  coditication.  However  that  may  be,  they  arc  a  digest  which  reflects  high  credit  oc  the 
author's  assiduity  and  capacity.  'ITiey  are  '  meant  merely  to  guide  the  student ;  *  but  they  will  do  much 
inure  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  \^ill  render  the  reading 
of  the  text  easy  and  fruitful."— Za7t>  Journal. 

"  This  l)ook  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  l>ook  of  reference  for 
practising  barristers."— /^<ir  K.mmination  Journal. 

"'Jhis  is  a  book  which  supplies  the  want  which  has  long  l)een  felt  for  a  really  goo<l  modem  izeatise  oc    [ 
Private  Interiiational  Law  ad;ipted   to  the  ever>'-day  requirements  of  the  English  Practitioner.     Tlie    ■ 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  m  siM— an  octaTOof  500 
pages  only  —and  the  arrangement  and  development  of  the  subject  $0  vv-ell  conceived  and  executed,  diat  it    ' 
will  amply  repay  perusal  by  those  whose  immediate  object  maybe  not  the  actual  decuioos  aCa  kaoBy 
point  but  the  satisfactory'  disposal  of  an  examination  ^A^cr." —Oxford  and  Camhridg€  L'mdergrmdMalat 
Journal, 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Fo«le*»  kedk  i^H 
our  opinionj  the  best  work  on  private  international  law  which  has  appeared  in  the  Englkh  lai 
ITie  work  m  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  hf  all 
have  to  consider  questions  on  private  international  \9.vr."—Atk€MaHm. 
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itato    jHagajine  anli  3JebietD, 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price  FIVE    SHTLLINGS  eaoh  Number. 


No.  CCXVIII.     (Vol.  I,  No.  I,  of  the  New  Quarterly  Scries.)    Novcml)cr,  1875, 
No.  CCXIX.     (Vol.  I,  4th  Scries  No.  II.)    February-,  1876. 

N.B, — These  huo  Numbers  are  out  of /r int. 

No.  CCXX.  (Vol.  I,  4th  Scries  No.  III.)  For  May,  1876. 

No.  CCXXI.  (Vol.  I,  4th  Scries  No.  IV.)  For  August,  1876. 


Nos.  CCXXII.  to  CCXXV.  (Vol.  2,  4th  Series  Nos.  V.  to  VIII.),  NovcniLcr, 

1876,  to  August,  1877. 


Nos.  CCXXVI.  to  CCXXIX.  (Vol.  3,  4th  Scries  Nos.  IX.  to  XII.),  November, 

1877,  to  August,  1878. 


Nos.  CCXXX.  to  CCXXXIII.  (Vol.  4,  4th  Series  Nos.  XIII.  to  XVI.),  November, 

1878,  to  August,  1879. 


Nos.  CCXXXIV.  to  CCXXX VII.  (Vol.  5,  4th  Series  Nos.  XVII.  to  XX.), 

November,  1879,  to  August,  1880. 


N(»s.  CCXXXVIII.  to  CCXLI.  (Vol.  6,  4th  Series  Nos.  XXI.  to  XXIV.), 

Noveml)er,  1880,   to  August,  1 88 1. 


Nos.  CCXLir.  to  CCXLV.  (Vol.  7,  4th  Scries  Nos.  XXV.  to  XXVIII.), 

November,  1881,  to  August,  1882. 


Ni».  CCXLVI.  to  CCXLIX.  (Vol.  8,  4th  Series  Nos.  XXIX.  to  XXXII.), 

November,  1882,  to  August,  1883. 


No.  CCL.  (Vol.  9,  4th  Scries  No.  XXXIII.),  for  November,  1883, 


An  Annual  Subscription  of  aos.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad. 
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Third  Edition,  in  one  vol.,  8vo,  price  32J.,  cloth, 

A  TREATISE  ON  HINDU  JLAW  AND  USAGE. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Ljiw,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Soumern  India, 
and  has  produced  a  work  of  value  alike  to  tlie  practitioner  at  tlie  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

*•  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable  treatise." 
— Law  Alagazine  and  Reviciu. 

In  8vo,  1877,  price  ifj.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS  ADMINISTERED  IN   THE   COURTS  of  the  MADRAS  PRESIDENCY. 

ARRANGED    AND   ANNOTATED 
By  H,   S.   CUNNINGHAM,   M.A.,   Advocate-General.  Madras. 

DUTCH     LAW, 

Vol.  I.,  Royal  8vo,  price  40^.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW,  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  KoTZft,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  1780. 

*^j*  Vol.  II.  is  in  course  of  preparation. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     186S,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Royal  8vo. 

1875,  1876,  1879,  etc. 

Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (T.),  Index  and  Dii^cst  of  Cases  decided  in  the  Supreme  Court  of  the  C.4PE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  8\o. 

In  8vo,  1878,  cloth, 

PRECEDENTS    IN    PLEADING:   being  Forms  filed  of  Record  in 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo,  price  31J.  6</.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  tier  Made,  and 
References  to  Van  der  KeeseKs  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  i2mo,  price  l$s.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supjily  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  Dionysu'S  Godefridus 
YAH  DER  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  the 
Universities  of  Lcyden.  Translated  from  the  original  Latin  by  C.  A.  LORENZ, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  With  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 
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THE 

3Bar  6]camination  journal 

No.  39.     Price  2S. 

MICHAELMAS,     1883. 

CONTENTS:^ 

SUBJECTS   OF  EXAMINATION. 
EXAMINATION    PAPERS,  WITH   ANSWERS. 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
LIST  OF  SUCCESSFUL  CANDIDATES. 

Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

OF   THE  INNER  TEMPLE,    BARRI.STER-AT-LA".V  ;    AND 

W.     D.    EDWARDS,    LL.B., 

OF  Lincoln's  inn,  darkistkr-at-law. 


«   » 


//  is  inicndcd  in  future  to  publish  a  Number  of  the  Journal  ixficr  each  Examiiuition, 


Now  published,  in  Svo,  price  iS^.  each,  cloi]^, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV. &V. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  187S,  to 
Hilary  Term,  1880,  and  Easter  Term,  1880,  to  Hilary  Term,  1882,  with  List  of 
Successful  Candidates  at  each  examination.  Notes  on  the  Law  of  Property,  and  a 
Synopsis  of  Recent  Legislation  of  importance  to  Students,  and  other  information. 

By  A.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristersat-Law. 
Second  Edition.     In  8vo,  price  dr.,  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE    SMITH, 

of  the  inner  temple,  barristbr-at-law. 


"  The  author  of  this  hand-book  tell.n  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  raay  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  oains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  a4>plied 
tojoint^ock  company  business  u-snally  transacted 
in  solicitor's  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study.** — Law  Timts, 


"ITiese  pages  Rive,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  comi»anics.'  The  ^  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  anu  neatness, 
and.  both  amongst  students  andlaymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale.  — Law  Journal. 

"  The  book  is  one  from  which  we  have  derived 
a  lar^  amount  of  valnaUe  infomation,  and  we  can 
heartily  azKl  conscientiously  recommend  it  to  our 
readers." — Oxford  and  Lambridgc  Undergrad' 
uat€s'  JourtuU. 
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In  8vo,  Fifth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  and  1882, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 

Relating  to  Married  Women. 

By  S.  WoRTHiNGTON  Bromfield,  M.A.,  Christ  Church,  Oxon.,  and  tlie  Inner 
Temple,  Barrister- at-Law.  Being  the  Fifth  Edition  of  The  Married  Women's 
Property  Acts.  By  the  late  J.  K.  Griffiths,  B.A.,  Oxon.,  of  Lincoln's  Inn, 
Barrister-at-Law. 

"  Upon  the  whole,  we  are  of  opitnon  that  this  \%  the  best  work  upon  the  subject  which  has  been  is^^ued 
since  the  passing  of  the  recent  Act.  Its  position  a.s  a  well-established  manu.il  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ,  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  VAuot."— Solicitors'  yonrnni. 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  gootl, 

and  verified  by  reported  cases %   distinct  feature  of  the  work  is  its  copious  index,  practically  a 

summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  ThLs  book  is  worthy 
of  all  success." — Law  Ma^azint'. 


In  8vo,  price  12/.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 

"  No  less  an  authority  than  the  late  Mr.  Justice  ;  new  edition  brought  down  to  date.  It  is  indeed  an 
VVilles,  in  his  judgment  in  O^penheim  v.  White  able  and  schohuly  treaiine  on  a  somewhat  diibcult 
Lion  Hotel  Co.^  characterised  Mr.  Campbell's  I  branch  of  l.iw,  in  the  treatment  of  which  the 
*  Law  of  Neglieence  '  as  a*  very  good  book;'  and  author's  knowledge  of  Roman  and  Scotch  Juris- 
since  very  good  books  are  by  no  means  plentiful,  prudence  has  stood  him  in  good  stead.  We  con- 
when  compared  with  the  numbers  of  indifferent  fidently  recommend  it  alike  to  the  studeut  and  the 
ones  which  annually  is>«ue  from  the  press,  we  think  1  practitioner." — Laxv  Magazine. 
the  profession  will  be  thankful  to  the  author  of  this  { 


In  royal  8vo,  price  2&r.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING,  and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870, 
with  a  Schedule  of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Proliatcs  of  Wills,  Letters  of  Administration,  Leppicics,  and  Successions. 
By  Walter  Arihur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

bibliotheca  legum. 

In  i2mo  (nearly  400  pages),  price  2j.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  all  the  RcporU 
in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with  a  Supplement  lo 
December,  1S82.  By  Henry  G.  Stevens  and  Robert  W.  Havnes,  Law 
Publishers. 

In  small  410,  price  2J-.,  cloth,  Ijcautifully  printed,  with  a  large  raai^n,  for  the 

special  use  of  Librarians, 

A  CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 

BRITAIN  AND  IRELAND,  arranged  both  in  alpha- 
betic a  r.  if  CHRONvLOGICAL  ORDER.  By  Stevens  &  HAYXEi, 
Law  Tul'lishiTs. 


Just  published,  in  8vo,  price  J2s.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  ToriCAL  Index  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
Jaly,   1882. 

By    CHARLES    JAMES    TARRING, 

OF   TIIK  INNBR  TBMPLB,   ESQ.,   BARRISTER-AT-LAW. 

CONTENTS. 


'    Tabls  ok  Cases  Cited. 
Table  ok  Statutes  Cited. 
Introductory. — Definition  of  a  Colony. 
Chapter  I.— The  laws  to  which  the  Colonies  are 
J  subject. 

'     Chapter  II.— The  Executive. 
I  Section  i. — llie  Governor. 

I  Section  a.— The  Executive  CounciL 

I     Chapter  III.— The  Legislative  power.  |  in  the  Cases. 

(Section  I. — Crown  Colonies.  '  *■' 

Section  a. — Privileges  and  powen  of 
colonial  Legislative  Assemblies. 
Chapter  IV.— The  Judiciary  and  Bar. 


Chapter  V.— Appeals  from  the  Colonies. 
Chapter  VI.— .Section  i.— Imperial  Statutes  relating 
tu  the  Colonies  in  general. 
Section  a.  —Imperial  Statutes  relating 
to  particular  Colonies. 

Topical  Index  of  Casks. 

Imi«x  op  Topics  ok  English  Law  dealt  with 

IN  the  Cases. 
Index  op  Names  ok  Casks. 

GENERAL  INDEX. 


In  8vo,  price  lor.  cloth, 

THE  TAXATION  OF  COSTS  IN  THE 

CROWN    OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILLS  OF  COSTS  IN  THE  VARIOUS  MAHERS  TAXABLE  IN  THAT  OFFICE; 

INCLUDING 

COSTS  UPON  the  PROSECUTION  of  FRAUDULENT  BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS; 

TOGETHER  WITH 

A   TABLE   OF   COURT   FEES, 

and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 
of  costs  on  the  crown  side  of  the  queen  s  bench  division 

of  the  high  court  of  justice. 

By    FREDK.    H,    short, 

CHIKP  CLBRK  IN  THE  CIOWN  OPPICB. 

"  Thu  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of '  Solicitor'  might  now  well  be  substitutedX  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  b  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office^  or  when  taxing  an  opponent's  costs.  Country  at^idtort  will  nnd  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costn  are  taxed  in  the  Crown  Office.  The  'general 
observations '  constitute  a  useful  feature  m  this  manual." — Law  Times. 

"  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Oflfice.  When 
«re  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Corner's  book  on  *  Crown  Practice '  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
th«  work  before  us. 

"In  them  Mr.  Short  deaU  with  '  Penvals,'  'Copies  for  Use/  *  Affidavits."  Agtncyp'  'Cortespondenct,' 
' Oose  Copies,'  'Counsel,' '  Aifidant  <^  Increase,'  and  kindred  raatten ;  and  ados  mwam  useful  remarks  on 
taxadoo  of  *Cosu  in  Bankruptcy  Prosecutions,'  *Qitc  Warranto^  * Mimdnmntt  'Indictments,'  and 
'Rules.' 

"  We  have  rarely  seen  a  work  of  this  chamcter  better  executed,  and  we  feel  sure  chat  it  will  be  thoroughly 
appreciated.  "—Z^ttp  Joumai, 

"The  recent  revision  of  the  dd  scale  of  costs  b  the  Crown  OAoe  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fidl  to  be  welcomed  by  pmctitionen.  Mr.  Short  gives,  in  the  first 
^aoe,  a  scale  01  eosts  usuaUy  allowed  to  toUcitors  on  the  tawinon  of  costs  in  the  Crown  Ofllce,  and  then 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  printed.*'^  Soliciicnt  JtmmnL 
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In  one  volume,  8vo,  price  &f.  6d.j  cloih. 
A    COMPLETE    TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  MARKS, 

CONSISTING   OF  THK  PATENTS,  DESIGNS,  AND  TRADE   MARKS  AkT, 
1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 
I  WITH   CASES,   &c. 

An<l  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  T.nMe 

aml  Co]iius  Index. 

By    EDWARD  .  MORTON    DANIEL, 

OK  Lincoln's  in*.',  barristkr-at-law,  as«iv;l\te  of  thk  iShTiTiTE  of  pathnt  acf-vts. 


I 


In  8vo,  price  &r.,  cloth, 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder;  THE  MERCHANDISE  MARKS  ACT,  1862.  v^ith  an 
Introduction  containinir  .1  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
tc^clher  with  practical  Notes  and  Instructions,  and  a  copious  iNr-FX.  By 
Edward  Morton  Danikl,  of  Lincoln's  Inn,  Hanister-at-Law, 

"'["he  last  of  the  work.<«  on  this  :«tibjcr(.  that  liy  Mr.  Daniel,  appears  to  have  been  very  carrful-y  J,-.-«. 
Mr.  Daniel'^  book  i*  a  satisfactory  aiu!  uvrful  ^mCn:."—The  Kn^imefr. 

"This  treatise  contain-i.  within  morleratc*  romp.is^,  the  whulc  of  the  law,  a.<tfara£  praciically  re^ui.TiI. 
on  the  subject  of  tr.'\rle  marks.      The  publication  Is  opp<.^rtuMc,  the  subicrt  being  one  whiili  i:m<x  zia-.r'-y 
contem  a  ronsidcrablr  p<jrtion  of  llie  public,  and  it  may  be  retrommenacd  to  all  who  desire  to  take  ac*:r 
tagf  of  the  protection  afl"ord«.'i.l  by  ri'^istratiuii  under  the  ncvf  legislation.     It  is  practicil,  ami  ^eeir*  :■;  bp 
complete  in  every  resi>cci.     'I'hir  volume  i:*  well  priniitl  and  neatly  got  np." — La^v  Titttc*. 


In  ono  volume,  Svo,  price  i6j.,  cloth, 
A    CONCISE    TREATISE    ON    THE 


STATDTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 


«:i^ 


With  an  Appendix  of  Statutes,  Copious  References  to  English,  Iri-h,  and  American  C;is 

an<l  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

uK   THK   INNKK    TEMI'LE,    PARKISTLR-AT-LAW. 

"Mr.  Banning'^  'Concise  Truatise' justifies  its  title.  He  brings  into  a  convenient  C''>nipa&<  .%  ;;erier3L: 
view  of  the  law  as  to  the  limitation  of  actions  :l4  it  exists  under  numerous  statute*,  and  a  cli^csi  of  th; 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  Knglish  and  Ameri-.an  «.cuns.'  - 
Saturday  Kc!*iciv. 

"  Mr.  Banning  has  adhered  to  the  pl.in  of  printing  the  Acts  in  an  appendix,  and  nnikin;;  h;«  K>-.k  * 
ninnini;  treatise  on  the  case-law  thereon.  The  ca'Je^  have  evidently  been  invc;scigaied  wi:h  La*e  ?.'.J 
diijesied  with  cleame^^  and  intellectuality." — Law  JottruaL 

In  Svo,  price  u.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  ati  Rnuunation  and  Analysis  of  the  PrinripUs  or  l.ni.   :. 

applicable  to  Criminals  of  the  Highest  Degree  cf  Guilt. 

By     WALTER     ARTHUR     COPINGER, 

OI"   TUF   MinDLR   TKMrLK,    E?W?.,    BARRlSTER-AT-l.AW  ;  i 

In  Svo,  price  3IJ.  61/.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 1 

TOr.ETHER 

WITH  AN  INTRODUCTION^  AND  EXPLANATORY  NOTES,    TABLE  OF 

CONTENTS,    APPENDIX,    AND  INDEX, 
By  H.   S.   CUNNINGHAM  and  H.  H.  SHEPHERD, 

BARR!STFRS-AT-LAW. 


STEVEI^S  &>   HAYNES,    BELL    YARD,    TEMPLE   BAR,  48 

Second  Edition,  in  8vo,  price  8;.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876,- 

A    MANUAL    OF    THE    LAW    OF    PARTITION    AND    OF    SALE 

IN    LIEU    OF    PARTITION. 

With  the  Decided  Cases,  and  an  Appendix  containing;  Judgments  and  Orders. 

By   W.    GREGORY   WALKER, 


K 


OF   MNCOLN'sS   INN,    BARRISTEK-AT-LAW,    P.A.,  AirTHOR  OF   "A  COMPENDIUM  OK  THE  LAW  or'  EXECi:TOKS 

AM)   ADMINISTKATOKS." 

work  is  supplemented  by  a  very  useful  selection  of 

precedents  of  ple^JinfTifand  orders." — La"vJoHmat» 

•''l*his  is  a  v«y  painstaking  and  praiseworthy 

little  treatise.    That  such  a  work  has  now  been 


''  This  is  a  very  good  manual — practical,  dearly 
written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 
has  carefully  brought  to|[ether  the  cases  and  dis- 
cussed the  di/BcuUies  arisiD|  upon  the  language  of 
the  different  provisions." — Solicitors'  J onrnai. 

"The  main  Ixxly  of  the  work  is  concerned  only 
with  the  so-called  Partition  Acts,  which  arc  really 
Acts  enabling  the  Court  in  certain  cases  to  sub- 
stitute a  sale  for  a  partition.  What  these  cases  are 
is  very  well  summed  up  or^  set  out  in  the  present 
edition  of  this  book,  which  is  well  up  to  date.    The 


published  ncedsj  in  fact,  only  to  be  announced ; 
for,  meeting  as  it  does  an  undoubted  requirement, 
it  Ls  sure  to  secure  a  place  in  the  library  of  every 
equity  practitioner.  .  .  .  We  are  gratified  to  be 
able  to  add  our  assurance  that  the  practitioner  will 
find  that  hU  confidence  has  nut  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaastive  and  valuable." — 
Jrish  Laxv  Times. 


In  8vo,  price  2ij.,  cloth, 
A    TREATISE    ON    THE 


LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By   ARCHIBALD    H.   SIMPSON,   M.^, 

OF  Lincoln's  inn,  £s<^.,  bakristbr-at-law,  and  fellow  of  Christ's  collkoe,  CAMnRiix;K. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating^  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time. '— Solicitors'  TourHai. 

"  Its  law  is  unimpeachable.  We^  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scieniilicully,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles.  — Law 
Times. 

**  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
doe  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


able  to  test  it,  the  work  omit^  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essentuU  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

"  lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  tney  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  AlagaziHCy  February',  1876. 

''The  reputation  of  |  Simpson  on  Infants'  is 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part :  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  invariably 
found  thU  work  an  extiaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practiou  relating  to  its 
subject." — /rwA  Law  Times^  July  7,  1877. 


In  8vo,  price  &r.,  cloth, 
THE    LAW    CONCERNING    THE 

REGISTRATION   OF  BIRTHS  AND    DEATHS 

IN    ENGLAND    AND   WALES,    AND    AT    SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  E<Uted,  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index,  by  Arthur  John  Fi-AXMAN,  of  the  Middle  Temple, 
Barrister-at-Law. 

tration  of  Births  and  Deaths '  will  admit  that  our 
laudatoiy  criticism  is  thoroughly  merited." — Law 

"  Mr.  Arthur  John  Flaxman,  b«rritter-at-bw,  of 
the  Middle  l^mple,  has  published  a  small  work  on 
'The  Law  concenung  tn«  RMnstration  of  Births 
vid  Deaths  in  Eng bund  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
^ving  the  statutes  and  references  to  cases,  llie 
remaricable  feature  Is  the  index,  whidi  fills  no  less 
than  3S  out  of  a  total  of  xxa  pages.  ^  The  index 
aloae  would  be  extremdy  tuefai,  and  it  worth  the 
moMy  asked  for  the  woric."— Z^nc;  Timts. 


*^  Mr.  Flax  man's  un/retftitious  but  admi- 
ruble  little  book  makes  the  duties  0/  all  parties 
ntuUr  the  Act  ahtMdantfy  cUar,  .  .  .  Laatfyen 
wilijind  ike  bo&k  mot  aafy  kamfy,  Sui  ai*9  imtruc 
Hue  ami  xuggestive.  To  rostra  rs,and  alt  persons 
engaged  in  the  execution  o/the  lam.  the  book  will 
be  invaluable.  TlM  index  occupies  thirty-five  pages, 
and  is  so  full  that  infbrmatitMi  on  a  minute  point  can 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thought  and  time. 
The  statements  o/wkat  is  to  be  dane^  who  may  do 
lY,  andmhmt  mmti  mot  be  dome,  mroeoeitar  iheti  it 
is  welt-nigk  in^poetibie  far  emy  erne  who  eomtmiit 
the  booh  to  err.  Those  who  use  Flaxman's  '  Regis- 
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THE    LAW    OP    EXTRADITION. 


Stcoitd  Edition^  in  8vo,  price  i&r.,  cloth, 

A    TREATISE    UPON 


i  THE  LAW  OF  EXTRADITION, 

WITH  THE 

'   CONVENTIONS   UPON   THE   SUBJECT   EXISTING   BETWEEN 

ENCJLAND    AND    FOREIGN    NATIONS, 

I        AND    THE     CASES     DECIDED    THEREON. 

By    EDWARD     CLARKE, 

OF    LINCOLN  S   INN,   Q.C. 


In  8vu,  1876,  price  8j.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 

FROM  INDIA  TO  THE   PRIVY  COUNCIL. 

By    E.     R     MICHELL    and    R.     B.     MICHELL, 


UARRISTERS-AT-LAW. 

^.«."**fi*'  ^^^  arranging  the  practice  in  convenient  ortier,  and  giving  the  nilM  In 
ourts.     It  will  be  a  decided  acquintion  to  those  engaged  in  Appeals  from  India.**— Z^m 


"  Mr.  Clarke\s  accurate  and  :>en.sil)Ie  book  is  the  best  authority  to  which   the  English 
rc.ider  can  turn  ujwn  the  subject  of  Extradition." — Saturday  Rn'iru\ 

*'  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex- 
plainmg  the  recent  legislation  on  extrndition,  is  likely  to  sustain  that  reputation.  .  .  .  | 
There  arc  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  wc 
rninc  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  s:imc 
time  furnishing  .so  useful  a  guide  to  the  lawyer." — Soiicitors'  Journal. 

'*  The  appearance  of  a  .second  edition  of  this  treatise  does  not  surprise  us.     It  is  i   ' 
useful  book,  well  arranged  and  well  written.     A  student  who  wants  to  learn  the  principlc> 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.     Law>'efs   . 
who  have  extradition  business  will  find  this  volume  an  excellent   book   of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  a&^MSted  by  a 
careful  perusal  of '  Clarke  ujhui  Extradition.'     This  maybe  called  a  warm  commcnda-   [ 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.     We  have  so  often    . 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  \*ith  a    , 
volume  that  is  the  useful  and  uni)relending  result  of  honest  work.     Besides  the  Appendix, 
uliioli  contains  the  extradition  conventions  of  this  country  since  1S43,   ^'^  ha\e  eight 
rliapters.     The  first  is   *  Upon  the  Duty  of  Extradition  ; '  the  second   on   the  *  Early 
Trt-aties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
Eiance,  and  the  practice  in  those  countries." — Law  Journal. 

*' One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  i: 
ha>  l)een  our  province  to  notice  for  a  long  time,  is  *  Clarke's  Treatise  on  the  I>aw  of 

Extnidition.' Mr.   Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extr.idition  ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  Slates,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  cases  decided  thereon  .  .  . 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  lilirary  of  c\eT>-  i 
lawyer  interested  in  great  Constitutional  or  International  Questions," — All'any  Laiv 
yournaL  i 

The  Timrs  of  September  7,  1874,  in  a  long  article  upon  **  Extradition  Treaiic?," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  J/r.  Clarke's  useful  Wcrk  en 
Extradition.'^'* 
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PRACTICE    OF    COHTETAirCIBG. 

tn  8vo,  price  2x.  6^.,  cloth, 

TABLES    OF    STAMP    DUTIES 

FROM    1815    TO    THE    PRESENT    TIME. 
By    WALTER    ARTHUR    COPINGER, 


OK   THK   MIDDLE  TEMPLE,    KS«.>l'IRE,    11AKKLSTEK-AT-LAW  :   AUTHOK   OK   'THE 

LAW   OF   COPYRIGHT   IN   WORKS  OK   LITEKATrRE  AND  ART,"    "INDEX 

TO   PRECEDENTS   IN   CONVEYANCING,"    "  TITLE  DEEDS,"   &C. 


"Conveyancers  owe  Mr.  Copinger  a  debt  of 
gratitude  ior  his  valuable  Index  to  Precedents  in 
Conveyancing :  and  we  think  the  little  book  now 
before  us  will  add  to  tlieir  obligations.  Mr.  Copinger 
gives,  first  of  all,  an  abstract  of  the  Stamp  Act, 
1870,  with  the  special  regulations  affecting  con- 
veyaunces,  mortgages,  and  settlements  in  full.  He 
then  presents  in  a  tabular  form  the  ad  xuxiorem 
stamp  duties  on  conve\^nces,  mortgages,  and 
settlements,  pa>'able  in  England  from  the  ist  of 
September,  1815,  to  the  loth  of  October.  1850,  and 
then  tables  of  ad  vtUoreni  duties  pa^'aole  on  the 
three  daises  of  instruments  since  the  last- mentioned 
date,  and  at  the  present  time :  arranged  very  clearly 
in  columns.     Wc  cannot  pretend  to  have  checked 


the  figures,  but  those  we  have  looked  at  arc  correcl : 
and  we  think  this  little  book  ought  to  find  its  uay 
into  a  good  many  chambers  and  oflTices."— .S\'//- 
citor£  journal. 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  u 
large  number  of  old  title  deeds."— Z,flw  Times. 

'^His  Tahies  of  Stamp  Duties./rovi  1815  to  1878. 
have  already  been  tested  in  Chambers,  and  lK:in^ 
now  published,  will  materially  lighten  the  lalK>urs 
of  the  profession  in  a  tedious  department,  yet  ont  n;- 
quiring  great  care." — Law  Magazine  and  Re-:i,-i,>. 


In  one  volume,  Svd,  price  14?.,  cloth, 

TITLE    DEEDS: 

THEIR    CUSTODY,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "The 
Law  of  Copyright "  and  '*  Index  to  Precedents  in  Conveyancing." 


tf 


In  dealing  with  ^ '  documentary  evidence  at 
law  and  in  equity  and  in  matters  of  conveyancing, 
including  covenants  for  the  production  of  deeds 
and  attested  copies,'  Mr.  Copinger  has  shown 
ducrimination,  for  it  is  a  bramch  of  the  ^neral 
subject  of  evidence  which  is  very  susceptible  of 
independent  treatment.  We  are  glad,  therefore, 
to  be  able  to  approve  both  of  the  design  and  the 
manner  in  which  it  has  been  executed. 

"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large  and  we  content  ourselves  with  recommend- 
ing it  to  the  profession." — Laiw  Times. 

A  really  good  treatise  on  this  subject  must  l)e 
essential  to  the  lawyer  :  and  this  is  what  Mre  have 
here.  Mr.  Copinger  has  supplied  a  much-felt  want. 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appeai -% 
well  arranged,  clearly  written,  and  fully  elaborate!. 
With  these  few  remarks  we  recommend  this  voluiiu- 
to  our  readers." — Law  Journal. 


In  8vo,  Second  Edition,  considerably  enlarged,  price  30^.,  cloth 

THE   LAW   OF   COPYRIGHT 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copvright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 


"Mr.  Copinger's  book  is  very  oomprehenuve, 
with  every  branch  of  his  subject,  and  even 


wrtending  to  copyright  in  foreign  countries.  So  far 
as  wt.  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there  is  on  unosuaUf  good  index.  There  are 
Berits  which  will,  doubtlos,  lead  to  the  pladng  q( 
this  edition  on  the  shelves  of  the  members  of  the 


pnrofesuon  whose  business  is  cooonmed  with  copy- 
right ;  and  deservedly^  for  the  book  is  one  of  con- 
siderable value." — Soliciting  youmai, 

"  Meanwhile  we  recommeiBd  Mr.  Copiager'n 
vdume  as  a  clear  and  convenient  work  of  reference 
on  the  many  knotty  points  connected  'vrith  the 
existing  Law  of  Cofn^ight.  netiooel  and  inter> 
natiQnal."--i\rtf<rx  msufQutnn, 
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Second  Edition,  in  One  Urge  Volume,  8vo,  price  42s.,  cloth, 

A  MAGISTERIAL  AND  POUGE  GUIDE: 

l^EIXG    THE     STATUTE     LAW, 

L\CLUDL\G     THE    SESSION    43     VICT,     1880. 

WITH  NOTES  AND  REFERENCES  TO  THE  DECIDED  CASES, 

RKLATING    TO    THE 

PROCEDURE,  JURISDICTION,  and  DUTIES  OF  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  General  Procedure  before  Magistrates 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summary 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By  HENRY  C   GREENWOOD, 

Kril'FNDlAKY   MAdlsTKATE    KOK   THK  DIhTRlCT  OF   THK  STAKKiJRDSiriKI-.    11»T rERlESi  I   A\U 

TEMPLE  C.  MARTIN. 

I  hii:f  <.li:i<>;  m'  -ihk  lamreth  i'OI.ick  coi  kt. 


"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  \'nluabk  and 
cpmprchensive  mai;ist«rial  and  police  Guide,  a  book  which  Juaiices  of  the  peace  should  take 
cart*  to  inchide  in  their  Libraries.*' — Saturday  Review. 

"  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  meroly 
by  its  research,  but  also  Iw  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wail  upon  it.  We  are  moreover  convinced  that  no  effort  lias  been  spiirvtl  by  lis 
autliors,  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — /^7v  ^ourn,il. 

"Magistrates  will  find  a  vnluable  handbook  in  Me^rs.  Greenwood  and  Xrartir/s 
'Magisterial  and  Police  Guide,' of  which  a  fresh  Edition  has  just  been  published.'  —  Thi 
Times. 

"  A  very  valuable  introduction. trealing'of  proceedings  l)efon:  Magistrates, and  Uirgdy  0/  the 
Summary  Jurisdiction  Ai:t,  is  in  itself  a  treatise  which  will  repay  perusal-  \Vc  e\pres>«i  ci.r 
high  opinion  of  the  (iuidc  wIh'U  it  first  appeared,  and  the  favounible  impression  then  produced 
is  increased  by  our  examination  of  this  Second  J.Idition." — Lttio  Times. 

*'  For  the  form  of  the  work  we  have  nothing  but  commendation.  \\*e  may  s,iv  we  htvp  ■ 
here  our  ideal  law  Look.  It  maybe  said  to  omit  nothing  which  it  ought  to  coniaiiL'  -  ■ 
7^7  tv  Times.  I 

"This  handsome   volume  aims  at   presenting  a  comprehensive   magisterial    liandbook    . 
for  the  whole  of  J)ngl:ind.       The   mode  of   arrangement  seems  to  us  excellent,  and  is  well 
carried  out.' — Soiici  tors'  Jaurnai.  \ 

''  'J'he  Mj^isfcriul  and   Pvliic  Guide,   by   Mr.    Henry   Clreenwood   and     Mr.  Temple    ' 
Martin,   is  a  model  work  in  its  conciseness,  and,  so  far  as  wc  have  h«ccn  able   to  ten  it, 
in   completeness    and  acairac>-.      //  uux^tf  to  be  in  the  hands  vj  ali  who,  as  »Kii^isiri:tes  it 
otho-tui^e,  have  authority  in  matters  of  police." — Daily  Nezos. 

**  'This  work  is  eminently  prat  tit  a/,  and  supplies  a  real  want.  It  plainly  and  conei»ely  \ 
states  the  law  on  till  points  upon  lifhich  Ma^strates  art  called  upon  to  adjudicate^  syst'e-  1 
matictilly  arranQi'd,  so  as  to  be  easy  of  reference.  It  ou^ht  to  find  a  placf  on  every  yustic^s 
table,  and  we  cannot  htt  think  that  its  usefulness  iinll  speedily  ensure  for  it  as  iargt  a  sale 
as  its  Merits  ilese/Te/'—Jfit/land  Counties  Herald. 

u  ^^'^  exceedingly-  arduous  task  of  collecting  togetlier  all  the  enactments  on  the  nfaject 
has  been  ably  and  efhciently  performed,  and  the  arrangement  is  so  metfaodical  and  pncfle 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment  It  is  wondoW 
What  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  andi 
pleasure  m  recommending  the  volume  not  only  to  our  professional,  but  also  to  cm  \ 
general  reiders ;  nothing  can  be  more  useful  to  the  pubhc  than  an  acquaintance  whh  4e 
.  ouumes  of  magisterial  jurisdicUoa  and  procedure. "-^ii^f  A/  Pas/.  I 
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By    NEWMAN     WATTS, 

or  Lincoln's  ink,  barkister-at-law. 


*'  Some  recent  case*  in  our  law  courta,  which  at 
the  time  attracted  m\ich  public  notice,  have  demon- 
stratal  the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts." — Investor's  uuardiam. 


"  Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating  to  promoten  and  dirtcton, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  bv  promoters  to  further  interests  of  new  cxma- 
painics.—Dtu'(y  ChrvnicU. 
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By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M.A,  late  Scholar  of  Exeter  College,  Oxford;  M.A,  Trinity 
College,  Cambridge;  Author  of  **An  Analysis  of  Austin's  Jurisprudence,  or  the 
Philosophy  of  Positive  Law." 

who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good,  llie  existence  of  text-books  such  as 
thU  should  do  much  to  pvevent  xht  evil  system  of 
cramming." — Saturday  XmetiK 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  works 
already  existing  on  the  subject,  and  has  made  ex- 
cellent use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 
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